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TWENTIKTII  DAY.  MAY  10"',  1803. 


The  President.  —  Now  wo  will  hour  liio  ollior  side,  and  wc  are  quite 
ready.  Sir  Cliaiit's  Unssoll,  to  givo  you  full  allcidioii. 

Sir  Charles  Russell.  —  .Mr  President  and  ruMillemen,  I  do  not  pro- 
pose, at  tliis  sla^c  (iC  the  discussion,  to  trouble  the  Tribunal  with  any 
eonuiKMils  iijioii  tiie  iin|iorlim('(!  of  the  {'act  ol'  this  Arhitralion,  —  the  fact 
that  two  };reat  Powers  have  come  by  friendly  agreement  to  submit  to 
nrbilialion  the  differences  lixisling  between  them.  .Nor  do  1  intend,  at 
this  stage,  to  comment  upon  liic  far-reaching  importance  of  the  questions 
involved,  nor  upon  the  dignity  of  this  Tribunal,  wiiich  has  taken  upon 
itself  the  burden  of  dealing  with  those  questions.  I  may  h":c,  at  a  later 
stage,  something  to  say  on  each  of  these  points  ;  but  I  desire  ,ii  ince  to  go 
straight  to  the  discussion  of  the  subjects  with  whieii  this  Tribunal  is 
charged. 

Tliosesubjects naturally  divide  themselves  underlV  :.  icads.  There  is, 
first,  that  group  of  (piestions  which  we  have  agicod  to  call  qiM'. lions  of 
cxclii  N  jurisdiction  and  right,  emiiraeed  in  the  live  (pii>lions  of 
Article  VI  of  the  Trealy  of  .Vrbitration.  That  is  the  first  division.  There 
is,  next,  the  question  of  llegulalion.i,  should  tiie  occasion  tiierefor  arise, 
contemplated  by  Article  VII  oflheTrealyof.Vrbitralion.  There  is,  next,  the 
claim  for  damages,  which,  so  far  as  the  case  of  thedovcinmentoftheQueen 
is  concerned,  relates  to  the  seizures  unwarrantably  made,  as  that  (lovcrn- 
menl  contends,  and  which  isdealtwitli  by  Article  VIII  of  the  Treaty  of 
Arbitration.  And,  lastly,  there  is  the  claim  for  damages  under  the  5lh 
Article  of  the  Moc/in-  Vivendi  of  IH!)2. 

My  learned  friends  iu  their  discussion  have  dealt  in  a  greater  or  a  less 
degnso  with  all  of  these  questions.  The  Tribunal  does  not  )'e([uire  to  be 
again  told  by  me  the  position  which  the  ("ounsel  for  Great  IJritain  have 
assumed  in  relation  to  these  questions;  nor  to  be  told  that,  upon  the  pre- 
sent occasion,  I  do  not  intend  to  discuss  at  all  the  question  of  llcgula- 
tions.  They  belong  to  a  diircrent  category.  They  involve  different  con- 
siderations; and,  as  it  seems  to  us,  they  cannot  with  advantage  or  with 
clearness  be  approached  until  you  have  first  determined  the  question 
whether  the  consideration  of  Regulations  is  to  be  approached  in  view  of 
the  existence  of  a  legal  right  of  an  exclusive  character  upon  the  part  of 
America,  or  in  view  of  the  fact,  for  which  we  contend,  that  the  United 
States  have  no  exclusive  right  of  any  kind  in  fur-seals,  or  in  relation 
to  the  protection  of  fur-seals,  or  in  an  industry  founded  on  fur-seals;  that 
they  have  in  fact  no  legal  right  of  that  n  lure  at  all.     Therefore  it  is 

92 


lliat  wc  propose  lo  reserve  until  u  laler  occasion  all  discussion  as  lo  the 
question  of  Mcftulalions. 

Nor  need  I  slop  to  remind  tlio  Tribunal  of  llie  position  wliicli  has  been 
consistently  and  persistently  maintained  by  the  Government  of  the  Queen  in 
relation  lo  the '^•' two  sets  of  questions  :  rights  and  regulations.  Our  position 
from  the  first  lias  been,  and  is  now,  an  absolute  and  complete  denial  of  any 
exclusive  right  of  pioperty,  jurisdiction,  or  protection  ;  but,  while  that  is 
our  position,  we  have  from  tiie  lirst  expressed  our  desire  to  ap|)roach  tiie 
consideration  of  the  question  of  Hegulalions  in  a  fair,  just,  and  equitable 
spirit,  lo  ap|»roacli  it  upon  the  basis  that  this  question  of  fur-sealing 
is  one  in  which  there  is  a  common  interest  of  mankind,  and  which  is 
not  the  exclusive  appurtenance  of  any  one  I'ower. 

.Now ,  Mr  President,  my  learned  friends,  the  learned  Counsel  for  the 
United  Slates,  have  occupied  some  twelve  days  in  |)resenling  their  views 
to  tiiis  Tribuna'  "  not  an  hour  too  long  in  view  of  the  importance  of  the 
questions,  if  it  sliall  bo  found,  upon  consideration  and  examination  of 
their  argumeni,  tliat  tliat  lime  has  been  devoted  to  topics  relevant  and 
apposite  to  tiie  questions  with  wliicli  you  liave  to  deal.  Upon  that  sub- 
ject I  must  have  a  good  deal  to  say  ;  but  I  may  be  permitted  for  myself, 
and  (or  my  learned  colleagues,  lo  join  in  the  congratulations  of  a  compli- 
menlary  kind  expressed  by  tiie  President  upon  the  arguments  of  my  lear- 
ned fri<'nds.  They  were  learned,  Ihey  were  eriidile,  liiey  were  full  of 
wiiat  .Mr  ('oiidert  well  said  in  reference  lo  liie  argument  of  iiis  learned 
colleague  who  preceded  him,  bul  wliicli  I  may  willi  equal  propriety  also 
say  of  the  argument  of  Mr  (loudert  himself,  Ihey  were  argumenls  full  of 
"  inlcUcctualalliiremeiits  ".  "  .Mluremenls  "  isa  good  word.  1  shall  have 
to  submit  lo  this  Tribunal  that  a  great  many  of  those  arguments  w  ere  remote 
indeed  from  any  of  the  legal  questions  wliicli  you  have  to  decide  :  tiiat 
they  iiave  taken  us  very  farafield  :  thai,  in  liiis  I'.ltli  Century  of  Clirislian 
civilization,  after  the  world  lias  exisled  I  know  not  how  many  years,  it 
is  astounding  that  il  should  be  Ihouglit  necessary  lo  dig,  as  my  learned 
friend  Mr  Carter  did, down  lo  the  t'ouiiilations  of  iiuman  society  in  order 
lo  try  and  discover  those  upon  which  the  inslilulion  of  property  rest. 

Korean  I  lliiiik  lliat  at  this  stage  of  the  world's  existence,  when  we  are 
discussing,  as  is  admilled,  queslioiis  of  law,  —  (juestions  of  right  to  be 
determined  according  to  law,  —  a  Tribunal  such  as  this  can  derive  much 
assistance  from  courageous  ascents  into  the  mists  and  clouds  of  meta- 
piiysical  and  ethical  discussion  such  as  my  learned  friend  has  made.  The 
world  has  lived  very  long;  society  has,  through  all  the  ages,  been  strug- 
gling to  evolve  rules  for  itself,  for  its  security,  for  its  good  order,  for 
peace  among  men  :  rules  which  have  been  found  lo  suit  Hie  convenience 
ofsocietv,  which  have  been  found  to  be  conducive  lo  the  good  order  of 
society,  and  which  iiave  found  authoritative  expression  in  the  tribunals  of 
all  civilized  countries. 

We  cannot  i)ut  think  (we  are  of  course  taking  Ihe  advocate's  view  of 
the  question)  that,  in  truth,  my  learned  friends  have  been  bul  making. 
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11  gallant  defence  of  positions  wliicli,  in  point  of  law,  are  utterly  indefen- 
sible. 

Now  1  may  assume,  1  tiiink,  that  Ibis  Tribunal  lias  made  itself  conver- 
sant witb  a  large  part,  at  least,  of  that  mass  of  literature  witb  which 
each  side  has  burdened  the  Tribunal;  and  I  think,  if  I  am  well  founded 
in  thai  belief,  that  the  Arbitrators  cannot  fail  to  have  marked  the  tliange 
of  front  in  some  very  important  points  which  lias  taken  place  on  tlie  |)art 
of  those  who  are  representing  the  interests  of  the  United  States.  This 
change  of  front  appears  when  you  contrast  their  arguments  to-day  with 
the  position  taken  up  in  the  diplomatic  correspondc^nce  which  preceded 
this  Arbitration,  and  in  the  proceedings  which  were  instituted  at  the 
instance  of  the  Government  of  the  United  Stales  in  its  own  municipal 
Courts. 

1  will  only,  in  passing,  indicate  generally  some  of  those  leading  chan- 
ges. I  do  not  refer  to  them  merely  for  the  sake  of  pointing  out  a  cer- 
tain inconsistency  of  conduct.     It  will  be  found  that  there 

.  ,  .11     *'liii"K'^''  "'    front  in 

is  a  real  reason  underlying  that  inconsistency,  which  1      rniie.i  siat.s  posi- 
sliall  seek  to  develop  and  to  bring  to  the  notice  of  this  Tri- 
bunal in  the  course  of  the  discussion  of  the  case.  For  the  moment,  1  con- 
tent myself  with  a  general  indication  of  some  of  the  more  remarkable 
changes  of  front. 

The  first  is  this.  Although  the  first  four  questions  of  .Vrticle  V!  deal 
with  the  assertion  of  a  claim  derived  from  Itiissia,  ^  a  claim  of  exclusive 
jurisdiction  and  exclusive  rights  which  it  is  asserted  llussia  exercis- 
ed, and  which  it  is  further  asserted  passed  unimpaired  to  the  United 
Slates,  —  we  are  now  told  that  this  derivative  title  under  Hussia  is  a 
matter  of  practically  no  moment.  Why?  Hecause  we  are  told  thai  what 
Hussia  (lid  needs  not  tobe  justified  upon  the  basis  of  an  exclusive  jurisdic- 
tion, but  amounted  simply  to  such  executive  |)rolecliveaclsas  any  Power, 
apart  altogether  from  excliisiv(>  jurisdiction,  may  rightfully  exercise  in 
defence  of  its  property  and  in  oresls.  I  shall,  of  course,  have  somefhing 
to  say  about  llial  in  a  moment:  I  will  merely  in  passing  call  alteulion  to 
the  fact  tliiil  if  is  impossible  to  explain  the  frame  of  those  four  questions 
consislenfly  with  any  such  idcao"a  mere  inherent  right  of  proleclion  of 
property  or  of  interest  :  and  for  this  simple  reason,  that  each  of  those 
questions  is  a  (piesfion  of  exclusive  jurisdiction  in  a  defined  area  — 
namely  in  Hehring  Sea;  and  lliaf  if  the  acts  of  Hussia  had  been  acts  of 
defence  of  property  —  a  right  which  is  inseparable  from  the  possession  of 
pro])erly  —  tlien  that  right  would  not  be  confined  to  a  defined  area, 
namely  the  eastern  part  of  Hehring  Sea,  l*uI  would  be  a  right  which  would 
exist  and  follow  the  property  wherever  the  properly  itself  existed.  That 
is  the  first  cliai  ge  of  front,  a  remarkable  and  a  significant  change,  — 
all  the  more  remarkable  when  the  Tribunal  hears  in  mind  the  Statutes 
of  the  United  States,  which  I  shall  have  to  examine  presently;  the  mode 
in  which  the  aid  of  those  Statutes;  was  invoked  by  the  agents  and  repre- 
sentatives of  IheKxecutive  of  the  United  States  ;  and  lastly,  the  judgments 
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of  llic  Courts  upon  llioso  municipal  Slalulcs,  by  virtue  of  wiiich  judgments, 
and  by  virtue  of  wliicli  jud{;mcnts  ulonc,  they  have  secured  tiie  confisca- 
tion of  and  so  affected  the  property  in  the  vessels  of  Hrifish  subjects. 

The  next  change  of  front  is  not  less  remarkable.  The  third  of  those 
Questions  in  .\rticle  VI,  the  Arbitrators  will  remember,  is  the  question, 
"  Was  the  [body  of  water,  now  known  as  Hciiring  Sea,  included  in  the 
phrase  'Pacific  Ocean'  as  used  in  liu;  Treaty  of  I82.'i?  "  The  importance 
of  the  question  cannot  be  exaggerated;  because,  if  it  were  true  tiiat, 
under  the  operation  of  the  Treaty  of  182;j,  lUissia,  the  predecessor  in 
title  of  ■'  T  I'nited  States  in  the  Alaskan  territory,  had  recognised  the 
general  right  of  fisiiing  in  the  Nortli  Pacific  Ocean  including  the  Behring 
Sea,  of  course  it  would  go  a  long  way  to  negative  liie  existence  of  any 
rigiil  to  limit  tiie  right  of  fishing  to  citizens  of  the  United  Slates,  or  to 
those  authorised  by  tiie  Execulive  of  (lie  I'nilcd  States.  Tint  to-day  we 
are  told  by  my  I'riend  Mr  Carter,  in  his  elajjoratc  argument,  that  this  also 
is  a  comparatively  unimportant  question.  The  question  wiiether,  by 
those  Trcalics  of  I82i  and  182o,  Itussia  recognised  the  right  of  all  llie 
world  to  fish  in  Hebring  Sea  lias  become  comparatively  unimportant! 
allhougli  the  responsible  Minister  of  the  United  Stales,  after  tiiis  matter 
had  been  under  discussion  diplomatically  from  .\ugust  of  1880  till  the  end 
of  1890 — !  am  referring,  as  of  course  the  Tribunal  will  recollect,  lo  the 
despatch  of  the  late  .Mr  Hlaine,  —  declared  in  iiis  liospaleh  of  the  i7th 
of  December,  189(1,  that  if  Creat  Britain  could  satisfactorily  establish 
that  tk'hriiig  Sea  was  included,  in  the  Treaty  of  1825,  in  the  term  "  Pa- 
cific Ocean  ",  the  United  Stales  liad  no  well-founded  cause  of  complaint 
against  Great  llritain. 

It  is  odd  that  it  sliould  be  so,  but  it  is  left  to  me,  to  some  extent  at 
least,  to  vindicate  the  intelligenco  and  the  perspicacity  of  that  dislin- 
guished  .\merican  statesman,  lie  was  pulling  forward  a  case,  not  a  very 
hopeful  one,  certainly,  but  slill  a  case  infinitely  more  hopeful  —  if  lie 
could  have  established  iiistorically  the  acquiescence  of  Great  Britain  — 
intiiiilcly  more  hopeful  liiau  liio  case  wiiicli  is  now  put  forward  of  pro- 
perty, and  right  of  protection  of  property,  orofan  industry  fouiuied  ujion 
properly. 

The  last  change  of  front  is  this.  It  is  not,  I  will  admit,  as  marked  as 
the  other  two  lo  wliicii  I  have  adverted.  We  arc  now  told  tlial  alliiough 
strictly  the  United  Slates  could  in  point  of  law  insist  upon  its  claim  of 
property  to  the  individual  seals  wherever  they  may  be  found,  —  whe- 
ther it  be  three  thousand  miles  south  of  Die  .Meulians,  olf  liie  southern 
part  of  California,  or  elsewhere  —  yet  liie  needs  of  llie  United  Stales  case 
do  not  require  so  liigli  a  position  as  tiiat.  Also,  that  wliile  liie  properly 
in  the  herd  might  be  claimed  by  the  United  Slates,  still  it  is  not  neces- 
sary lo  put  it  even  so  iiigii  as  thai.  And  ulliiuately  we  iiave  come  to  tiiis 
position  —  a  very  extraordinary  position  —  llial  even  if  it  be  found,  as  1 
hope  to  make  it  clear  it  must  be  found,  that  neillier  in  the  seal  as  an  indi- 
vidual, nor  in  tiie  herd  as  a  collection  of  individuals,  does  any  legal  pro- 
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perty exist  in  the  United  Slates,  yet  they  have  a  legal  right  to  claim,  and 
a  legal  right  to  exercise,  u  power  of  protection  over  an  industry  founded 
upon  the  sivinning  of  the  seals  upon  the  Prihilof  Islands. 

Mr  President,  from  these  observations  you  will  have  gathered,  although 
I  douI)t  not  you  were  not  unprepared  for  them,  iiow  \\idely  we  dilfer  in 
iiie  views  wiiicii  we  take  of  the  legal  questions  involved  in  this  contro- 
versy. lUit  the  discussion  has  i)een  exceedingly  interesting;  interesting  to 
us  as  lawyers,  mainly  because  of  the  courage  —  I  will  not  say  the  auda- 
city —  with  wiiich  my  learned  friends  have  propounded  propositions  of 
law  wiiich  they  alfccled  to  suggest  were  almost  beyond  question  :  proposi- 
tions of  law  for  wiiich  I  liopo  to  demonstrate  there  is  no  legal  authority 
whatever. 

Now  let  me  glance  at  some  of  tiiese  propositions,     Thev 

^  ^  '     Ctoncral     propositions 

are  corliiinlv  siiflicientlv  slarllinK.     I  shall  have  to  come     niaini.,ine.i  i,v  uni- 

"  toil  Suites. 

to  closer  quarters  witli  llicm  later,  but  I  am  at  present  en- 
deavotiring  lo  present  wiiat  I  may  l)e  permitted  to  call  a  bird's-eye  view  of 
the  field  traversed  by  my  learned  friends.  I  address  myself  principally  to 
tlie  argument  of  my  learned  friend  .Mr  Carter,  hecause  tlie  argument  of 
Mr  Coudert  was,  as  if  seemed  to  us,  in  its  major  part  at  least,  and  in  its 
more  important  pari ,  addressed  to  the  question  of  Regulations  rather 
than  to  queslions  of  legal  right. 

IVow  wiiat  were  some  of  these  propositions?  One  was  that  the  right 
of  protection  of  the  pro|ierly  and  interests  of  a  nation  are  exactly  the 
same  in  lime  of  peace  and  in  lime  of  war  :  from  wliicii  my  friend  derives 
liie  comforliiig  conclusion  that  sliips  of  a  friendly  Power  may  lie  search- 
ed, seized,  and  confiscated  because  they  are  pursuing  the  oldest  form 
of  the  pursuit  of  seals  known  in  Hie  iiislory  of  tlic  world  — because  Ihpy 
are  pursuing  pelagic  sealing  :  and  lliat  the  United  Stales  are  entitled  to 
exercise  tiiose  rights  of  war  in  lime  of  peace  and  against  a  friendly  Power, 
alliiougii  lliere  lias  been  no  diplomatic  expostulation  or  warning. 

Tlie  ncxi  proposition  is  tiial  tlie  moral  law  and  the  law  of  nature 
are  international  law  —  lliiit  the  lernis  are  inlercliangeable;  and,  there- 
fore, hecause  Hie  United  Stales  cliooses  lo  come  to  the  conclusion  that 
pelagic  sealing  is  a  crime  —  a  grave  moral  wrong,  and  an  indefensible  act 
—  therefore  my  friends  come  to  tiie  conclusion  liial  it  is  to  be  classed 
wilii  piracy;  and  that  tlie  sanctions  which  international  law  applies  lo 
niracv  inav  be  applied  to  the  pelagic  sealer. 

Again,  it  is  asserted  thai  even  if  seals  are  it  is  not  adinitleil  that  lliev 
arei  animals  f<r;i-  iinliinv.  yet  Hie  properly  in  them  is  in  the  United  Stales, 
hi.'cause  Miey  breed  upon  I  lie  Islands,  and  have  the  animit.t  icvpiU'ihH  to 
Hk'iii. 

Now  here  I  must]  pause  lo  point  the  two  respects  in  wiiich  Ibis 
last  proposition  displays,  as  it  seems  lo  us,  a  remarkable  confusion  of 
ideas.  It  confounds  two  rights  perfecHy  clear  and  perfectly  distinct. 

One  is  Hie  rigiil  in  respect  of  animals  ferx  natitrw  which  the  owner 
of  the  soil  has,  rationc  soli,  lo  kill  those  animals  when  they  are  on  his 
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soil,  somclimos  culled  (I  think,  inaptly  called)  u  qualified  right  of  pro- 
perty :  a  right,  in  oilier  words,  which,  by  giving  to  tlie  owner  of  the 
soil  the  riglit  to  exclude  all  others  from  access  to  it,  secures  to  him  the 
exclusive  right,  while  the  animals  jmw  natiirw  are  on  the  soil,  of  killing 
them.  That  is  a  distinct,  clear,  legal  conception;  a  right  recognized 
by  the  law  as  incident  to  properly ;  and  it  is  properly  called  the  right 
ral'ionc  soli.  !5ut  that  does  not  touch  or  affect  the  question  of  property  in 
those  animals  when  they  are  not  on  the  soil  of  the  owner. 

If  tiicy  1)0  domestic  animals,  or  if  tliey  be  animals  which  by  the  in- 
dustry, care,  and  art  of  man  have  become  assimilated  to  domestic  ani- 
mals, tlien  a  properly  may  exist  in  them;  and  the  right  to  possession 
follows  that  properly  even  when  they  are  off  the  land  and  out  of  the  phy- 
sical control  of  tlie  owner.  But  the  right  ratione  soli,  wliich  is  exclusive 
of  evervbody  else,  and  which  is  exerciseable  only  on  the  soil  of  the  owner, 
docs  not  giv(;  the  property  in  animals  forw  na/i/rw  when  they  are  on  llie 
land  —  much  less  when  off  the  soil  of  the  owner. 

Again,  a  further  confusion.  Aiiiimts  vcvortcndi  is  referred  to  as  if 
the  mere  fact  of  ff?»VH»s  ;rtw7en(// gave  property ;  and  in  the  argument  of 
my  learned  friend,  greatly  to  my  surprise,  he  did  not  attempt  to  draw  any 
distinction  (indeed  he  said  there  was  none),  between  [\\g  animus revcrtendi 
which  was  part,  so  to  speak,  of  the  nature  of  the  animal,  and  the  (iniinus 
revertenili  which  alone  has  anytiiing  (o  do  with  the  question  of  pro|)erty, 
namely  llic  miimits  revrrfciuli  whicli  is  induced  by  Ihn  art,  the  care,  the 
industry  of  man.  Tlie  two  lliings  are  dislincl.  If  (tnimiis  rrrprtrndi 
gives  properly  in  animals  ferw  ixihirnt,  liien  Iho  law  of  every  civilized 
country  would  have  given  property  in  pheasants,  in  rabbits,  in  hares,  iu 
almost  every  class  of  animal  which  is  recognized  as  coming  under  the 
hcud  of  game;  yet  it  is  notorious  tiiat  the  law  of  every  civilized  country 
recognizes  that  there  is  merely  the  exclusive  right  to  lake  the  game  when 
it  is  upon  the  land  of  Ihc  owner;  and  lliat  when  Ihe  game  is  off  the 
land,  although  it  has  the  animus  rererlrndi,  yet  liii!  law  does  not  recognize 
the  right  of  |)roperty  on  account  of  that  animus  retrrtendi,  although 
in  that  case  it  is  to  some  extent  produced  by  the  art  and  care  of  man 
himself.  , 

The  next  proposition  of  my  friend  is  lliis  :  liulividual  ownership  ougiil 
to  exist  in  all  things  susceptible  of  ownership,  and  ought  to  be  aflirmod 
to  be  in  lliat  Power  whicli  can  best  turn  tliose  things  to  account  for  the 
use  of  mankind.  Therefore,  says  my  learned  friend,  as  Ihe  Knitcd  Slates 
arc  the  owners  of  the  I'ribilof  Islands,  and  as  they  can  kill  tlie  seals  upon 
the  Pribilof  Islands  with  more  or  less  discrimination,  they  are  the  owners 
of  the  fur-seals. 

Next  :  No  one  is  entillcd  lo  more  than  Iho  usufruct  of  profierly  ;  llicio- 
fore,  pelagic  sealing  on  tiie  high  sea,  which  may  be,  or  is,  wasteful  of 
the  stock,  is  an  offence  against  international  law. 

And,  lastly  :  although  neither  the  municipal  law  of  liie  United  Stales  , 
nor  the  municipal  law  of  Great  Britain  (and  I  will  add,  nor  the  munici- 


■'■if' 

4 


% 

.^ 


—  T'iO  — 

pal  liiw  ol'  any  civilized  couiilry)  would  rocogni/.e  properly  in  the  seals  as 
between  individuals  —  supposing  this  were  a  case  of  private  assertion  of 
right,  and  the  Prihilof  islands  belonged  to  a  private  person,  —  yet  in- 
ternational law  can  be  invoked,  says  my  learned  friend,  to  declare  the 
property  in  the  United  Stales. 

Now,  .Mr  President .  I  iiavc  to  say  most  gravely  and  seriously  that 
there  is  no  one  of  the  propositions  essential  to  the  case  of  my  learned  friend 
which  ho  lias  propounded  witli  whicli  we  can  agree,  it  will  be  found,  as  I 
proceed  to  examine  these  |)ropositions,  liial  some  of  tlicm  are  propositions 
in  wliicii  tlie  right  conclusion  is  drawn  from  erroneous  premises;  some 
of  them  in  which  tlie  wrong  conclusion  is  drawn  from  correct  premises  ; 
and,  to  vary  the  monotony,  some  in  which  both  premises  and  conclusion 
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Having  mentioned  these  matters,  in  which  I  have  expressed,  as  I  am 
bound  to  do  tiius  early  in  the  controversy,  my  disagreement  with  my 
learned  friends,  1  am  glad  to  turn  to  some  points  as  to  which  !  find 
myself  in  agreement  with  them,  i  agree  with  .Mr  Carter  as  to  the 
division  of  the  questions  submitted  to  this  Tribunal.  I  agree  with  him 
that  the  first  five  (pieslions  —  those  in  .\rliclc  VI  —  are  questions  of 
legal  I'igiit.  And  I  agree  with  him  that,  as  regards  those  (jucslions,  they 
are  referred  lo  you  as  judges  and  jurists.  But  wiial  does  that  import?  It 
imporls  Ihat  your  duly  is  not  to  make  the  law ,  but  to  declare  the  law  :  not 
lo  speculate  wiiat  Ihe  law  ought  to  be,  but  lo  say  what  the  law  is  :  not  lo 
formulate  or  try  lo  formulate  novel  rights,  but  lo  adjudge  what  are  existing 
rights. 

Before  I  j)rocecd  lo  slate  the  order  of  my  argument, 
1  have  some  oilier  topics  lo  reler  to.  I  think  at  Ihc  very  asto.mturooninorna- 
threshold  of  this  ompiiry,  as  my  friend  has  invoked  in- 
ternational law  and  has  gone  the  length  of  saying  thai  inlernalional  law 
gives  him  warrant  for  his  claim  of  properly  in  the  fur-seals,  and  as  he 
has  put  forward  tlie  extraordinary  projiosition  that  liie  moral  law  and 
the  law  of  nature  —  what  the  law  of  nature  in  this  connexion  means  1  do 
not  know — are  two  terms  interchangeable  with  international  law,  —  I 
think  it  is  desirable  that  I  should  at  the  outset,  (Ihough  I  siiall  have 
lo  recur  lo  ill  and  for  Ihe  belter  understanding  of  my  argument, 
slate  broadly  to  you  at  tiiis  stage  what  our  conception  of  inlernalional 
law  is. 

II  mas  be  admilled  llial  all  sysloins  of  law  prevailing,  I  care  not  in 
whiil  coiiiilry,  profess  lo  ii.;  Ibiiiided  upon  |)rinciples  of  iiioralih,  and 
^l^,u.  principles  of  justice.  Does  it  follow  from  that  thatevery  principle 
of  justice,  as  one  nation  or  another  may  view  it,  or  every  principle  of  mo- 
rality, as  one  nation  or  anolher  may  view  it,  forms  pari  of  international 
law?  By  no  means.  Inlernalional  law,  properly  so  called,  is  only  so  much 
of  Ihe  principles  of  morality  and  justice  as  the  nations  have  agreed  shall  be 
part  of  those  rules  of  conduct  which  shall  govern  their  relations  one  with 
another.     So  far  as  they  have  by  agreement  incorporated  into  the  rules 
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which  arc  to  regulate  their  mutual  arrangements,  relations  and  conduct, 
and  so  far  only,  can  there  he  said  to  he  an  incorporation  of  the  rules  of  mo- 
rality and  of  justice,  as  to  which  nations  as  well  as  men  differ  :  so  far  and 
so  far  only  can  they  he  said  to  he  incorporated  into  international  law.  In 
otiier  words,  international  law ,  as  tlicre  exists  no  superior  external  power 
to  impose  it,  rests  upon  the  principle  of  consent,  in  the  words  of  Grotius, 
Placuil  iw  gcniihiist  is  there  tiie  consent  of  nations?  If  there  is  not  this 
consent  of  nations,  then  it  is  not  international  law  :  and  1  think  it  is 
very  easy  to  illustrate  that  that  must  he  so  —  that  without  that  consent 
there  cannot  be  said  to  he  an  imprimntiir,  which  can  give  force  and  cflicacy 
to  international  law.  If  it  were  not  so,  international  law  would  he  in 
a  constant  slate  of  llux  and  uncertainly. 

The  ideas  as  to  morality  of  civilised  countries  do  not  progress  imii 
passu.  Tiiere  are  many  things  which,  according  to  some  states  of  socie- 
ty,  justice  requires,  or  morality  requires,  but  w  hicli  another  state  of  society, 
which  boasts  ofaproiul  civilization,  declines  to  rccogni/.e.  Two  instances 
occur  to  me  ;  1  may  refer  to  them  in  passing.  Take  the  case  of  priva- 
teering. Privateering,  as  members  of  the  Tribunal  are  aware,  has 
again  and  again  been  pronounced  by  writers  on  international  law,  and  by 
statesmen,  as  being  the  fruitful  cover  and  source  of  piracy  —  as  a  foster 
-brother  to  piracy  and,  therefore,  a  thing  to  be  put  down ;  and  in  the 
memorable  Declaration  of  Paris  of  IH.ofi,  as  the  .Vrbitrators  will  recol- 
lect, Prussia,  Austria,  France,  Hussia,  Sardinia,  Turkey  and  Great  Hritain, 
assembled  in  Congress  in  Paris,  agreed  S(»  far  as  it  rested  with  tiiem,  and 
recorded  it  in  tiic  Treaty  tiiere  signed,  in  a  condemnation  of  privateering 
as  against  inlernalional  moi'als.  1  think  it  is  true  to  say  that,  except  Iho 
United  States  of  America,  in  liiis  present  day  there  is  no  considerable 
Power  in  tiie  world  tliat  stands  out  against  a  condemnation  of  priva- 


teering. 


Will  the   United   Slates   admit  tiiat  because   all  these    great 


Powers  concurriHl  that  makes  international  law  ?     No. 

The  United  Stales,  for  reasons  of  its  own  wliich  lam  nol  at  all  concer- 
ned in  discussing  now,  and  which  may  be  right  or  wrong,  was  not  abreast 
with  llie  oilier  Nations  in  that  line  of  tlioiighl.  Take  again  anollicr  case, 
the  qutislion  of  the  Slave  Trade.  .\s  far  as  I  know,  tiien^  is  no  diffe- 
rence of  o|>iiiion  among  any  of  Ihe  Powers  which  call  lliemselves  ciiilised, 
as  to    the   immorality  of,  and  the   true   character  to   be  given  to,  tiic 


traffic  in  human  beinii 


But  Nations  have  differed  as  to  the  means  which 


should  be  adopted  for  the  purpose  of  endeavouring  to  put  down  that 
inhuman  traffic. 

.\s  late  as  1848,  although  tiie  whole  voice,  I  may  say  broadly,  of  hu- 
manity the  world  over  has  condemned  tiie  slave  trade  —  and  no  country 
has  gone  farther  to  make  sacrifices  in  the  same  direction,  to  its  credit, 
be  it  said,  than  the  United  Stales  —  a  Judge  of  tin?  Uigli  Court  in  Great 
Britain,  in  Ihe  case  of  Buron  vs.  Denman,  exjiressly  declared  that  slavery 
is  not  an  oll'ence  against  the  Law  of  Nations,  and  that  ownership  in  slaves 
is  nol  forbidden  by  the  law  of  nations.     There  is  a  curious  comment 
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iniidi'  ii|ii)ii  lliis  |iri>|)(isili()ii  »{  piip'  7  ul'  I  lie  wrilkMi  ar^'iiiiicnl  of  tlio 
liiilLMl  Stales.  Ariel'  iM'Teri-iiij;  to  ii  liecisiuii  in  the  sairK!  jseiise  in  llie 
Aniericiin  ('.(inrls,  ni\  i(!iiined  IVicnii  Mr  Ciirtcr,  iillndin};  to  I'.liii;!' Jusliec 
.MiU'sliiiil,  siiys  — 

Tlio  Siiiiiciiu!  Ciiiirt  I.I'  llii!  Uiiili'd  Slalcs.spcakinj,'  tliriMij;li  ils  ^'immIcsI  (lliicl'Jiis- 
licf,  \v:is  (il)li;;t'il  l<i  ili'cliiri'  in  a  ri'lehiali'd  case  llial  slaverv.  Iliniigli  cmilrary  In 
llic  law  (if  iialurc,  was  iml  cniilrai'v  lo  lln'  law  nl'  iiatiniis ;  anil  an  Kiif,'lisli  jiiili;i',nn 
li'ss  illusliiiiiis,  was  ii|)li]j('il  lo  iiiakc!  a  like  ilorhiraliuli.  I'l'iiiaps  llie  saiiii;  quns- 
lliiii  wiiiilil  ill  till'  prcsi'iil  iiinri'  liiiiiiaiii'  liiiie.  hn  nllii'i'wisi'  <li'leniiiiii!il. 
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iN'o  sir,  il  wiimIiI  nut.  Ii  runid  not,  iiiilil  nations  liavu  ^ivcn  llicir 
('(in'"nl  to  ils  iieiiii;  li'eated  as  a  erinie  against  internalional  law.  'riicse 
disliniiuisiied  .Indfii'S.  ('.iiiei.liislice  Mar.-liall,  in  one  ('as(!,and  Itaron  I'arke 
in  tlic  (dlier,  were  not  llie  inu/.crs  of  intei-national  law  :  tlicv  were  hnt  llie 
i/i/i'/'jiir/ns  lA'  interna!ional  law  ;  and  a  Court  sneli  as  this,  or  any  (Iuim'I 
oi' Judiialun-  more  |iernianenl  in  its  eliaraeter,  eoiild  do  no  niori>  than 
llie\  did,  hecanso  lliere  is  not  the  necessary  consensus  of  ualiuus  staui- 
piui;  wilji  its  /iii/if/iiiiiliir  the  tral'llc  in  slaves  as  an  oU'ence  and  crime 
against  international  law. 

Now,  Ihis  l)i'iu;;s  oul,  as  il  seems  lo  nii',  in  \ery  dear  I'elief  llie  (|uali- 
tications  that  are  alisoliilidy  necessary  lo  lie  iiitruditcitd  iiilo  this  much  too 
wide  and,  Iherel'iii'e,  uiisoiiiid  general  |iro|)osilioii  of  my  learned  IVieiid; 
and  I  would  liki;  at  this  slai;e  to  show  a  lillle  more  amplv ,  in  o|i|iositioii  to 
if,  wlial  our  case  is  on  this  |ioiiil.  The  (iiiestions  here  lo  he  decided 
iiiiist.  at  each  slai^eol'llie  discussion,  he  lii'oii;,^lil  into  juxlaposition  with 
a  clear,  delinitiM'onccptioii  of  wlial  the  law  of  nations  is.  I  refer  the  Court 
lo  llu!  .Iudij;iuenl  of  IIk!  Lord  Child' .liislice  of  l';ii,y,hiiid,  (iliief  .Inslici!  Cole- 
ridj^c,  ill  a  coni|iai'alively  recent  case,  known  liy  llie  name  of  the  "  l''raii- 
eonia  case  '". 

(it  is  reported  in  the  2iid  Vol.  of  the  Kxcheipier  llivision  of  the  Kn^lish 
Law  lleporls,  under  llie  name  of  l/ir  {hirr/i  \.  A'ei/ii.  I  have  Ihe  rcporf 
williiii  reach,  and  il  is  at  the  disposition  of  any  .Meiiiher  of  the  Trihuiial 
wlio  niiiy  desire  to  read  it  .  lie  lliei'c  says,  as  was  in  fact  said  willi 
certain  variations  of  laniiua^i!  h\  all.  or  nearly  all,  the  thirteen  judiies 
who  look  part  in  that  jud;;nient.  that  international  law  is  nolhinf;  more 
nor  less  than  Ihe  colleclioii  of  usa;i(;s  wliicli  the  civili/.ed  stales  have  Mj;reed 
lo  ohserve  in  their  relations  with  one  aiiollHM'.  The  law  of  nations  in- 
corporates many  principles  of  elides  ai  d  of  natural  law  ;  hut  only  such  as  il 
isaiii'ced  shall  he  incorporated  form  [lartof  that  law. The  phrase  of  (irolins, 
/i/iiiii/l  III'  ii('iil'ibi(s.  sums  up  Ihe  only  possililciind  the  only  true  idea  of  the 
law  of  nations:  ami  when  text-writers  and  llieorisls  and  diplomatists 
assert  thai  such  and  such  a  usaf;e  is  reco^ni/.ed  li\  tlii!  law  of  nations, 
that  such  and  such  a  iisaf;e  is  opposed  lo  Ihe  law  of  nations,  that  such 
and  such  a  riiilit  exists  un<ler  the  law  of  nations,  in  each  case  the  cri- 
lerion  is  not  whellier  the  rule  so  expressed,  or  Ihe  usage  or  the  liiilit 
so  assei'ted  ,   is  humane,   or  is  just.   or  is  moral,   the  sole  (piestion   is 
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vvliutlier  il  lias  leccivud  Ihc  usseiil  and  coiisuiil  oleivili/ud  iiuliouii  :  ///u- 
iiiil/ic  yciilibii.s! 

iN'ow,  side  hy  side  willi  lliis  coiicoplioii  of  llie  iiiw  of  iiulioiis,  llicrc  is 
fioiiij;  on  in  llie  world  a  {gradual  cliaiif;!!  and  a  gradual  },'i'o\\(li  ol'opinion. 
Nations  aio  clianj^iiif;  llicir  i-nslonis,  acli'd  ii|ion  hy  oxlcrnai  (•irciini- 
stanccs  ol'  llieir  linio,  inllucncod  by  writers  ami  thinUers,  who  in  their 
turn  are  inlliionced  hy  the  eircunislanccs  of  liieii'  lime;  and  so  Iherc  is 
a  gradual  formation  of  a  hody  of  opirnon  wliicii  helps  to  form  in  the 
fiilnro,  aids  and  stimulates  in  the  Intnre.  the  reeof^nilioii  hy  this  or 
hy  that  extension  of  sonic  jirineiplc  which  may  afterwards  he  hrou};;ht 
within  lliu  area  of  international  law.  'riieri;  may  he  opinions,  or  tloclri- 
iies,  or  usa;,'es,  which  perlia|)s  are  making  llieir  way  in  llie  world,  are 
perhaps  appealing  more  or  less  suecessl'iiily  lo  the  sympathy  of  thinkers  in 
Ihc  world,  which  are  not  yet  part  of  Hie  Law  of  Nations,  hccausc  nations 
have  not  consenled  to  Ihem.  They  are  iwd  llie  Law  of  Nations,  hul  only 
the  material  out  of  which,  il  inayhc,  at  some  fiiUire  lime  some  new  prin- 
ciple of  the  Law  of  Nations  may  he  developed  as  the  world  thinks  wise; 
and  I  point  lo  this  for  the  reason  that  inylearned  friend  in  lh(!  cilalions  I'loni 
inlernalioiial  writers  thai  he  has  made,  and  in  a  much  larger  number 
which  are  given  'ml  In  which  he  did  iiol  refer,  did  not  draw  that  ilistinc- 
lioii  which  niusl  be  drawn  between  those  wrilers  and  aulhorili(is,  il  think 
erroneously  called  authorities),  who  deal  with  Ihc  suhjecl  with  a  view  lo 
discover  the  melapliysical  grounds,  Hie  elliical  reasons  which  may  be 
advancetl  in  sujiporl  of  this  or  thai  view,  and  those  writers  (much  less 
inlcresling  hul  much  safer  guides)  who  contiiie  llieinselves  lo  laying 
down  what  rules  have  in  fad  obtained  llie  conseiilol' naliiuis.  'riierefore, 
il  is  important  to  call  allciilioii  lo  the  fad  thai  because  various  writers 
are  conslaiilh  propouiuliiig  ideas  of  llieir  own,  suggesting  these  ideas  as 
conformable  lo  laws  of  iialural  rcasiui  and  right  jiislice,  because  llicy 
are  convinced  llial  their  views  on  llinse  siihjecis  are  right,  —  yd  lliey 
are  nol  lo  be  accepted  as  aulhorilalive  evponeiils  of  what  llie  law  is; 
because  neilher  doctrines  derived  I'nnu  what  is  called  llie  law  of  iialure, 
niir  pliilanlliropic  ideas  as  lo  what  is  just  or  humane,  nor  the  opinions  of 
lexl-wrilers  however  eminent,  nor  Hie  usages  of  individual  Sla'es  even 
if  suhmilled  lo  and  followed  by  oilier  individual  Slales,  iioi  prece- 
dents, nor  single  iiislaiices,  —  none  of  lliese,  nor  all  combined,  consli- 
tiile  Inlernalioiial  Law  at  all;  allliougb.  as  I  have  said,  Iliey  may  help  lo 
sliiiiulate  llie  growth  of  public  opinion  among  civilised  commnnilies,  Ihc 
oulcoiiK!  of  which  at  some  fulurc  slage.  by  means  of  some  future  develop- 
meiil,  may  be  Hie  incorporation  of  these  views,  wholly  or  partially,  in- 
to lnl(^rnational  Law. 

Now,  Mr  President,  I  lliouglil  ilwcll  at  an  early  slage,  as  I  iiiiisl  recui" 
lo  this  later,  to  slate  in  this  general  way  the  projiositions  which  have  lo 
he  discussed.  Ikit  Hiere  is  one  other  mailer  as  lo  which  I  am  glad  to 
say  I  also  lind  myself  in  complete  agreement  with  my  learned  IVieiid 
Mr  (larler. 
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The  President.  —  I'irsl  may  I  l»ef;  lo  piil  a  qiioslioii?  You  speak 
lit'  liilernalioiial  Law  as  cnuiprisiu^;  llio  nisloins  and  usaf;es  of  nations,  on 
wliii'li  (liU'enMil  iialioiis  have  a^'reiMJ. 

I  suppose  \ou  mean  nut  onl>  Ity  written  ngroomenl,  lm(  also  by  rijilil 
III'  usa^i!? 

Sir  Charles  Russell.  -  Certainly.  Wlien  1  sa\  "  to  wliieii  llioy  have 
iii^ieed  ".iil'iourse,  I  moan  nol  merely  ornceossarily  hy  a  j'ormal  or  express 
or  written  aftreemenl,  bul  hy  any  mo(l(>  in  wliicli  aj;reenieiil  ma\  he  mn- 
nifesled,  hy  winih  the  Triliuual  may  arrive  al  the  nuielusion  llial  they 
liavo  so  af;reed. 

Senator  Morgan.  —  Ineludiuj;  aequiesecnee".' 

Sir  Charles  Russell.  —  C.erlainly.  I  use  "  agreed  "  in  Ihal  broad  and 
};eneral  sense. 

Lord  Hannen.  —  As  a  question  of  evidence. 

Sir  Charles  Russell.  —  As  a  qm«slion  of  cviden;'c  :  llie  question 
always  is,  iilnniiliir  iirnliliiis!  You  may  prove  that  il  has  pleased  \\w 
nations  so  to  afireehyany  method  hy  which  Ihal  canbeadually  ('slahlished; 
hyexjiress  ai;reenienl,  or  l)y  usa};e,  usa^c  lonj;  and  geiuiraih  concurred  in, 
and  so  forlli. 

I  was  sayinj;  there  is  one  oilier  point  on  which  I  find  mysell'  in  ajfree- 
mcnt  with  n\\  learned  friend,  and  Ihal  is  Ihal  the  mode  in  which  this 
ipieslion  is  lo  be  determined  hy  liiis  Tribunal  is  inllniloly  more  imporlanl 
than  the  iiuesliou  itself;  inlinilely  belter  were  il  for  liio  world  that  Ihe  seals 
should  be  exierniinaled,  and  Ihal  the  articles  of  luxury  which  are  (h'rivcd 
from  them  should  perish  from  liie  face  of  Ihe  earlii  —  inlinilely  prefer- 
able were  il  Ihal  Ihal  should  happen  llian  Ihal  this  Tribunal  should  dellci  I 
a  hair's  breadth,  in  Ihe  decision  of  Ihe  questions,  from  Ihe  Irue  line  of  law. 
Now  the  importance  of  this  qm^slioii  has  been  so  often  I'eferred  lo  by  my 
learned  friend,  in  language  of  f;real  exagjieration,  Ihal  I  must  beg  per- 
mission for  a  few  m(nnenls  lo  reduce  il  lo  soniethiug  like  what  we  conceive 
lo  bo  its  jusl  and  Irue  proportions.     .Mv  leai'iied  friends 

I  I '  r  1 1  •      r  I'll  "i      !•  1 1  IP   '"'norian'O  "f  siibji.ci 

have  spoken  111  lliis  lur-sealinduslry,  and  ol  Ihe  supph  ol     to  mankimi  ovor-n.- 

1        I  .  .,  ,1  ,,  p  1  •      I  .|.        '  tod  Iivt'nitwdStiitfls. 

lur-soal  skins  tor  Ihe  beuolil  ol  mankind,  as  .1,  were 
thai  supply  lo  cease,  civiii/.aliou  wliould  receive  ii  rude  shock.  I  have 
only  lo  say  thai  fur-seal  skins  are  not  necessary  to  civili/ation,  orlolhe 
happiness  of  mankind  in  Ihis  world  or  Ihe  nexl  ;  Ihal  so  far  as  Ihe  Ku- 
ropeaii  uses  of  seal-skins  are  concerucil.  I  btdieve  I  am  rigid  in  saving 
Ihal  il  is  a  luxury  or  a  benelil  Ihal  mankind,  al  all  events  in  this  pm't 
of  the  world,  has  only  enjoveil  for  loss  Ihan  id  years.  I  think  I  am 
right  in  saxing  Ihal  il  was  a  ilisliugiiished  ualuralisl,  Mi' Frank  l!ucklaud, 
who  aboul  the  year  IH.'iCidiscovoi'ed  a  melliod  b\  which  Ihe  longer  and 
coarser  proleclive  hairs,  which  formed  piirl  of  Ihe  pellagc  of  Ihe  fur-seal, 
could  be  r'omoviHl  without  injury,  so  as  lo  disclose  Iho  closer  and  sofler 
and  more  luxurious  fur  which  forms  the  reslof  Ihe  pellagc  —  that  il  was 
only  then  that  il  came  inio  use  lo  any  considerable  exlenl  in  Europe  at  all. 
Civili/alion  weul  on  before  Ihe  advent  of  the  fur-seal  :  civilisation  will 
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^n  (III  it'il  slioiilil  liii'M  mil,  iiinl  wr  >lioiil(l  ho  sorry  il'  il  so  liti|)|iciiiMl  il'  il 
niiild  ht'  iiviiidi'il,  lliiil  till'  si'iil  s|ii'<'ii's  shoiilil  ci'iise  In  I'xisl. 

I  NMiiil  lo  jKiiiil  (Mil  Ihiil  !illliiiii};li  iii\  li'iM'iK'd  rricii(lsliiivi>  hccii  I'lili'i'iii^ 

inli)  I'hihornli!  ('alciihilions  as  lo  IJii-  cosl  dl'  Alaskii  lo  IIkmii.  and  as  to  llii' 

value  ol'  Maska  lo  llii'iii  iii'ln^  di'|ii'ndi'iil  on  ils  l'ii!--s(>al 

Seal  li>ln'rii'S  lntl  ;in  ,  i  %i  i 

iiiii".>t:uii  i:u'ior  ill  lislii'i'ii's,  wlicii  M I' >iiiii iK'i',  a  wt'll  l\ iiosMi , aiid  I  nciMJ  Mol  say 

disliii^iiislicd   liiili'd  Slairs  Slalcsiiiiiii   <d'  lliut.  dav,  was 

I'ornniini'iidiiii;  and  jiislirvin^  lo  liii-  Ic^^ishilivi'  liody  in  liii-  I'nilcd  Slalrs 

llic  luircliasc  of  Alaska,  Ilii-  n.'rci'iMiccs  lo  lln-  rui'-sfai  wcro  ol'  llic  very 

I'ainlosl  di's('i'i|i|juii 

lie  poinls  lo  iiiu  I'ar-l  lil  is  lo  he  I'oiind  in  Hie  lirsl  volume  of  Hie 
A|)|)'!iidix  of  lli(!  I'lrilish  Case,  al  |iaf;f  7'.l;  ilial  various  animals  wore  lo  he 
round  in  lln;  Alaska  region.  Il(;  refers  lo  llie  sea-oilers,  river  lioavers, 
land  oilers,  hlark  loves,  lilack-hellied  foxes,  red  foxes,  polar  foxes,  lynxes, 
wolverines,  saltlos.  swamp-olhii's,  wolves,  bears,  niiisk-rals,  seals  — 
lliose  are  hair  seals,  as  you  will  see  in  a  moinenl  —  and  so  on.  And 
lower  down  ho  refers  lo  fur-seals,  land-olh^'s,  sea-nllers,  walrus  letdli 
and  so  on,  and  deseanis  willi  ^real  ahilily  and  clearness  upon  lliese 
various  mailers,  hiil  s:  .i.ii; comparalively  lillle  ahoiil  Hie  fur-seal. 

Me  Iheii  refers,  on  paije  ^-,  lo  wlial  he  considers  Hie  real  value, 
namely.  Hie  fislivricx  in  l!eliriuf;  Sea  —  llic  fisheries,  lliaf  is  lo  say, 
sIricUy  so  called,     lie  says  : 

I  ronu'  miw  le  Hie  Fisheries,  tlio  hist  licid  of  Ihis  oiirpiiry  and  no!  inlerior  In 
any  iilliei-  in  iiuporlanrr;  p(<ihaps  Ilic  mesl  important  rit  all.  What  I'vcn  are  sea 
otler  skins — 
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Those  were.  Hie  I'resideiil  will  reim^mher  al  llial  lime,  much  more 
valuable  Ihcm  any  oilier  skins. 

Iiy  the  siilcoftiial  iiroilucl  ol' the  sea  incili'ulahle  in  amount,  whicli  eoiitrilmles 
to  ihe  sustenance  of  the  human  family. 

ill  very  el(i(|uenf  lanjiuaj^e  he  I  hen  deseanis  on  the  j^reat  variely  of 
iish  in  lli(,'-e  rei^ions  —  Ihe  halibiil,  salmon,  cod,  and  the  resl.  I  should 
not  feel  jiisliiied  m  Iroiiblin^  Ihe  Tribunal  lo  read  this  al  any  lenj;ili. 

Senator  Morgan.  —  SirCharles,  did  .Mr  Sumner  insist  that  they  could 
sell,  and  Hie  I'liiled  Slates  could  buy  lhos(^  lisheries? 

SirCharles  Russell.  —  .NH,  I  do  not  think  he  does.  Me  was  a  much 
loo  reputable  stalesmaii  for  any  wild  proposition  of  that  kind. 

Senator  Morgan.  — Then  we  had  accessto  Iheiii  wilhoiitbnyin;:  them. 

Sir  Charles  Russell.  Ves,  \uu  did  not  buy  Hie  (ishcries,  but  the 
Alaska  leriilory  and  such  ri};lilsas  were  incident  lo  it. 

Senator  Morgan. —  I  was  eiupiiriu^  what  .Mr  Sumner  said. 

Sir  Charles  Russell.  Well,  Mr  Suiuncr  was  a  stalesmaii,  and  he 
nowhert!  says  llial  you  boiij;lil  the  lisheries  in  the  o|)en  seas. 

Senator  Morgan.  —  I  do  ind  know  why  he  alludiMl  lo  Hie  siibjecl, 
unless  he  altaehed  some  value  lo  Ihe  purchase  of  .Maska. 
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Sir  Charles  Russell.  —  Diivionsly.  ImI  wlial  he  was  say  in;,'  was  lliis: 
Here  is  a  ureal  lenilors ,  AlasKa,  |)iM'rliase(l  liy  lis,  willi  a  ;;reiil  sea-hoard, 
o|ieninK  ii|ioii  an  (lecaii  riili  in  all  lli(i>e  lliiii^'s  lliat  Hie  sea  eonlaiiis  lor 
Mil!  Iieni>lil  of  inankinil  lisli  ol'  various  kinds  :  o|ieniii^  llieret'ore  io  our 
imrcasiiif;  |Mijiiilalioii  new  avenues  ol' indiislry.  new  o|)|i(U'liinilies  of  eii- 
lei'iirisc  and  new  tidds  of  eonuneree. 

jliil  il  iii>ver  eiilrrcd  llic  mind  ol'  Mr  Siiinni'r  lo  nlUv^a  llial,  in  piir- 
eliasin^  Alaska,  lie  was  |iiiivliasin^  llii>  |ii'o|m'!'I\  in  llie  lisli  in  Hie 
sea.  III',  indeed,  in  any  i.l'  llii'se  lliin;;s  Ilial  I  have  enninerated  ;  and  he 
will  mil  lie  loiind  lo  !iave  said  anylhin^  of  llial  kind;  llieii;  was  no  idea 
llial  lliey  wen-  |iiin  I  asinj;  llie  exeliisive  rijjiils  of  lishinj;  in  Ihe  o|»cn 
waleisiil'  llll!  ocean;  and  especially  llien; wiis  no  idealhal  Iliey  were  buy inj; 
in  cdiisideralion  ol'  Ilic  value  which  Ihe  leriilory  derived  Iroin  Ihe  I'acl 
llial  I'iiisimIs  I'l'soiled  lliere,  as  I  will  now  proceed  to  show  very  clearly. 

In  IH7<>,  a  Coniinillec  ol' Ways  and  .Means  was  a|i|ioinled  liy  Ihe  House 

ol'  Iteiiresenlalives.     And  a  resolution   ol'  llie  House   was  rid'erred  lo  il 

dircclin^  an  invesli;;alioii  iulo  eerlain  mallei's  relating  lo  Ihe  lease;  by 

Ihe  I  nilcd  Slales' lioverniiienl  lo  Ilii;  Alaska  (loniinereial  Coiiipany,  ami 

Iliis  i<  lilt'  llcporl  ol'lhal  Coininillee  ol'  Ways  and  Means  :  (il  is  rel'erred 

lo  on  |)aj;e  TU  ol'  IIk;  Itrilish  Counler-Casei. 

When  till'  |iniiit)siliiiii  I"  imrcliasi'  llic  .Mask:i  li'iiilm  v  rniiii  Uassiit  was  lidcirc 
Cuiiui'i'ss,  llic  <iii|)iisitiiiii  1(1  il  was  very  iiiui'li  liascd  mi  llic  alli'i^cd  liancnmws  ami 
wurllilcssiK'ss  (if  llic  Iciiiliirv  In  lie  aci[uiri'(l.  II  was  mi|i|iiisi;(I  llial  llioii},'li  tlii'ii! 
iiiiiilil  he  many  polilical  reasnns  lin' Iliis  aildillon  lu  Ihe  Aiiieiicaii  I'acilic  piissos- 
siiins,  lliiTc  were  mil  cuiuuiercial  or  revenue  adviuila^'cs.  '/'/if  rnlur  nf  lliuse  anil 
isliiiiil.t  iras-  not  ruiniidcrcd  (il  nil .  /lussin  luiil  ilrrirril  liiil  /illlr  rcn-iiue  from  flii'iii. 
dhIi'i'iI  II  tiiiii  nol  .■iu/'/lcii:iil  In  /idi/  llie  i  iiiiliiii/niil  I'.ijirnsrs  nf  iiiaiiltniiiiiii/  llw  n/'/iiiiil 
iiiilliiirili/.  —  Uiiiler  oiu'  syslein,  liowever.  we  have  a  very  (lillurent  result. 

.\nd,  on  Iho  same  paj;i'  Tit,  yon  will  lind,  .Mr  I'resideul,  an  exlracl 
from,  I  lliink,  lln,'  i...)sl  aulhorilalive  book  on  Ihe  hislory  of  .Maska,  I 
mean,  .Mr  nancrofl's,  in  which  he  refers  lo  a  (lommilloe  of  apparcnlly 
a  similar  kind  which  was  appoinltnl  in  IHfiS.     There  he  says  : 

Tlu;  motives  which  Icil  the  l.'niled  .Slates' (Joveiiimentio  panliase  them  (Unssia's 
Amoriean  posscssionsi  are  llins  slated  in  a  report  ol'  Ihe  (loiiimiltuc  on  Foi'ei"-u 
Allaiis,  puhlishcd  ISll,         ■,   I.SliS.     They  were,  llrsi 

and  Ibis  answers,  if  1  may  respecll'iiUy  say  so,  Senalor  Morfjan's  ques- 
lion  as  lo  whal  wore.  Ihe  objecls  of  llie  purchase.  — 

Ihe  laudahlo  desire  of  citi/.ens  of  the  Pacilie  coast  to  share  in  the  piolidc  (isliorios 
111  the  oceans,  seas,  hays  and  rivers  of  Ihe  Western  World,  the  rel'nsal  of  Kiissia 
lo  renew  Ihe  Hassia-.Vmerican  I'm-  t;om|iaiiy  in  I  Slid;  the  fiiendslii|i  of  Uussi.i  for 
Ihe  United  Slales;  the  m.'ci.'ssity  ol'  pi'evenliiii;  llie  traiish'r,  hy  any  pussihle  clianco, 
of  llie  iioilh-wesl  coast  of  .Xnic'iica  to  an  unliieiidly  I'owor;  Ihe  ciealion  of  new 
industrial  interests  on  the  i'acilic  necessary  lo  Iho  supieiihicy  of  onr  umpire  on  Ihe 
sea  and  land;  and  finally,  lo  iacililate  and  secure  the  advantages  of  an  unlimited 
American  cnmiiii'i'ce  with  Ihe  IVicudly  I'uvvcrs  of  .lapan  and  China. 

So  mneb  as  lo  Ibe  inolivcs. 

Mr  Justice  Harlan.  —  Il  is  nol  your  point  thai  Ihe  I'nitcd  Slates  was 
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iiriuwuroof'llii'i'xiKlcnco  iiCllio  sonlHllipn'.  hiilllial  they  <li<l  nol  |uir<'liiisc 
spcciiilly  willi  n'rci'iiin'  hi  llicir  value.' 

Sir  Charles  Russell.  —  (Jiiilc  sn.  I  do  nol  siififiosi  llicv  iliil  iml  know 
riir-si'iiU  wi'i'i-  lliiTc,      I  ;iin  I'liilciivdiii'iii^  In  rctliu'i'  In  wlml  I  niii>iiilci-  In 

lli>  ils   jllsl   |il'n|Mi|'lintl>i   llli<  (llill'.'icli'l'nr  llic  (|lll>s|i()ll  lllill  is  ilonJvtMl. 

The  President.  —  In  \Nlial  ynii  Inivf  jiisl  read,  IIiitc  i^  a  |ilira>-i' 
alioni  Ihi'  Aincricaii  I'lir-scai  C.nmpanN  wliirh  shows  llial  IIm'  Vrncrican 
iMir-scal  r.nni|iiin\,  wliicli  was  rt'liiscd  a  in-w  lease  Iin  Itnssia.  had  an  in- 
lluenei'  in  llii>  Iransai'tinn  ol'  IHftIi  or  IH(i7:  and  Ihal  shows  I  lliink  Ihal 
the  .Vniei'ican  liovernnieid  were  awake  lo  the  iin|)orlanee  »{  iur-sealin^ 
allhi<  innnuMil.  I  do  nol  mean  lo  say  il  was  llie  only  niolive,  (d'conrse,  he 
eause  there  ari>  a  nnniher  ol'  diirerenl  niolives  whieh  ari>  ^iven;  hnl  Ihe 
nicnlion  of  Ihal  inolivu  shows  Ihal  Ihe  I'nr-sonl  qnoslion  was  md  imma- 
lerial  even  a!  Ihal  lime. 

Sir  Charles  Russell.  —  M>  poinl  is  nol  al  all  Ihal  the  United  States 
did  nol  know  id'  these  islands,  or  ma\  not  have  Ihoii^hl  that  there  was 
sonic  valnt!  in  the  I'lir-scal  induslrv ;  il  may  have  hccn  considered  to  some 
smalland  limiteil  e\t(Mit :  liid  I  am  eiliii^  .Mr  Sumnei''ss|iee(di  lo  show  that 
he  does  nol  pnl  that  in  a  proinineid  (ilace.  I  eile  the  Iteporl  ol'lhellnited 
Slalcs'  r.ommillee  of  Ways  and  .Means  lo  show  llio  same  lliinj;;  and. 
lastly,  I  eile  llio  Hcjtorl  of  187(1  in  whieh  these  words  arc  ex|iressK  used  : 

Till'  value  i>r  llicxi!  seal  islands  was  nol  rdiisidiM'cil  al  all.  Ilassia  liad  di'iived  linl 
Utile  ri'veiiiio  I'rnni  Ihem,  iiidcuil  a  sinn  iml  sunicii'iil  lo  |ia\  llii^  eonliii^'iMil  cxiicii- 
scs  ol'  niainlaininn  llic  ofllcial  aulhorily. 

The  President.   — Yes.     I  rel'erred  to  the  llommiltee  of  JHIIH. 

Sir  Charles  Russell.  -  I  am  aware  you  did.  sir:  and  I  was  referring;  lo 
it  also,  lo  show  that  in  IHfiS  Ihey  jzave  as  their  reasons  for  the 
|Mii'ehas(\ — 

rill"  lauilahic  ili'siic  nf  lilizens  ol'  tlio  I'ucilic  coasi  lo  share  in  Ihe  |irolilic  lishe- 
ries  ol  Ihn  oceans,  seas,  hays,  .ind  livers  of  llie  wcslciii  world;  Ihe  lel'Msal  of 
Ilussia  — 

The  President.  —  Yes,  Ihal  is  the  phrase;  and  I  point  it  out  to  voiir 
especial  allention  as  indiealing  the  inllnenee  of  Uial  eompaiiy,  which  was 
an  .\mcriean  compa'ny,  upon  the  .\meriean  (lovornmenl  *,  —  Ihal  thev 
had  heen  made  awarc;  of  the  importanci' of  Ihesi;  fur-seal  lisheries. 

Sir  Charles  Russell.  —  I  i[iiite  follow  what  \on  mean  sir.  I  am  nol 
^oin^  al  this  moment  l(^  he  diviM'ted  from  the  line  I  am  pursuing;;  hut  il 
will  he  a'  erwai'ds  apparent  thai  the  e()nipanv  llnM'e  referred  lo  had  niiieli 
wider  ill  reslsthan  in  the  fur-seal;  Ihey  had  trading  iiiteresis  all  alon^the 
coast,  ;  '  were  sneeecMriiif;  oiii!  of  the  original  Itnssian  companies  to  a 
larjje  e\  it.  and  from  their  point  of  view  tlie  fiir-soal  industry  was 
only  a  pa  tlioiifili  lud  a  very  eonsidcrahle  |»arl  of  their  alVairs.  Thai  is 
all  1  nica      to  meant  to  convey. 

Then     lie  later  Conimillee  (as  will  he  seen  on  the  top  of  pai^c  71   of 

*  lint  sfM'  page  7U-2, 
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llic  llrilisli  *'.(iiiiilci'-r.ase),  sii)  :  "  Tin-  viiIik;  oI'  IImmu  st>ul  islamic  wus  not 
('(iiisiiliM'cil  III  all. 

The  President.  —  Vi'<;  llial  cimifs  in  iiiikIi  IhIit:  llic  uIIht  om-  \Nas 
iiKn'c  ('iiiili'iii|Mii'Miii'(iii<  will)  Mil'  li'iiii-ai'liiin. 

Sir  Churle8  Russell. —  Tln'ii.  liiialU,  on  Ihc  saini' |iap>  71,  Mr  Kllioll, 
\nIiii  is  ifrt'i'icil  lo  M'i\  oricii  lij  some  ol'  llii>  wilni'sscs  failed  on  llii!  pari 
ol' llii>  rnili'ii  Slalt's  as  llio  sole  aiiiliorilN  n|ion  lln'  siiliji'cl  ol'  I'lir-stMls, 
>avs,  in  llii>  Iti'^Miininf;  of  llial  |iai'af:ra|ili.  "  Slraii^'e  i^noraiin*  nl' llicir 
valiii'  in  IH(17.  "  This,  voii  sec,  is  a  lt('|)orl  uiatli!  lo  II  fiovi'i'iiinunt 
III' Ihc  I  .  S.,  ami  n-conli'd  in  IHHl  aiiioiij{  llio  I'liilcd  Stales  l'a|ifrs. 

Ciiii^iilri'lii.:;  Ilial  (Ills  ii'liirii  i,lliiil  \ iiiiri^  ri'iiiii  (lie  I'lir-sual   iinllistry)  Is  llii< 

iiiil>  Hill'  iiiaili'  111  till'  (iiivri  iiiiii'iil  liy  Alaska,  sinn'  its  iraiislVr,  die/  ihni  is  ints  iir-ver 
lilkfil  mill  iiiriiiiiil,  lit  /iisl,  III/  llic  liinxl  milriil  iiilriintirs  nf  llic  jiiiirliilxr  nf  /tiissian 
.\iifiitii.  il  i>  ill  ilsi'H  liij;lil\  rirdilalili', 

and  Ml  on:  and  IIhmi  he  refers  to  Mr  Sniiiner,  and  lliiis  ciineliides  : 

ilii'ri'l'iii'i',  wlii'ii,  ill  siiiiiiiiiii^  all  Mils  up,  lie  iiiaKes  iiii  lelVreni'i'  wlialevei  lo 
llii',  ^ral  islamic,  nr  llic  lur-scal  llsrll',  llie  rxlraniiliiiaiy  ij.'iiiiiaiire  al.  Iiimiu  and 
alunail  I'i'lalise  In  llic  I'l  iliilnl  |>laii(ls  ran  lie  well  a|i|)l'i'eialr(l. 

lie  is  imt  aci'iirale  in  saving  lliaf  Mr  Sninner  makes  no  ii'lereiice  In 
Ihc  I'lirscd:  he  does,  and  I  have  read  the  |iussa^u  in  wliieli  Mr  Sunnier 
makes  relerence  lo  it,  hiil  as  a  mailer  of  eoni|iarativ(!iy  not  much  inipor- 
lanee. 

Mr  Phelps.  —  As  yon  refer  lo  Mr  Siimiier,  have  yon  any  ohjeetion 
lo  read  the  [lara^raph  in  his  spei^ch  al  the  tojinf  pa^c  SI? 

Sir  Charles  Russell. —  Il  is  a  very  hni^'  speech,  and  il  would  pro- 
hahlv  induce  me  lo  read  some  other  passa;;es  also;  iiiil  I  \Nill  do  it  wilh 
pleasure,     ho  yon  ineiui  llio  passage  which  he};iiis  — 

Till'  <'•((/,  aiiipliihidus,  iiulynairiiiiis,  anil  inlcllificiil  as  llic  licavcr,  lias  iil\vay> 
sii|i|>llcil  llic  lai'LTcsl  niulliliiilc  III'  I'liis  III  the  llii>sian  i;oiii|iaiiy .' 

Mr  Phelps,  —  Ves;  that  is  the  passage. 

Sir  Charles  Russell.  —  I  will  read  it,  if  yon  like,  alllion;;li  il  is  i^iviiif; 
ail  impiii'laiice  In  Hie  point  which  I  did  not  intend  to  allritiute  il. 

Viiiiiiii:  llic  tins  iiiii^l  aliliMilaiil  In  this  cniiinii'icc  are  lliuso  nl  llic  lux  in  its 
iliU'ciciil  >iiccic>,  anil  miller  ils  ilill'eienl  iianies. 

.And  llion  he  deals  with  that,  and  says  some  of  its  furs  are  anioiif;  the 
most  precious:  ami  he  descrihes  the  various  kinds.  In  the  next  para- 
};rapli  he  says, 

.Viniiiif;  llie  animals  whose  tars  are  less  icgardoil  are  llie  wolverine  — 

And  then  he  goe-  on, 

Anion^rinleiior  tins  I  may  include  Ihal  very  rcspeclahlc  animal,  llie  hlaek  hear, 

and  so  on. 

Then  he  lulUs  of  lliu  beaver,  "amphibiuns  and  inlelligenl",  vvhicli  has 
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a  coiisidernhlo  place  in  (•omiiiorcc,  and  also  a  iioloriely  ol'its  own,  and  so 
on.     And  in  llic  next  i)araf;ra|)li, 

Tlio  iiinrtcn  is,  |H>rlia|)s.  Ilic  must  |iii|iular  of  all  (lie  riir-l)<>arin^'  auliuals  lljal 
lii'loiig  to  our  new  possessions. 

.\nd  llien  lie  }^oes  on  : 

The  seal,  aiiiiiliibioiis.  polvf-'anious.  ami  iiitcllipoiil  as  (lie  licavnr,  lias  always 
siip|)li('il  the  laii.'csl  iiiulliliulc  olTiirs  lo  llii'  Itiissiaii  C.oiiipany.  TIh'  eaily  iiavi};n- 
lors  ili'sciilii'  ils  appi'iU'iiiu-f  ami  muubi'is.  ('.(.nU  ducciumIi'iihI  Ilium  (■oiislanlly. 
Kxci'lli'iit  swiiiiiiicis,  r"a(ly  divi'is,  llii'y  scM'k  rocUs  ami  imh'ussi's  for  rcpnsc,  wl'i'ic, 
Ihoiigh  walciil'iil  and  novor  slcnpin^r  Ion;;  wilhoiil  luoviiijj;,  llioy  bccoiiio  llu!  proy  of 
(111'  huiilcr.  Kaily  in  lliocciiliiry  llii'ii!  was  a  wasleliil  dcsliiK-lioii  of  lliciii.  Yniiiij.' 
and  old,  male  and  lenialB,  won;  indisiriminalcly  knorkcd  on  llio  lioud  for  llio  sake 
of  Ihcir  skins.  Sir  (icoriri'  Simiison,  wlm  saw  lliis  inipiovidriicc  wllli  an  cxpi'iicn- 
I'l'd  eye,  says  Ilia  I  it  was  luirUiil  in  Iwci  ways  :  lirst.tlii'iari'  wa-^  alnmst  oxli'iniiiialcd; 
and  scciPiidly,  Ilio  markcl  was  jilnllcd  sipinrliiiirs  will:  as  in.iiiy  as  'JOOO(ll)  a  year,  sci 
llial  pi'iri's  iliil  nnl  pay  llic  oxpoiist'  (d  raiaia^'e.  Tln'  Uiissiaiis  wcro  IimI  to  adi'pl  llic 
jilan  of  lilt!  llndsoii  Hay  Company,  killiiif;  only  a  limited  niinilier  id'  males  wlm  had 
atlained  llicir  lull  irrowtli.  wliiidi  can  be  dime  easily,  lium  llic>  known  ami  sy>le- 
niatic  habits  id"  the  animal.  Undei  Ibis  (^conoiny  seals  have  niiilllplied  a^rain, 
vastly  inereasinir  I  Ik;  siip|ily. 

I  may  sujiploniont  Iliis  on  my  own  accounl  willi  another  passage. 

■  '111  ion  Ihesi'a-fdleilasl ;  but  in  beauty  and  valiir  il  islbi'liisl.  In  IbeM'respecl-  . 
il  far  surpasses  llio  river  or  land  n\\r\\  wliicb,  lli(inj;li  beaulilul  and  valiialib;.  niii>l 
,\icdd  llie  palm.  II  lias  alsii  more  llie  maniieis  (d'  the  seal,  wiUi  ils  JDiidness  fur 
sea-wasbi'd  rcieks,  and  willi  a  iiialeiiial  alVeelioii  aliiinsi  linina.i.  'fhe  sea-ollei- 
seems  lo  liebiii!.' ex(diisiv(dy  to  llie  Nnilli  I'aeilie.  lis  liaiinls  niiti'  i;xtended  as  far 
as  llie  May  of  San  l-'raiieiseo,  elc. 

The  President.  —  May  I  lie  allowed  In  remark  (hat  Ilio  I'lir-seid  which 
is  aeliially  in  lashioii  sccins  lo  lie  used  as  a  successor  lo  llu;  st-i-ollei'. 
Von  are  aware  llial  in  Ihe  l''rcnch  ianiiiniiic,  li\  Ihe  ciisloni  of  l'"i'(;iich  lui- 
ricrs,  a  seal  skin  is  called  /iniii  ilf  Imilri'.  which  means  idler  skiii  ami 
nol  seal-skin.     No  lady  would  lliink  of  asking  lor /yrv/// i/c ////oy^v. 

Sir  Charles  Russell.  —  The  sea-oiler  has  pratlicalK  disap|iearod. 

The  President.  —  Ves:  il  has  praidically  disappeared. 

Sir  Charles  Russell.  —  11  has  disa|ipeare(l  like  Ihe  hnll'alo  and  oilier 
animals  ' 

Mr  Coudert.  —  I, ike  ihe  smdliern  seal. 

S^.iator  Morgan. —  Vmi  made  smm'  nd'ercncc  lo  Ihe  slalesmanship 
of  Mr  Snmiicr  as  lieiiii;  superior  In  Ihe  coiicepliim,  as  I  iinderslood  ymi, 
Ihal  there  cdiild  he  any  piirchasi;  and  sale  of  lisheries  in  Ihe  open  sea. 
'riial  ojiinion  has  nol  always  prevailed  aiiKini^  Ihe  slalesmen  of  \\w  I  iiiled 
Stales,  I  will  say,  lor  Ihe  reason  parlicnlarh  llial  in  onrTrcaly  of  Tcaci! 
with  Ureal  Itrilain  in  \1K\  we  i'oiiiul  il  necessary  In  iiicorporale  in  Ihe 
treaty  Ihe  folhiwiiii;  ; 

Il  is  a^iived  llial  llie  people  (d' Hie  IJniled  Sl.iles  shall  I'unliinie  lo  iMijoy  imimdesled 
the  ri,:;lil  lo  lake  li~b  of  evi'iy  kind  on  llie  (iiaiid  Kaiik  and  all  llie  nllier  banks  (d 
iNewloiiiidlaiid.  Hie  dull' of  SI.  Law  leiiee,  and  all  nllier  places  In  llie  sea  vvlieii  llu' 
inbabilants  of  both  counlries  aic  aci'iislomed  lo  llsli. 
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Of  coiirso  if  \v(!  liad  llie  open  naliirnl  right  of  all  mankind  lo  (isli  in 
the  sea  that  provision  was  cnliioly  nnneccssary  in  that  Treaty.  It  was  in- 
sisted on  and  put  in. 

The  President.  —  I  hclievc,  Senator  Morgan,  it  was  an  allnsion  to 
previous  Treaties  wilii  l-'ranre. 

Sir  Charles  Russell.  —  I  am  much  obliged  to  yon,  sir.  That  quos- 
lion  oftlie  disputed  lishing  rights  between  llie  United  States  and  Canada 
on  (lie  Kastern  coast  of  America  is  an  illustration  or  an  analogy  —  I  do 
not  know  which  lo  call  it — relied  upon  by  my  learned  friends  lo  which 
I  will  come  in  the  proper  order  of  argument ;  but  may  I,  as  it  has  been 
introduced  in  this  connection,  point  out  that  what  I  did  say  in  reference 
to  Mr.  Sumner  and  Mr.  Sumner's  statesmanship  was,  that  (he  oxlravaganl 
idea  never  entered  into  his  head  tiiat  by  aciiniriiig  .\laskan  territory  he 
was  acquiring  (islies  or  olher  free  swimming  animals  iri  the  sea.  That  is 
what  I  think  I  convened,  or  al  all  eveiils  what  I  intended  to  convey;  but 
if  I  may  be  permitted  to  anticipate,  the  President  has  rightly,  in  a  sen- 
tence, indicated  the  nature  of  the  question  dealt  with  in  the  Treaty  re- 
ferred to  by  Senator  Morgan.  Tiie  stale  of  the  case  is  shortly  this  : 
That,  in  conflict  with  France,  Tireat  Hrilain,  then  owning  the  colonies  of 
.\merica,  claimed  to  luive  acquired,  parti  j  iiy  concessii^n,  partly  by  Treaty : 
partly  byassertionofaright,  acquiesced  in,  though  losomeextentdisputed, 
certain  exclusive  rights  of  tisiiery. 

Senator  Morgan.  —  Ihil  I  hey  wore  a  hundred  miles  away  fromlhccoasl. 

Sir  Charles  Russell.  —  1  do  not  care  wliere  they  were,  witii  great  de- 
ference; it  is  entirely  immaterial  to  the  point  I  am  upon.  Then  came 
the  American  rebellion,  and  the  independence  of  .America.  It  thereupon 
became  a  sovereign  I'owcr,  and  it  claimed  tiiat  as  il  had  borne  its  part 
when  a  colony  in  acquiring  these  rights  and  in  exercising  these  rights, 
it  was  entitled,  as  an  indejiendpnt  Power,  to  a  continuance  of  those  rights 
which  as  a  colony  it  had  previously  enjoyed.  The  contention  on  the 
part  of  (ii'cat  Ifrilain  was  that  it  had  lost  its  rights  by  wiiat  it  was  pleased 
to  call  its  act  of  rebellion,  and  that  it  had  no  right  to  share  in  those  rights 
alall;  and  that  matter  was  ultimately  arranged  by  Treaties,  only  one  of 
which  you  have  referred  to.  bu'  which  1  will  have  lo  discuss  at  a  later 
stage. 

Senator  Morgan.  —  The  (jueslion  in  my  mind  was  this,  Sir  Charles  : 
whclhcr  or  uol  Creal  Ihihiin  and  Hie  United  Stales  had  nol  in  this 
Treaty  of  peace  cslablislied  llie  proposition  that  there  was  such  a  thing 
as  ownership  in  the  lislieries  that  were  '10  to  100  miles  away  from  the 
land,  which  became  the  subject  of  division  of  properly  between  the  mo- 
ther government  and  (he  colony  when  the  independence  of  the  colony 
was  accomplished? 

Sir  Charles  Russell.  —  .Absolutely  no  assertion  of  property  in  fishes 
or  ill  any  other  animals  wlialover.  There  was,  I  agree,  an  assertion  of 
rights  of  exclusive  properly  undoubtedly,  which  is  a  very  different  matter. 
I  ilo  not  need  to  tell  the  rribiinal  that  nations  have  many  times  —  and 
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no  two  countries  porliaps  more  promiiieiilly  Hum  Spain  and  Great  Britain 
—  claimed  exclusive  control  oflarj^e  stretches  of  the  sea;  but  they  have 
never,  so  far  as  1  know,  claimed  the  properly  in  free  swimming  animals  in 
that  urea,  or  tliat  liiey  were  the  property  of  eitiier  riovernmenl,  or  of  any 
individual  subjects  of  IhatOovornment. 

However,  that  is  going  rather  far  afield.  But  I  am  upon  a  question 
which  I  desire  to  try  lo  follow  with  some  closeness  of  reasoning.  I  am  now 
dealing  with  the  exaggerated  importance  given  lo  this  question;  and 
I  assume,  as  the  President  said,  that  lliis  question  of  the  fur-seals  may 
have  been  one  amongst  many  others  considered  in  the  United  States,  but 
as  far  as  I  see  not  pre-eminently  in  the  minds  of  the  United  States'advisers, 
upon  the  a(;quisition  of  Alaska.  Their  main  motives  undoubtedly  were 
the  motives  wliichare  set  out  in  lliat  Hcporlof  1868,  that  it  was  opening 
a  large  Held  for  new  enterprise,  an  extent  of  commerce  and  new  pursuits 
to  a  rapidly  extending  and  growing  population.  But  wiiat  followed  the 
acquisition,  what  immediately  followed  and  what  my  learned  friends  have 
themselves  dwelt  on  as  immediately  following  the  acquisition  of  Alaska, 
shows  how  little  conscious  tliey  were  of  tiie  value,  as  they  now  conceive 
it  to  be,  of  these  islands.  Wliat  iiappened?  In  the  year  following  the 
acquisition,  2i2,000  seals  were  killed  upon  the  islands,  and  that  not  by 
the  re|)resentalives  of  the  United  Stales  or  by  persons  authorized  by 
them.  In  Hie  following  year,  18(19,  150  OftO.  In  the  following  year, 
1870,  87  000  :  making  a  total  in  three  years  of  close  upon  live  liundred 
thousand. 

MrForster.     1870  was  under  the  lease. 

Sir  Charles  Russell.  1870  was  under  the  lease;  perhaps  so.  These 
are  ligures  with  which  1  have  no  doubt  Mr.  Forsler  is  familiar.  They 
are  taken  from  the  published  autiientie  accounts  of  the  United  Slates, 
the  Tentii  Census  Hcporl,  and  certain  executive  documents  which  are 
referred  lo. 

Mr  Foster.  —  We  have  disputed  those  ligures  in  our  case. 

Sir  Charles  Russell.  —  Well,  I  do  not  know  what  you  have  not  disput- 
ed; but  since  it  is  put  in  liial  way,  I  iiad  better  give  the  reference. 

The  President.^ —  The  general  purport  is  admitted,  I  believe. 

Mr  Foster.  —  1  would  not  have  interrupted  except  that  Sir  Charles 
referred  to  my  knowledge  of  Hie  ligures. 

The  President.  —  Bui,  fleneral  Foster,  I  believe  tiiat  the  general 
pur{)ort  is  admitted,  that  in  those  two  years  there  was  a  great  destruction 
of  the  fur-seals. 

Mr  Foster.  — There  was  a  great  destruction  in  1868,  and  a  lesser 
destruction  in  1869. 

Sir  Charles  Russell.  —  I  have  read  liie  ligures,  242,000  in  1868; 
150,000  in  1869.  Tlie  ligures  for  the  lirsl  year  are  taken  from  the  Tenth 
Census  Heporlof  the  United  Slates,  page  10.  The  figures  for  the  second 
year  are  taken  from  Kxeciilive  Dociimenl  No.  32,  page  37,  of  the  list 
Congress.     There  need  be  no  couinienl  about  these  figures. 
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Hut  lliere  is  aiiolhor  consideralion.  Who  knows  what  part  in  the 
future,  as  a  matter  ol'  rchitive  importance,  this  seal  fishery  may  have  in 
thee  conomy  of  liie  world,  even  from  the  point  of  view  of  the  interest  of 
the  United  Stales  ?  We  know  that  liie  United  States  iiave,  all  along  liiis 
Ahiskan  lerrilory,  ftrcal  salmon  rivers,  witii  nascent  industries,  which 
will  only  reach  tlioir  full  Icvelopmenl  wiicn  the  growing  population  of 
the  United  Slates  overflows  to  these  lo  a  large  extent  still  uninhabited 
regions. 

\N'lio  is  lo  say  that  Iliis  fashion  of  the  day  which  may,  change  to-morrow, 
may  not  entirely  disappear  :  just  as  tiie  fashion  of  the  beaver  disappeared 
when  it  was  found  Ihat  the  ingenuity  of  man,  by  the  invention  of  the  silk 
hat,  liad  supplied  an  article  that  was  quite  preferable  to  the  "  beaver  "? 
Wlio  knows  tliat,  compared  with  the  permanent  interest  of  the  world  in 
the  great  food  supplies  so  mucii  more  largely  in  recent  than  in  former 
years  derived  from  the  plenlilul  bounty  of  nature  in  tlie  bosom  of  the 
seas,  this  ocean  seal  irulustry  may  not  in  a  very  short  lime  indeed  sink 
into  a  position  of  insigniliance;  and  signs  are  not  wanting  that  the  citi- 
y.ens  of  llie  Uniled  States  lliemselvcs  regard  it  in  that  light.  I  should 
like  lo  refer  in  liiis  conneclion  lo  only  one  manifestation  of  that  opinion. 
I  refer  lo  tiie  tleport  of  the  Hoard  of  Trade  of  I'ort  Townsend,  a  port  of 
Washington  Territory,  wliich  you  know,  is  immediately  south  of  Bri- 
tish ('.olunii)ia,  and  al)ulling  upon  I'uget  Sound.  I  am  referring  to 
page  71  of  tiie  second  part  of  Volume  III  of  the  Appendix  lo  the  British 
Case. 

Wc'ilo  nol  ljulii'vo|llial  Ilic  lease  of  I  lie  "  Pribilof  Islands  and  adjacent  WiiU'is  "ever 
was  meant  or  iulended  lo  mean  llio  whole  walors  olBehrinjr  Sea;  bat  thai  Hie  limit 
of  oni'  niaiiiie  league  Iroiii  the  shore  is  the  recoj;nized  liniil,  outside  id' which  llio 
waters  are  known  lollie  eivilixed  world  as  the  lii};h  seas,  whore  our  cilizons  slioiil,d 
he  encouraged  lo  pursue  llieir  avocations  of  lishiiif.'  and  hunting.  It  is  shown  by 
tin;  reports  of  (iovernnienl  oflicials  iii  (he  puhliealioii  of  tlie  Tenth  Census  that  the 
(leslriicliiin  nf  lish  life  hy  seals,  sea  lions,  and  other  animals  whose  sole  food  is  lish, 
is  very  largely  in  excess  of  Hie  amount  of  lish  taken  hy  the  whole  of  the  lisheries  of 
the  United  States ;  and  tn  protect  these  raveiKius  aninials  is  to  cause  the  deslruelion 
of  enonnous  iiiianlities  of  nutritious  food,  which  should  be  utilized  as  a  means  of 
supporting  the  lives  of  Ihe  millions  of  people  in  these  United  States. 

The  Chamber  of  Commerce  consider  that  the  order  of  Hie  (lovernninnt  by  act  of 
Congress  closing  Hehring  S(!a  is  an  act,  not  for  Hie  benelil  of  the  people  to  secure 
them  II  cheap  article  (if  fond,  hut  is  fur  the  sole  benelil  id'  a  simple  monopoly,  (o 
enable  them  to  supply  articles  (if  luxury  for  tin.'  I'asbionablu  clothing  of  the  rich. 
We  helive  this  act  of  i;(Piigress  to  be  a  species  (if  (lass  legislation  for  the  benelil  of 
Ihe  wealHiy  few,  and  as  such  is  opposed  to  tli(>  princiides  of  sound  policy;  and  we 
protest  against  its  further  eoiilinuance. 

These  views  may  be  right  or  wrong. 

Mr  Phelps.  —  Wind  city  is  that? 

Sir  Charles  Russell.  —  Port  Townsend  in  \\ashington  Territory. 

Mr  Phelps.  —  I  did  nol  know  there  was  such  a  place. 

Tiie  Tribunal  here  adjourned  for  a  short  time. 

The  President.  —  Sir  Cliarles,  we  are  ready  to  hear  you  now. 

Sir  Charles  Russell.  —  Mr  President,  lo  prevent  a  possible  miscon- 
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ceptioii,  [  wish  to  refer  lo  llie  Hcport  of  the  Comniillee  of  18(58,  wliicli  lias 
already  been  menlioiKMl.  It  refers  lo  the  refusal  of  Hie  Hiissian  (ioverii- 
menl  [o  renew  the  lease  to  Hie  Hussian  American  Company.  The  possible 
misconception  I  wisli  to  guard  against  is  Hie  supposition  iiiat  because 
the  word  "  American  "  is  used  it  was  in  any  sense  an  American  (-oin- 
pany.  11  was  not  —  it  was  tlie  representative  of  tiie  original  Hussian 
Company. 

Mr  Justice  Harlan.  —  Of  tlie  Hussian  Company  under  its  first  name? 

Sir  Charles  Russell.  —  .Vcling  under  successive  Hussian  Cliarters,  but 
not  in  any  sense  an  .\merican  Company  or  owned  by  .Vmerican  citi/.ciis. 
1  Ihougiil  it  possible  the  President  might  have  had  a  dilVercnl  idea  in 
his  mind. 

The  President.  —  I  thouglil  in  fact  that  .Vmericans  had  got  into 
tiie  Company. 

Sir  Charles  Russell.  —  No  sir  tliey  had  not.  One  other  word. —  I  pay 
the  greatest  deference,  1  need  not  say,  lo  w  hat  any  member  of  the  Tribunal 
calls  my  attention  to,  and  in  reference  to  the  observation  of  Senator  Mor- 
gan lliat  Hie  United  States  supposed  that  it  was  buying  Uie  lislicrics  or  the 
lisiies  in  the  Heliring  Sea  (as  to  wliicii  I  used  perhaps  forcible  language 
in  suggesting  it  was  impossible  lo  suppose  a  gentleman  of  Mr  Sumners* 
knowlelgc  and  slatesmansliip  could  liave  enlcrlained  any  such  idea),  I 
would  refer  Senator  .Morgan  lo  page  Ho  of  the  report  of  the  same  spcecli 
lo  which  I  previously  adverted — (it  is  in  volume  I  of  Hie  Appendix  lo 
the  Case  of  the  Itrilish  Government)  —  in  which  he  points  out,  quite  accu- 
rately, what  arc  Hie  advantages  which  the  owners  of  territory  enjoy  in 
relalion  lo  lislieries.     It  is  iu  lliis  language  . 


As  nil  sra  is  now  mnre  ridtisiiiii,  all  llinso  —  (llial  is  to  say  llio  flsIiRrics  lo 
wliicli  lio  is  ndvcrlin^') —  may  In;  |iiirsiicd  by  a  ship  uiulcr  any  llaf;',  oxcciil  diroitly 
on  llio  coast  aiul  within  its  lorriloiia!  liniil.  And  yi't  it  suonis  as  it'  the  possession 
of  this  coast  us  a  conniKM-cial  base  iniist  nt'cossai'ily  jjivc;  \o  its  pooijlc;  peculiar  ad- 
vaiitanc's  in  Ibis  pursuit.  What  is  now  done  under  dilliculties  will  bo  done  then 
wiih  I'acililios,  such  at  least  as  ncifihbonrbood  supidied  lo  Ihc  natives  even  with 
their  small  craft  ? 


Thiit  is  to  say,  Hie  natives  even  wiHi  Hieir  small  cralt  and  with  their 
imperfect  appliances,  by  reason  of  their  residence  on  Hie  coast,  had 
peculiar  .■idvanlages  in  tiicso  lislieries, allhougii  as  a  mailer  of  law  and  of 
right  tlioy  were  open  lo  all  Hie  work!.  So  he  says  the  possession  of 
Alaska  will  give  special  advantages  to  them  in  that  regard. 

It  is  r'.glil  to  point  out  that  he  uses  this  language  iu  reference  to  lislie- 
ries iii  a  more  limited  sense  (ban  the  sense  in  which  it  has  been  used 
here.  .My  learned  friends  have  spoken  of  the  Alaska  seal  lisliery  ;  their 
Statutes  have  treated  the  fur-seal  industry  as  a  fur-seal  lishcry,  and  so 
forth.  .Mr  Sumner  was  here  particularly  referring  lo  fishery  in  a  more 
limited  sense  ;  he  was  referring  more  particularly  and  pointedly  to  fish  of 
various  kinds  which  he  nu  nlions,  but  be  also  mentions,  among  others, 
whales ;  and  there  is  no  reasoning  in  that  paragraph  which  would  not 
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equally  apply  to  any  free  swimmin};  animal  which  you  can  find  in  the 
sea. 

Senator  Morgan.  —  I  should  he  very  much  surprised  to  find  that 
Mr  Sumner  had  heen  digrcssiu};;  li'om  the  doctrine  established  at  the 
lime  we  obtained  our  independence,  and  traversing  the  idea  that  there 
was  progress  in  international  law . 

Sir  Charles  Russell.  —  1  am  still  endeavouring  to  get  the  Tribunal  to 
I'cali/.e  something  like  a  just  view  of  Hie  proportions  of  this  case,  and  to 
discoiiiil  the  exaggerations  wiiicli  I  suggest  have  been  put  forward  on  the 
part  of  the  United  States.  Nosv  I  have  to  call  attention  to  Ibe  fact  that 
when  1  meiilioiied  the  jjossihle  case  of  it  being  found  that  Ibis  industry  of 
fur-sealiiig,  if  encouraged  and  the  species  largely  multiplied,  might  be 
found  lo  conflict  with  more  important  general  interests,  I  was  not  drawing 
upon  my  imagination,  because  we  have  actual  experience  in  the  legislation 
of  iilher  counlries,  that  it|has  been  found  necessary  to  oiler  rewards  for 
the  exIiiK'lion  of  animals  of  the  same  class.  I  would  refer  lo  tiie  illustra- 
tions which  are  given,  which  the  Tribunal  will  find  in  Vol,  1  of  the  Appen- 
dix to  the  (lounler  Case  of  Great  Britain,  page  177.  The  Tribunal,  of 
course,  will  bo  |)r('|)ared  for  the  statement  from  me  that  we  do  not  shrink 
from  Hie  legitimate  consequences  of  Hie  propositions  that  we  are  ad- 
vancing. 

We  say,  lirstof  all,  that  even  if  the  result  (apart  from  any  question 
of  regulations  which  I  am  not  now  dealing  with  at  all),  of  the  un- 
checked exercise  of  what  we  claim  to  be  our  right  of  |)elagic  sealing 
were  to  be  the  extinction  of  the  fur-seal,  that  would  be  no  reason  for 
prohibiting  the  exercise  of  our  rigid,  if  the  right  exist.  It  may  be  Hies 
foundation  of  a  consideration  or  argument  why  Hie  right  does  not 
exist;  but  if  the  right  exists,  and  if  the  consequences  of  its  exercise  be  the 
extermination  of  Hio  fur-seal,  we  do  not  shrink  from  those  conseqiicnces. 

But  the  point  I  am  now  upon,  as,  of  course,  you  will  see,  is  some- 
what difl'erent.  I  am  pointing  out  what  oilier  countries  „es,r,K,iou„fii,esoai 
have  found  it  necessary  to  do  in  this  regard,  and  you  '"">''i""w>o- 
will  find  the  legislation  in  relaUon  to  the  Bailie  fisheries,  at  page  177  of 
volume  I  of  Hie  Ajipeiidix  of  Hie  Britisli  Counter  Case.  »Now  I  ought  to 
tell  the  Court  that  Hiis  is  legislation  relating,  not  lo  the  fur-seal,  bul  to  the 
hair-seal,  Itmakesno  difTerence  in  the  argument, as  Hie  Tribunalwill  at 
once  see.  The  hair-seal  is  an  animal  pursued  for  the  sake  of  its  skin. 
Its  skin  is  an  article  of  commerce.  It  may  not  be  so  imporlanl  —  I  am 
not  able  to  judge  of  it  relatively  —  as  the  fur-seal,  but  it  is  an  article  of 
commerce  for  two  reasons  :  first  for  the  sake  of  its  pelage,  and  next 
for  the  sake  of  the  oil  which  can  be  extracted  from  its  body;  and  not- 
withstanding an  industry  largely  pursued,  this  is  Hie  legislation  : 

The  constantly  incrnasiiig  nuiiibcr  of  seals  on  our  Baltic  Coasts  li.is  lu'ronif  so 
serious  a  danger  to  our  coast  lislierics  lliat  it  appears  high  limn  to  (iiul  ways  and 
means  lo  keep  these  injurious  aiiiiiials  .iway  from  our  shores. 

Ton  or  liftcen  years  ago,  when  ,our  lishennon  still  underrated  Iheir  deslruc- 
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tiveness,  and  at  best  were  aiiiusfd  lo  soo  (inDoriliniii,  it  was  hardly  thought  possible 
that  llipso  animals  would  one  day  ondan}.'!'!'  Ilio  lislicrics  on  liiu  coast  of  Slnswick 
Holstcin,  wliern  tlioy  fornioriy  appoanul  otdy  in  small  numbers,  and  at  places  where 
there  was  not  much  chance  of  their  injuring  the  lishcries. 

It  is  not  easy  to  answer  the  (lueslion  as  to  how  the  evil  can  best  be  remedied, 
for  even  the  use  of  poisoned  (Ish  as  bait  (apartfrom  the  danger  connected  with  this 
method)  would  not  be  of  any  use,  becaus(!  (he  seals  are  very  choice  in  the  selection 
of  their  food,  and  would  only  I.  kc  to  the  dead  bait  if  there  was  absolutely  no 
chance  to  get  fresh  (isli,  a  cast>  .vhich  will  hardly  ever  occur  in  the  open  sea.  It 
might  be  recommended  to  make  an  oxpi^riment  with  bow-nets  made  of  galvanized 
iron  wire,  painted-brown,  like  the  color  of  the  bow  nids  usually  em|>loyed.  The 
shape  of  these  bow-nets  should  be  that  of  the  common  bow-nets  used  for  catching 
cod,  but  the  entrances  lo  the  dillercnl  chambers  should  bo  so  arranged  as  to  make 
it  easy  fur  the  seals  to  slip  in. 

And  Ihereupon  llicrc  i.s  a  siiggeslion  by  Mr  Iliiickclmnim  as  to  wliat 
ouglit  to  be  done. 

Mr  Justice  Harlan.  —  Itofore  yon  leave  llial.  Sir  Cliarles,  I  slionld  like 
loask.do  yon  know  wiicllier  tiiat  report  wassiippiemenled  by  legislation  ? 

Sir  Charles  Russell.  — Tlint  I  do  not  know.  We  find  lliat  lliero  is 
legislation  in  llic  case  of  Denmark.  1  am  not  sure  abont  tiie  otiier  case, 
bnl  I  will  cnqnire  as  lo  Ibat. 

Senator  Morgan.  —  Is  any  of  Ibal  legislalion  in  force  now  ? 

Sir  Charles  Russell.  . —  1  have  jnsl  said  Ibat  1  am  not  sure  wbctber  it 
was  followed  by  legislation. 

Tbcn  as  regards  Iceland  this  is  tlic  nole  : 

Th(!  atlenlinu  of  the  Legislative  Assembly  was  not  specially  directed  to  Ibis 
matter  of  protecting  the  llshoiies,  norwere  lawsenacted  on  Ibis  subject  before  188!) ; 
and  the  present  laws  are  in  many  instances  primitive,  imperfect,  and  inconvenient, 
according  lo  tin.'  conditions  of  the  country.  One  of  the  worst  fealures  is  Ihal  in 
regard  to  seals,  which  are  so  injurious  (o  the  salmon  lisiieries.  This  is  contained 
in  secti<iii  I  of  llie  following  slatule.  The  defective  point  about  this  bit  of  legisla- 
tion is  that  in  all  salmon  rivers  (with  one  exceplion)and  their  months,  where  there 
are  seals  there  .'ue  also  seal  catching  places,  so  that  the  law  is  of  little  or  no  bene- 
fit to  the  salmon,  as  it  is  forbidden  to  disturb  the  s"als  in  the  places  where  they 
are  at  all  easily  accessible. 

Section  4  referred  (o  is  as  follows  : 

Secliiin  i  :  In  livers  and  their  mouths  where  there  are  salmon,  it  is  allowed  to 
shoot  or  frighten  seals,  with  the  restriction  thai  the  inviolability  of  breeding  ami 
seal  catching  places,  which  are  thus  especially  proclaimed,  must  not  bo  infringed 
upon,  except  with  the  jienalty  of  full  damages,  according  to  the  estimate  of  good 
men  nominated  by  Ihe  judgi^  and  sworn  in  (lourl. 

Then  as  to  iJenmark  Ibere  is  lliis  : 

Owing  to  rewards  now  granted  by  the  FishingSocictyofDemnark,  amounting  to 
3  kroners  for  each  scid  killed,  according  to  the  Copenhagen  correspondent  of  our 
contemporary,  "  Industries  "  the  exiermination  of  seals  is  now  being  energetically 
pursu(Ml  in  Danish  waters.  II  a|i[iears  thai  in  (hose  localities  where  Ihe  fishery 
indusliy  liiis  been  pursued  with  least  success  Hie  seals  most  abound.  A  s(>al  is 
seldom  seen  in  the  niiighborhood  of  .Middlefarl,  in  the  Mllle  licit,  as  (he  fishermen 
in  that  neighliood  are  very  active  in  fishing  and  seal  hunting. 

All  cniilrnire,  on  the  small  island  of  Hosselo,  north  of  Zealand,  one  man  sent  in 
the  heads  of  no  less  (ban  120  seals,  while  anolher  man  sen(  in  -40  within  the  last 
ten  months.     During  this  period  810  seals  have  been  killed. 
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And,  (iimily,  lliere  is  a  cilalion  on  llie  same  page,  taken  from  a  IJniled 
Stales  paper  of  February  of  1892. 

The  bay  llsiiinj;  in  Kssox  Coiinly,  Mnssachnsclls,  has  bom  so  scrionsly  injured 
by  Iho  allcffcd  dcprodalions  of  seals  thai  Ihe  anthoritios  olferpd  a  lionuty  of  1  dollar 
each  for  killing;  Ilium.  Dnrin}:  ISIM  Ihe  lishi'i'inen  killed  forly-l'our  on  Ihc  coast, 
and  in  Ihe  rivers  of  tlio  eonnly. 

I  do  not  find  liiere  was  any  differenee  made  between  males  and 
females ;  or  lliat  lh((  la*vs  of  Nature,  so  strictly  insisted  upon  by  my  f  'end 
Mr  ("arler,  were  regarded  as  standing  in  tlie  way  of  wliat  was  a  necessary 
attempt  lo  protect  a  very  valuable  industry.  1  leave  this  subject  with 
only  one  concluding  suggestion.  .Vll  the  members  of  Uie  Tribunal  may 
not  be  aware  —  many  of  them  I  know  are  aware  —  liial  along  the  coast 
of  Washington  in  United  States  territory,  and  along  the  coast  of  British 
(lolumbia,  (and  I  think  growing  industries  of  liie  same  kind  are  springing 
up  farther  north),  arc  lo  be  found  great  salmon  lisberies,  and  great  can- 
ning industries  canied  on  in  connection  with  these  industries.  I  have 
myself  seen  them  on  the  Wilhuimelte  ilivcr:  liiey  are  on  the  Columbia 
Hiver  :  they  are  on  the  iradis  lliver  —  liiey  are  on  several  oilier  rivers 
along  that  coast.  Now  can  it  be  doubled  —  is  it  possible  even  to  suggest 
it? —  liial  if  it  were  found  Ihal  those  seals  were,  in  a  serious  degree,  inter- 
fering with  these  canning  industries,  either  upon  Ihe  Hrilish  (lolumbiau 
Coast  or  upon  the  Alaskan  Coast,  that  il  woulil  not  be  perfectly  within 
the  riglit  of  those  who  were  inleresteil,  by  all  legitimate  means,  by  all 
means  in  their  power,  short  of  means  which  would  do  injury  lo  Ihe  rights 
of  some  one  else  or  cause  unnecessary  or  malicious  injury  to  any  one 
else,  lo  do  what  they  pleased  to  exterminate  tiiese  animals  which  were 
preying  U|)on  and  injuring  what  they  regarded  as  an  important  and 
valuable  industry.' 

Senator  Morgan.  —  Do  you  recollect  whether  Canada  passed  any  Sla- 
tul(!s  oll'ering  a  I'eward  for  killing  s(>als,  or  whether  Uiey  are  in  operation? 

Sir  Charles  Russell.  —  1  will  enquire ;  1  am  not  aware|of  any.  I  rather 
think  there  are  some  Regulations  in  liial  sense  — •  (whether  they  amount 
lo  Stalules  or  not,  1  will  not  say)  —  relating  lo  the  lisiieries  on  the  east 
coast;  but  1  will  enquire  and  endeavour  lo  sujiply  tiie  necessary  answer. 

Now  I  pass  from  that  lopic,  in  the  consideration  of  which  I  iiavo 
endeavoured  lo  gel  the  mind  of  this  Tribunal  in  a  tilling  frame  to 
consider  according  to  its  intrinsic  merits  and  just  proportion  what  tiiis 
question  of  pelagic  sealing  really  is.  There  are  some  other  preUminary 
matters  which  I  must  also  refer  lo.  The  Case,  the  Counter  Case,  the  Ar- 
gument, printed  and  oral,  of  the  learned  Counsel  of  the  United  States 
have  been  full  of  denunciations  of  pelagic  sealing.  It  has  not  only 
been  denounced  as  inhuman,  but  each  act  of  the  pelagic 
sealer  has  been  denounced  as  a  crime  and  a  great  moral  i..iuK'ii,.si-aiiimtakou 
wrong  —  a  little  worse  than  munhip,  and  almost  as  bad 
as  piracy.     Now  I  wish  to  examine  this  for  a  moment  or  two,  and  .see. 
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wlietlicr  llicrc  is  nol  pervading  this  style  of  ar};iiinent  the  same  kind  of 
exaggenilioii  wliicli  was  addressed  to  llie  subjecl  of  llie  industry  itself. 

We  start  with  this  initial  fart,  tlial  tlie  |)in'siiil  of  llie  fur-seal  by  means 
of  pelagic  scaling  is  llie  oldest  pursuit  of  llie  fur-seal  liislorically  known. 
VVo  start  with  that  fact.  It  is  a  pursuit  which  goes  hack,  (to  use  my 
friend,  Mr  Carter's  expression)  to  prehistoric  times.  It  is  a  pursuit  fol- 
lowed by  the  aboriginal  iiiliabilanls  along  the  coasts  in  question.  Hut 
there  is  also  something  more  lo  he  said  for  it.  My  friend  Mr  Coudert 
was  sympathetic,  as  he  always  is,  in  his  denunciation  of  the  evil  caused 
by  the  destructive  agencies  of  man  as  regards  seal  rookeries  in  olher 
parts  of  the  world.  How  stand  the  facts?  Is  pelagic  sealing,  whatever 
its  faults,  accountable  for  that?  No.  In  every  one  of  the  cases  which 
have  been  leferred  lo,  Ihe  cause  of  the  extermination  of  the  fur-seal 
species  was  the  indiscriminale  slaiiglilcr  iijiiin  land.  I  am  no'  sugges- 
ting for  a  moment  that  there  is  not  a  dillerence  between  the  system  pur- 
sued by  the  United  States  and  their  lessees  on  Ihe  Islands  a::d  that  pur- 
sued in  the  indiscriminate  slaughter  on  the  other  rookeries  in  the  worhl. 
But  the  fact  remains  that  it  has  been  slaughter  uixni  land,  and  in  no 
case  slaughter  al  scu,  that  has  brought  about  the  extermination  of  the 
seal  species  in  any  of  its  accustomed  rookeries. 

Further  :  it  is  true  to  say  that  discrimination  cannot  be  pursued  in 
relation  to  pelagic  sealing  —  at  least /«va7/c«////  cannot  be  pursued.  I 
presume  it  would  be  possible  to  distinguish  a  full-grown  male  seal  from 
a  young  seal,  but  I  take  it  to  be  common  ground  between  us  that,  taking 
the  sizes  of  seals  two  and  three  years  of  age,  it  would  not  be  practically 
possible  to  distinguish  between  a  female  and  a  male  in  the  water.  That 
is  an  advantage,  /wv*  taiiti),  in  favor  of  land  killing.  But  are  there  no  dis- 
advantages in  land  killing? 

I  have  becM  unable  to  repress  a  smile  when  reading  the  beautifully 
descriptive,  but  most  imaginative  accounts,  which  are  given  in  the  lile- 
rature  of  the  United  States,  as  to  the  merits  and  blessings  of  killing  on 
land.  In  one  passage  the  writer  has  gone  to  Ihe  length  of  suggesting 
that  the  seal  herd,  grateful  for  the  protection  of  the  United  States,  repo- 
sing with  conlidence  in  liie  humanity  of  man,  had  entered  into  a  treaty 
with  the  United  States  —  the  word  «  pact  >i  I  think  was  used  —  that  they 
would  oiler  up  a  certain  proportion  of  their  skins  yearly  as  a  grateful  tri- 
bute, in  recognition  of  the  protection  that  they  derive  I'rom  the  b(mericent 
rule  of  the  Agents  and  Lessees  of  the  United  States. 

Now,  from  these  imaginative  pictures  highly  creditable  to  the  hu- 
man sympathies,  and  lo  the  imaginations  also  of  those  who  composed 
them,  I  would  like  to  turn  in  prosaic  fashior.  lo  Ihe  actual  facts?  What 
are  the  actual  facts?  I  am  not  now  dealing  al  all,  the  Tribunal  will 
understand,  with  any  considerations  which  go  lo  build  up,  in  the  esti- 
mation of  the  United  Stales,  their  claim  to  pro|)erty.  I  am  simply  consi- 
dering whether  there  are  not  certain  matters  which  ought  to  be  borne 
in  mind  by  this  Tribunal  in  order  that  it  may  be  able  to  consider  this 
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question  of  pelagic  sealing  willioul  having  its  reason  distorted  by  passion 
orprpjiidice  :  whellicrlhere  are  not  other  facts  which  ought  lobe  presented 
lo  il.  in  order  to  niiligale  Ihe  laic  of  supposed  horrors  attendant  upon 
the  practice  of  pelagic  sealing  :  horrors  from  which  as  they  contend  (but 
contend  iinlruh  as  we  submit;  killing  on  land  is  free.  Now  for  this  pur- 
pose I  mav  refer  Ihe  Tribun.d  at  once  lo  chapter  It  of  the 

>  -  '  ^  Truo  nutiiri)  of  maiia- 

(".ounler-('asc  of  the  Hritish  (iovernmenl.     It  begins  on     pnum  .-in.i  killing 

OH  Iho  UUuda, 

page  2()0.  its  subject  is  :  •'  Management  of  Ihe  I'rd)dof 
Islands  by  Itussia  and  the  United  Stales  ".  0>>  p'if;o  •}!}[  ti.ero  •=  n  ge- 
neral stalemeni,  which  I  will  not  Irouble  lo  read,  of  Ihe  method  of  driving 
whicii  is  there  practised,  as  Ihe  most  injurious  feature  of  the  system  prac- 
tised on  liie  Pribilof  Islands,  and  it  then  proceeds  lo  point  out  —  ciling 
auliiorities  upon  Ihe  subject  —  its  unnatural  and  destructive  cha- 
racter. 

Hut  I  turn  from  those  general  arguments  and  general  statements  to 
page  202,  where  citations,  very  a  propo.s,  are  taken  from  the  reports  of 
Mr  Elliott  beginning  as  far  back  as  1872,  that  is  to  say  five  years  after 
the  ac(iuisitioii  of  .Vlaskan  territory  from  l{ussia.     He  says  : 

A  ilrovc  (if  seals  du  luud  or  llriii  grassy  jriouiiil.  in  cool  iind  moist  woiitlior,  may 
be  driven  willi  sat'ely  al  liio  ralo  ol'  liali'-a-iiiile  an  hour;  tliey  ran  bo  lilted  along 
Willi  the  I'xpenditiiii'  of  ,i  fiicat  many  lives,  liowever,  at  the  speed  of  I  mile  or 
I  1  i  miles  [ler  honr;  bnl  this  is  seldom  done. 

l''urlher  on  he  speaks  of  the  disposition  of  the  old  seals  to  fight  rather 
than  endure  the  panting  lorlure  of  travel. 

and  on  the  next  page  he  writes  : 

The  progression  of  the  wlude  caravan  is  a  succession  of  starts,  spasmodic  and 
irregular,  made  every  few  minutes,  the  seals  pausinif  lo  catch  their  breath,  and 
make,  as  it  were,  a  idaiulive  snivey  ;nid  mute  protest.  Kvery  now  and  then  a  seal 
will  gel  weak  in  the  lumbar  icgion,  then  drag  its  posteriors  along  fi)r  a  short  dis- 
tance, finally  drop  breathless  and  exhausted,  i|uivoring  and  p;mling,  not  to  revive 
for  hours  — days,  perhaps  —  and  otter  never.  Huring  the  driesi  driving  days,  when 
the  temperature  does  not  combine  with  wet  fog  lo  keep  the  jiath  moist  and  cool, 
•luite  a  large  number  of  the  weakest  animals  in  Ihe  droves  will  be  thus  laid  out  and 
left  on  the  track. 

This  prostration  from  exertion  will  always  happen  no  matter  how  carefully  they 
are  driven;  and  in  Ihe  longer  drives,  snch  as  •!  12,  and  .'i  miles  from  Zaiiadnieon  the 
west,  or  Polavina  on  the  north,  to  Ihe  village  al  SI.  Paul,  as  much  as  3  or 
•I  per  cent,  of  IIk;  whole  drive  will  he  thus  dropped  on  the  road;  hence  1  feel 
salislied,  from  my  observation,  and  close  atti'ntion  to  this  feature,  that  a  consider- 
able number  of  those  that  are  thus  rejected  from  the  drove,  and  are  able  to  rally 
and  return  to  the  water,  die  subsequently  from  internal  injuries  sustained  on  the 
trip,  superinduced  by  this  over-exertion. 

Then  a  citation  is  made  from  Lieutenant  Maynard  of  the  United  Stales 
service.  This  is  in  1874,  that  is  to  say  eight  years  after  the  acquisilion 
of  the  islands  : 

There  has  been  a  waste  in  taking  the  skins,  due  partly  to  Ihc  inexperience  of  the 
Company's  Agent,  and  partly  to  accidenl  and  the  carelessness  of  tln^  natives.     In 

OS 


—   7',H   — 

iiiiikiii^'  llii>  ili'ivi',  |iai'liriilarly  if  llicv  iii'i>  Imii.'  on,  iiiiil  llic  sun  lia|i|ii'ns  In  pini'i' 
tlii'ciii^'li  till'  I'li^',  siiiiii'  III'  Mil'  sf»U  i)friinir  I'xhanHlcil  uiiil  <lii'  nl  siirli  a  ilKlanci' 
Irmn  llir  sall-lionx'-i  lliat  llirii'  skins  raniml  well  \>i'  carrii'd  In  llicni  liy  liaii<l,  anil 
ail',  Ihi'i'i'l'iirr,  It'll  ii|)i>ii  Ihr  hmllns. 

Aiitl  lln'  aiicii'iil  lliissian  clirDnicIcr,  Id  wlioin  my  fritMidft  Mr  Cuitfir 
and  Mf  (loiulcrl  iiuiri!  Iliiiii  omc  rcfurrod  willi  a|»|ii(>vid ,  —  a  cleric  or 
bishop,  I  Hill  mil  siiri;  wliicli,  —  Vciiiainiiior,  wriliiif?  willi  rclurL-iicc  lo 
IKi'J,  lliiis  siicwiii^  liial  lliis  is  not  ii  ni>\v  idea,  says  : 

Nearly  iill  llie  "lil  men  lliink  ami  assi'it  llial  llie  seals  uliieli  are  spariMl  nvery 
yuar  i.e.  IIidsc  wliiili  have  nnl  heen  killeil  I'lir  several  years  ari^  Irnly  ul'  lillle  use 
lor  hreeilin^i,  lynij.'  alimil  as  il'  they  were  oiili  iisis  or  ilisenrraiK^liiseil, 

And  r.nplaiii  Seaniinon,  also  iiI'IIk!  Iliiilcd  Slales  service,  says  : 

The  liiiiil  inoaiiin^'s  of  the  animals  when  Ihe  work  of  slan^'hleriii);  is  ^'oin^'  on 
he^f^'ars  ileserijilinn  :  in  larl,  lliey  manil'esi  viviilly  to  any  ohservinir  eyealeinlerness 
of  I'l'i'linf:  iiiil  III  he  mistaken,  I'Ai'n  Ihe  simple  hi.'arled  Meulians  say  Ihal  "  Ihe  seal 
sheds  tears". 

Those,  you  will  see,  are  early  sirieliires  upon  lliis  in(!tliod  ol' driving;. 
I  now  |)ruccud  to  shew  thai  llioy  are  methods  which  arc  conlinned,  and 
liial  Ihev  are  marked  hy  as  j;reiil  cruelly  and  ajfj^ravalion  as  I'ornierly. 

Mr  Phelps.  —  .\s  to  one  of  llie-e  '\lraels,  il  is  ri^hl  lo  say  w(!  claim 
thai  is  a  false  Iraiislalion. 

Sir  Charles  Russell.  —  Whiih  ? 

Mr  Phelps.  —  The  translation  lo  which  you  alluded,  of  the  Itussian 
author. 

Sir  Charles  Russell.  —  \\  hich  is  Ihc  one? 

Mr  Phelps.  —  Veuiaminol'. 

Sir  Richard  Webster.  —  We  will  f;et  Ihe  ori};inal  ;  sve  have  never 
heiinl  Hint  hefore. 

Mr  Phelps.  —  II  is  in  the  (lounler-Case.  We  have  cx|iose(l  il  in 
llie  (".onnlcr-Case. 

Sir  Charles  Russell.  —  I  do  not  recoiled  Ihal.  .\t  present  what  I  am 
concerned  with  is  this  :  that  this  exlracl,  I  wish  the  Trihiinal  lo  under- 
stand, IVom  Neiiiaminol'  is  taken,  and  taken  correctly,  from  the  Census 
Heport,  which  is  an  ot'tieial  document  I'nrnished  lo  the  United  Slates.  I 
understand  my  friend  .Mr  IMielps  lo  inlimale  that  in  the  way  it  appeared 
in  that  oflicial  document,  it  is  erroni'ously  translated. 

Mr  Phelps.  —  It  is  co|)icd  from  Ellioll's  translation  into  the  Heport. 
The  translation  was  madi;  hy  lllliotl. 

Sir  Charles  Russell. —  I  wasstatiiif?  it  correctly,  I  think.  Therefore 
what  I  understand  is  this  :  When  we  rely  upon  an  Official  document  of 
the  United  Stales,  my  friend  retorts  upon  us  and  says :  "  lUit  Ihe  ol'ticial 
of  the  United  Slates  has  mistranslated  some  document  which  is  referred 
lo  in  that  iteport.  "  lie  il  so.  if  il  is  so  ascertained  to  be,  let  it  be  made 
apparent. 

But  now  I  go  on  to  the  nu.vl  page,  2Gi,and  there  we  have  his  later  ex- 
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pcrinnre.     lid  siiys  in  1800  —  this  is  In  lio  roiiinl  in  liis  Hcporl  furnisluMl 
(oiiH  l)y  tiiu  I'liiliMl  Slates  : 

I  r:]\\  MT  now,  ill  llii<  ll;.'lit  of  till'  iTciiid  nl'  tjir  wiiik  nl'  sixli'nii  coiisi'i'iilivc 
vriiis  III  scaliiij.',  vciv  cji'iirly  fHii'  or  two  puiiilt  wliicli  wen-  wliolly  invisililn  In  my 
si^riil  ill  1N7'.'-7{.  I  can  iinvv  scr  wliiil  llial  (•(!'•(•!  nl'  iliiviiif.'  nvi'iliiiiil  is  ii|i(ili  liio 
|iliysj('iil  wc'II-Im'Iii^  III' n  iini'iiial  I'lir-si'al,  ami.  ii|hiii  lliat  sl^'lil,  I'l'cl  warraiili'il  in 
lakiiiK  llir  riilliiwiii'.;  v-'iixiikI- 

Would  you  lir  ^'oimI  I'niiuf;!)  In  nllow  niy  loiirncd  IVicnil,  Sir  liicliiiril 
VV(!l»sl(!r,  to  ri'iid  this  pa^ji!  I'tir  nir  in  order  to  ^iv(!  me  u  nionienl's 
|)iitise? 

The  President.  —  Cerlainly. 

Sir  Richard  Webster. 

Till!  Icasl  irllrrliiin  will  (Iriliiii'  In  mm  uIisi'IVit  llial.  wliilr  a  liir-si'al  iiKivcs 
easier  mi  land  and  lieei'  than  any  nv  all  nlliiT  seals,  yel,  a!  the  same  lime,  il  is  an 
unusual  and  labiiriiiiiseil'iiil,  even  when  il  is  vnlunlary ;  Ihei'i'lnre,  when  llinintands 
III'  yiiiiii^'  iiiah'  seals  are  suilileiily  ninused  In  Iheir  iiliiinsl  |iow'er  ol'  land  Itieniiiiiliiui 
tiver  iiiii^li,  sliiii|i  rcirks,  lulliii^r  rlinker  slimes,  deep  Inose  sand,  mossy  tiissneks, 
and  iillei' ei|ii,illy  r-eveie  im|iediiiieiila,  lliey  in  llieir  Irij^lil  exerl  Iheiiiselves  iimsl 
viiilenlly,  eiiiwil  in  innriised  swelleiiii^' heaps  niie  npnn  llie  nlher,  sii  llial  many 
are  id'leii  >miillieiril  In  ilealli ;  and,  in  I  his  iiianiier  of  nmsl  e\tiMni'dinai>  ell'nrl  In  he 

ni'^;ed  alnii^r  nver  slielihes  ol'  niilirnkeii  miles,  they  ai hli^'ed  In  iisi-  miiseles  and 

nerves  Ihal  nalure  never  inlended  liiem  In  use,  ,'md  wliieli  are  mil  IIMed  i'nr  Ilie  ailinn. 

This  prnlnn^'iid,  suddiMi  ami  unusual  ell'nrl,  iinnaliiial  and  vinletil  strain,  iiiusl 

leave  a  laslinir  mark  Mpnii  the  phvsieal  eniidilinn  olevery  seal  thus  driven,  and  llieii 

siiU'ered  tn  escape  II nin  the  cliiiihed  pods  nil    the  killilig-^'iiilinds  ;  Ihey    are    aller- 

nalely  healed  In  Ihe  point  nl' siiM'nralion,  ^'aspiii^r,  panlin;;,  allnwed   In  i I  dnwii 

al  inlei'vals,  llieii  aliniplly  slailed  up  nii  lliero.td  I'nr  a  I'resh  renewal  otlliis  healing' 
as  Ihey  liuip'.  shamble  and  (.'rei'p  aloiij.'.  When  Ihey  arrive  on  the  killiii;;- 
^noiinds,  alter  rniii'  nr  live  liniirs  nl'  lliis  disliessin^'  ell'oil  iiii  Iheir  pari,  Ihey  are  then 
suddenly  nil  lied  oir  I'nr  Ihe  last  limo  prior  to  tlio  llnul  urdealof  rlu  Idling:  I  hen  when 
driven  lip  inin  the  lasl  siiirnund  nr  "  pod  ",  if  Ihe  soals  are  spared  from  laiise  of 
hi'iii^'^  II II  III  lo  lake,  Inn  hi;:  or  Inn  li  I  lie,  hill  en,  e(c.,llie,\  ai'o  iiermilfed  lo  ^'onll  Ti'iim 
Ihe  killin^'-^rnimd  haek  lo  Ihe  se.i,  niilwardly  imliiirl,  mosl  id'lhom:  hiil  I  am 
now  salislieil  Dial  Ihey  siislaiii  in  a  vasi  inajniily  ol' eases  inlernal  injuries  ol'|,'i't'aler 
ur  less  de^fiee,  lliat  remain  tn  work  pliysiial  disahilily  nr  diialli  Ihereafler  lo 
nearly  every  seal  lliiis  released,  and  certain  deslructinn  nl'  ils  viiilily  and  emiraffe 
neeossary  I'nr  a  stalinii  nn  Ihe  ronkeiy.  even  il'  it  ran  possibly  run  Hie  fjaunllel  ol 
diiviiif.'  lliiiiUf.'lioul  every  sealint,'  seasmi  lor  live  nr  six  cniiseeulivo  years,  driven 
nver  and  nvera^ain  as  il  is  diiriii;,' each  one  orihese  sealinj;  seasons. 

Tlierelnro,  il  now  appears  plain  lo  me  that  those  yniinj.' male  liir-seals  which 
may  happen  In  survive  Ihis  lenihle  sirain  ol' seven  years  nt  diiviiif;  nverlaiid  are 
renileied  hylhisael  ol'drivinf;  wholly  wnilhlnss  lor  breedin;,'  |iiiipnsi,'S  —  Iliey  never 
pi  In  llii'  bleeding  ^'rounds  and  take  up  slalimis  lliere.  being  iillerly  demoralised  in 
spirit  and  in  body. 

Willi  Ibis  knowled).'e.  (hen,  the  lull  ed'eet  ol' "  iliiviiifr  '  becomes  ,ip[iaienl,  and 
lliat  result  nl'slnwly  but  surely  inbbiiifr  the  rnnkeries  of  a  lull  and  snslained  siip[dy 
otrrcsh  yoimj,' male  blooil,  demanded  by  .N.'iliire  impeialively,  lor  Iheir  siippoit  up 
to  Ihe  slaiidaril  nl'  lull  expaiisimi  (^smli  as  1  rei'orded  in  |S7-J-7li,  —  llial  lesull 
began,  it  now  secnis  (dear,  to  set  in  Irom  the  liogirining,  twciily  ywirs  ago,  iinih;r 
Ihe  present  system. 

Sir  Charles  Russell.  —  .Now  at,  alalersla^eand  in  a  (iifTerenlronnfclion 
I  shall  have  lo  draw  Ihe  alleiilioii  ol'llie  Trihiinui  again  to  liic  slateniont 
al  llic  bottom  of  page  2()'i  of  the  Hriiish  Connlcr-Case  as  lo  liie  certain 
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<los(riictioii  III'  ils  \inlil\  ami  coiirai^e  iu)(>t>ssary  In  Ihf  mnto  sonl  Inr  ii 
stiilioii  (III  III!'  I'diiKi'iii's,  as  oik;  caiiso  Nvliirli  lias  I'diiliiliiiliMl  laip-ly 
(willi  nllii'is  I  admit i  In  llic  ili'liciiMicy  in  iiuiiiImms. 

'riicii  oil  llio  sumc  pa^'i'  is  llic  ri'iMsiiis  .\j;i'iirs  (Mr  (ioll'i  llo|ii)i'l  for 
IH'MI.  This  lias  nolliiiig  In  do,  yui  will  iiMili'i'slaiiil,  willi  llie  ltf|i(ii-t  ol' 
.Mi'Kllioll.     This  is  lli(>  iiiili^|M'mloiil  ll(>|M)ii  of  Hit;  Trcasiiiv  A^i'iil. 

Sir  Richard  Webster. 

N(i\v,  ill  n|ii'iiiii^  Mil'  si'usdii  il  is  nisldiiiiii'V  111  si'ciiii'  all  llii'  Iwn-vi'iir  olils  and 
iijiwarils  piissilili'  lii'lnri'  llic  yrailiiiKs  lic^in  l'>  llll  ii|>  llii^  liaiiliiiK  ^'I'miiiils  anil  mix 
Willi  llii!  killalili'  si'als.  Ily  so  lining'  il  is  iiiiK'li  easier  lixlo  (lie  wiii'it,  anil  Ilie  vear- 
liiif.'s  are  iml  lurliireil  liy  liein^'  ili'iven  anil  I'eiliiven  In  llie  killing;  ^'riiiiinls. 

Ilerelnriiie  il  wa^  seliliim  thai  iniiii'  llian  l.'i  |iei  rent  iil  all  llie  seaU  ilriveii  in 
llie  latlei'  |iait  (il  June  anil  llie  llrsi  lew  ilays  nl  July  were  Inn  small  In  lie  killed  liiil 
tills  season  llie  ease  was  reversed  and  in  many  inslanees  SO  to  S.'i  per  cent  wero 
tinned  away.  The  ai'coiiipaiiyin;.'  percenla^e  examples  will  shew  llie  disposilioii 
id'  lliis  year's  drive.  The  llrsi  killing  nl'  liir-seals  liy  llio  lessees  was  on  the  (illi  of 
Jniie.  and  llie  sraieily  of  killahle  mmU  was  appaienl  In  all.  The  season  iloseil  on 
Hie  'Jlllh  nl, Inly,  and  llie  drives  in  July  shew  a  deeided  inerease  in  Ihe  pereenlaKes 
of  small  seals  liirueil  away  and  a  derrease  in  Ihe  killahles  nver  Ihe  drives  nl' June, 
deinonslralin^'  ennelnsively  llial  llieie  were  hill  lew  killahle  seals  arrivilif;,  and  thai 
Ihe  hii'^'ur  pari  nl' those  returiiiii}.'  lo  Ihe  ishiiuls  were  Ihu  pups  of  lust  year.  The 
aveia^ie  daily  killing'  I'or  the  season  was  iOll,  or  a  daily  iivcnij.'i;  id'  'M-1  ini'liidiii),' 
only  Ihe  il.iys  worked. .,  We  npeiied  llir  spasiin  hy  a  drive  rrniii  Ihe  Heel'  rnnkery 
and  liirnuil  away  .s.'l  I/-.'  per  leiil,  when  we  shniild  have  Inrned  away  ahoiil  1,'i  pi'r 
ceni  ol'  Ihe  seals  ilri\en,  and  we  rinsed  Ihe  siMsnii  h.\  turning,'  away  Sii  per  cent.,  a 
I'art  whieh  pmves  In  every  imparlial  iiiinil  thai  we  were  redri\iiij;-  Hie  yearlin;;s. 
and  ennsiderin;.'  Ihe  iiiiniher  ol  skins  ohiaineil  Ihal  il  was  iinpos>ihle  In  seenre  Ihe 
iniinher  allowed  hy  Iho  loase.lhal  wo  were  merely  Inrliirinj.'  Ihe  youn;;  seals,  injnr- 
inj.'  Ihe  I'liliire  life  and  vilalily  ol'  Ihe  hreediii};'  rnnkeiies  In  Ihe  delrimeiil  nl'  Ihe 
lessees,  nalivos,  and  Ihe  llovormneiil. 

Sir  Charles  Russell.  — ■  Then  .Mr  Lavciider,  who  was  also  an  .Vssislaiit 
Treasury  .\gcnt  of  tlio  United  Stales,  says  in  condemnalion  of  tliese  drives  : 

.Ml  Ihe  male  se.ils  driven  shniild  ho  killed,  as  it  is  my  opinion  Ihal  not  nver 
one  hair  ever  };o  hack  upon  the  ronkeries  af,'ain. 


Tlien  we  come  lo  an  iinporlaiit  paper  read  before  llic  lliolo{;iral  Society 
of  \Vasliinp;lon  by  Mr  Williaiii  Palmer  of  tlie  United  Slates  National 
Museum,  in  wliiuli  be,  writing'  in  IKDI,  Iritats  the  siiiijeet  on  tlie  same 
lines,  and  I  will  ask  my  learned  friend  to  read  that  for  me.  II  is  |)roper 
lo  say,  as  indeed  this  cxliact  shows,  that  he  lias  enlarj;ed,  in  the  earlier 
part  of  this  paper,  u|i  i:i  the  evils  which  be  conceives  lo  be  attendant  upon 
pelaj;ic  scalinj;,  and  ib';r  he  proceeds  lo  point  out  Ihal  pehifiic  sealiii};- 
is  not  liie  only  cause  -.vhicli  has  worked  lo  the  detriment  of  the  seal. 

Sir  Richard  W?;](!5i/,r.  — This  islakiMi  from  paj;es  187  and  IH8  of  the 
Hrilisb  Commissioners'  Keporl ;  but  it  will  be  found  in  part  in  the  (lounler- 
(lase  on  page  2()6. 

But  pelagic  seal  fishing  is  not  the  only  cause  of  the  derrease  of  seal-lifo  on  Iho 
Prihilofs. 

Prohahly  an  equal  cause  is  the  iinnalurul  method  of  driviny  seals  that  lias  heen 
followed  on  the  hslauds  since  the  llrst  seal  was  captured. 
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Thi«  mero  Kilint?  of  simN  a^  ('oiidiicli'il  on  llii'  Islands  is  as  iii'ar  iii'ireclidii  ns  i( 
Is  possilde  III  ^t't  it, 

I'liey  are  i|iiirMy  dis|ialrlu'd,  and  williniil  pain.  <liiii  sunn  i'er(iKni/;es,  as  in  Uie 
killing.' Ill' sliei'p,  that  in  llie  ipiirkness  and  neatness  of  the  iiiellind  lies  lis  Mieiess, 
nil  lliiiiKH  riinsidei'od. 

Ilnl  the  diiviiij.'  is  a  lidall.v  dill'eii'iil  nialli'i'.     I  ilinilil  il  any  ni in  Innk  n|>nn 

Hie  liainl'ill  evi'ilions  cil' Mils  <lense  ciiiwillnn  mass,  and  ikiI  Ijiink  llial  scmiewlieii' 
and  scime,    i\v  llieie  is  (.'leal   Icmpiii  lor  iiiipniveiiieiil.     Il    is  enndinled    imw    as    il 

al\va\s  has  I n:  nci  Ihnii^dil  nr  altenliun  is  |.dven  In  il.aml,  willi  linl  nne  excep- 

lioii.  IKi  cilher  metliijil  has  heen  sn^';.'esti'd,  iir  even  Ihnn^dil  neressaiy. 

Tlie  liir-seal  is  iilleily  nnlllleil  liy  iialnre  I'm'  an  exleiided  and  rapid  sale  .jinir- 
iiey  (III  land.  II  will  pn>;.'ress  rapiilly  I'm'  a  slinrl  dislanee,  liiil  sunn  ittiip!*  IVmii 
slieei  exhaiislimi.  lis  tlippers  are  used  as  I'eel,  llli'  liidly  is  raised  el"ai'  I'mni  Hie 
t-'inuiid,  and  the  imdinn  i^  a  jerky  hnl  I'nmparalively  rapid  Inpe.  \Vlie:i  exliansl- 
ed,  llie  animal  llnps  nver  nn  ils  siile  as  snnii  as  il  sln[>s  innvin^',  lii'in^'  .iiialili'  In 
sinml  np  ". 

The  I'liaiaeler  nl' Ihe  };i'i>iiiid  nver  whieli  Ihe  seals  are  driven  is  in  many  plaees 
nllerly  unlll  I'dr  the  pmpnse;  np  and  dnwii  llie  sleep  slnpes  id'  sand  dunes,  nver 
cinder  1 1  ills  sliidded  Willi  sharp  Incks.  snme  plaies  hein^'sn  had  Ihal  I  hey  are  avnided 
hy  llie  pi'nple  Ihi'iiiselves;  Iml  Ihe  seals  havi'  heen  driven  ovi'r  Hie  same  f;rnniid 
I'nr  many  years,  and  nn  snme  nl'  Hie  hills  dei'p  pallis  have  hern  wnrn  hy  lln'  passiii;;  nl' 
lens  nl'  Ihniisands  of  seals,  .Nn  allempis  have  heen  made  In  reiiinve  Hie  rucks  nr 
In  lessen  Ihe  diflleiillies  nl'  Hie  pa3sa}.'e  and  the  souls  are  slill  driven  poll  iiiell  ovor 
hiijii.'  incks  and  dnwn  steep  inclines,  where  many  are  eriished  and  injured  hy  Ihe 
hlirryili).' mass  cd' Ihnse  hejiind.  When  Ihe  drive  reaches  the  killiii;.' ;.Tniind  il  is 
I'niinded  lip  and  lel'l  in  eharLre  nl' a  man  nrliny  In  awail  Ihi'  killing.',  which  lie^dns  at 
7  a.  III.  .\  pud  nl'  [lerliaps  liO  seals  are  llien  I'lil  mil  id'  Ihe  drive  and  driver  In  llii) 
killers,  whn  will;  inn;;  wnndi'ii  ihihs  slun  llinse  seals  Ihal  are  nl'  pmper  size  and  enii- 
diliiin  hy  a  lilnw  or  twn  nn  ln|i  nl  heail. 

The  seals  that  arc  iml  killed  are  tlien  diiven  away  hy  tin  pans  and  a  ^(realiioise, 
and  while  in  an  excited  and  over-healed  conditinn  rush  as  I'ast  as  it  is  possible  Tor  a 
soal  In  go  into  Hie  icy  cold  waters  orHohrini,'  Sea. 

Il  will  thus  heen  seen  Ihal  these  seals  are  subjected  on  an  average  Irom  rJ  o'clock 
in  the  ninrnim;  until  10  tn  a  Inn;,' drive  over  very  rnii;.'li  grniiml,  then  tn  a  dense 
lierdin;;,  where  they  are  cniitinnally  in  ninlinn  and  crnwdin;;  each  other,  thence  tn 
an  intense  excitement  on  Ihe  killiii;:  ground,  and  linally  in  a  cniidilioii  a  liltle  better 
than  madness  rushing  into  icy  cold  water. 

Uncivilized  and  parlly  civilized  man  has  no  pily  for  dumb  lirules,  and  as  llioso 
drives  are  condncled  entirely  hy  the  nalives,  who  prefer  indnleiice  in  the  village 
In  the  discnnfnrls  of  a  drive  in  Ihe  fog  ,'iiid  rain,  il  fnllnws  Ihal  Hio  seals  are  ollen 
driven  much  faster  than  lliey  should  he,  and  ahsolulely  wilhoiil  Ihniighl  or  care. 
Itut  Ibis  is  mil  iiU.  The  seals  Ihal  are  spared  snon  haul  mil  again  near  a  rookery, 
and  pci'liaiis  the  very  next  day  are  obliged  to  repeal  the  process, and  again  through- 
out Ihe  season,  unless  in  Ihe  meaiilime  Iliey  have  crawled  out  on  a  boach  to 
die,  or  have  sunk  exhausled  to  the  bolloiii.  The  deaths  of  Ibese  seals  are  directly 
caused  as  I  shall  explain  and,  as  far  as  I  am  aware,  il  is  mentioned  now  for  the  llrsl 
time, 

Mr  Piilinor  llien  stales  lliat  lie  Iiclieves  dealli  lo  resiill  eliielly  IVoui 
llie  eonsumplion  of  liio  nalural  store  of  fat  wliile  the  uuiiiial  is  loo 
e.xliaiistcil  lo  go  in  search  of  food.     He  eonliniies  : 

!  rcniemher  looking  with  curiosity  for  the  cause  of  death  in  the  (IrsI  seal  I  found 
sliMiidod  on  the  lieacli.  Externally  Hierc  was  nothing  lo  indicate  it,  but  Hie  lirst 
stroke  of  the  knife  revealed  instantly  what  I  am  conlldont  has  been  the  cause  of 
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doalh  of  countless  llion-ands  ol'  I'lir-seals.  It  liad  boon  ohillod  (o  death;  not  a  Iraoe 
rt'inaiiied  df  llio  tVit  lliat  iiad  onrc  olntliod  ils  Ijudy  and  pruti'dod  the  vital  orijans 
witliin...  I  o|H'ni'(l  many  alliM'  this,  and  always  discovered  the  same,  but  soine- 
limes  an  additional  eausi',  a  liaclnred  sl<nli  perhaps.  1  have  even  noted  those  left 
behind  in  a  ilrive,  and  watched  (hcin  daily,  with  ll'.e  r-anie  result  in  many  cases. 
.\l  llrst  they  would  revel  in  the  ponds  or  wander  amonj;  the  sand  dunes,  but  in  a 
few  days  tiieir  motions  hrcame  distinctly  slower,  the  curvature  of  the  spine  became 
lessened;  eventually  the  poor  brutes  would  drag  their  bind  llippers  as  they  moved, 
and  in  a  few  days  wei'e  become  food  forihe  lox(>s.  In  every  case  the  fat  had  disap- 
peared. 

Durini,' the  eight  years  niinorily  (d' the  few  male  seals  thai  have  escaped  their 
enemies  it  is  safe,  I  think  tu  assume  that  at  lea.st  lnur  summers  were  spent  in 
getting  an  experience  of  the  drives.  Does  any  one  think  that  they  W(,'re  then  cap- 
able of  tilling  their  proper  functions  on  the  rookeries? 

The  natives  have  been  prnvideu  with  whistles,  and  when  a  boat  linds  itself  near 
a  rookery  (and  a  |)relence  for  ils  presence  is  easily  found)  good  use  is  made  of  them, 
with  a  consequent  confnsiiin  amimg  the  seals  and  a  probable  increase  in  the  next 
morning's  drive. 

Sir  Charles  Russell.  --  .Now  liiuilly,  iiflcr  speaking  of  tlie  molliod 
pursued  on  llie  ('.(tiiiinandcr  Isjiinds,  lie  conlriists  I  he  slate  of  aH'airs 
as  observed  ity  liim  on  llie  Priliilol'  Islands,  in  Hiese  words  : 

On  the  .\nierican  siile.  .ni  the  eunlrary.  the  seals  are  driven  as  fast  as  pos- 
sible, the  only  ones  being  v.'i-eded  mil  b  dug  those  loo  weak  to  go  lurlher,  whib^  of 
those  rounded  up  on  the  killing-ground  by  far  the  greater  number  are  allowed  to 
escape.  Out  of  a  drive  of  1  103  counleil  by  me  only  t'Jil  wi're  killed;  Iho  rest  were 
released. 


Now.  npoii  tli;d,  tlie  coinnioiil   made  li\    IIk;   lirilisii  Coniinissioners 
is  not,  I  stibniil,  an  unlaii-  one,   lliev  say  : 

If  it  were  possible  to  drive  oidy  those  seals  wliich  it  is  intended  to  kill,  little 
exception  cnuld  be  tidven  t{>  the  metlmd  id' drivinir  in  tbi>  absence  of  any  belter 
method,  but  the  inin^liiig  of  seal-  nf  varii'il  aiics  upon  tlir  liaiiling-groiinds  from 
which  Ihe  drives  are  taki'U,  even  under  the  original  and  nmii.  favorable  conditions 
of  former  years,  renders  it  necessary  to  drive  to  the  killing  place  many  seals  either 
too  young  or  too  old  lo  be  killed. 

And  liieii  linally,  ;il  (lie  lop  of  page  2(]\)  of  (lie  Ciiiinler-(^a.-e  : 

fbus,  it  has  occurred  that,  in  late  years,  considerable  and  increasing  nnndiers 
of  breeding  fi'Uiales  have   been   driven  lo  Ibe  killing-grouiuls   with   the  killables. 


though  when  recognized  there   in  the  pri. 
been  released. 


d  selecting  for  killing,  thev  ha 


Now  I  will  only  make  lliis  eoniment  on  llial  evidence  lo  wliieli  I  liuvo 


referred  :  does  il   nol  se"ni  lo  eiieli  Memher  of  the  Ti 
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unqnalilied  :  llial  il  is  dirilciill  lo  s;iy  thai  (heir  nielhods  are  iiol  marked 
by  iiihnnuinily  and  eruelly,  and  (hal  i(  is  diriienll  also  lo  sav  (hal  (liev 
are  not  followed  by  waste,  when  yon  have  gol  Ih'  s(a(einen(s  bv  inde- 
pcnden(  |)e!'sons,  re|)rescnlalives  of  and  eonnected  with  the  Kxeenlive  of 
the  Uniled  Stales,  iioinling  (o  Hie  loss  by  (honsands  )r  seals  whii|i,subjec- 


-riH 


led  lo  lliis  iiniisiiiil  |n'('<siirc  oriucniiiolioii  on  laml.  lor  wliicli  iialiiri'  iiover 
intended  llieni,  are  then  se|)araled  IVom  llu'  liei'd.  ami  many  ot'lheni  die? 
Tlie\  die  immedialoly  from  Ihf.  injnries  llie\  leceive.  and  many  i)ecome 
nllerly  nsc^Icss  for  llie  |)nr|)Ose  of  bfeedin^,  liieir  eonraiie  and  virility 
beinj;  nndnh  allccted. 

(1no  point  remains.  II  is  still  to  \h\  said  lor  tlieir  metliods  on  Hie 
Islands  that  they  make  Hie  nltempl  to  diseriminalc  and  do  tliscriniinate 
between  the  sexes;  hut. even  as  rejiards  thai.  Iheractsshow.as  I  shall  pro- 
ceed to  demonslrale  at  this  moment,  that  they  have  of  late  years  on  tin' 
Islands  Ihenisclves  been  eommiltinf;  that  jjrievons  moral  erime  of  Killinj; 
females. 

.Now,  how  is  that  established?  It  is  established  b\  Hie  eviiienee 
referred  to  yesterday  and  also  at  a  |irevious  sitlinp  by  my  friend  .Mr  Cou- 
(lerl;  lint  he  only  read  ;l  am  not  iiiaKinf;  it  a  mailer  of  eom|ilaint:  ([nite 
naturally  the  passages  in  tiiat  evidence  whicli  were  (k/  /vw/Io  (he  particn- 
lai-  points  that  he  was  discnssiiifi.  15nl  I  have  to  call  yonr  altenlioii 
now  to  some  of  the  otiier  evidence,  and  I  refer  for  Hiis  purpose  to  Hie 
second  N'olnme  of  Hie  Appendix  lo  the  Counter-Case  of  Hie  liritish  Govern- 
nieiil.  1  will  befjin  at  paj;e  :2i,').  This  is  Hie  evidence  whicli  my  learned 
friends  have  been  praying  in  aid.  (|iiitc  jusliliabU,  upon  another  part  ol 
Hie  case.  — endeuvonriii^  to  make  out  a  distinclion  between  the  .Maskaii 
and  Hie  IJnssian  herds,  as  lliey  have  been  calii'd.  I  am  not  dealin;;  with 
llial  point,  as,  of  course  the  Tribunal  nndcrslands.  1  am  on  (he  point 
that,  according  lo  the  existing;  nieliiods.  there  is  iniiniiianil\.  Ilicre  is 
waste,  and  there  is  not  absidiile  discrimiiialion  as  to  sexes  on  the  Islands. 
I  refer.  (iis(.  to  the  j;eiitleniaii  who  has  received.  I  haveiio  doiibl  ipiite 
justitiably.  a  high  laudation  I'idiii  .Mr  CoikUm'!  ,  —  I  mean,  Mr  Stamp; 
and,  if  \oii  read  paragra|ih  "i  of  his  afliihnil.  \iiii  will  sei^  thai  lie  says  ; 

.\  ii'ilice^ililo  fciiliii'i'  all. ml  tlii^  cnii^i^nniciils  fiMin  the  I'riliildf  Islands  lias  liciiii 
thai,  while  rDiiiii'ily  the  cdMsifjiiniciils  wim\'  I'nlir.'iy  rniiiiMist'd  ol'  male  skins,  of 
late  years,  rniiii  I.SS;!  up  to  ISilO  toiualr.  skins  have  aiipi-aioil  aamiig  tlu;ni  each  year 
in  iiii'ie.isiii};  niinihcrs. 

'i'lien.  on  pa;;e  '2\{).  —  I  am  only  selecting  those  wiio  are  theniosl  con- 
siderable witnesses  referred  lo  by  my  learned  friend.  Mr  Coiiderl.  —  in 
Ihe  declaration  of  Mr.  l>e\ingloii.  paragraph  o,  be  savs  : 

As  rei.'anls  tlic  .Nhe^ka  t'.atiii,  1  have  iliirini;  Ihe  last  Inni'  nr  livi'  vcars  aniiciul 
aniiiUL'sl  llioin  a  small  iiuanlily     -  say  tiom  la  tn   t.'i  pcM'  cent.  —  eriemah'  skins. 

.\iid  -Mr  .Mlhiiseii,  cii  ii'e  same  |iage.  paragraph  •'!.  sa\s: 

riicrc  is  .iiiothi'i-  I'c.ilnii'  in  rclatiuii  tn  the  .\laska  skins,  namely,  that  they,  for 
Ihe  most  part,  are  eiiliroly  coi.ijinsoii  of  male  skins.  (If  late  years,  that  is  lo  sav, 
from  (he  year  isxilor  issi,  1  have  noticed  ainoiii;st  this  consiL-nnu-nl  a  cerlaiii  per- 
centage of  I'l'iiiale  skins,  which  peirentaijfi  has  increased  in  later  years. 

The  same  thing  is  lo  be  fount!  in  paragraph  ',>,  page  :2.')il.  of  (he  de- 
!.•  •  lion  of  Mr  Henry  I'oland ;  and  there  are  several  more  in  the  same 
sense,  but     I  will  not  (rouble  the  Tribunal  liy  referring  to  lliem. 
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I  say,  lliereforc,  llial  il  sluntls  lliiis  :  I  do  not  al  all  concede  (I  am  sure 
IlicArljilralorswill  iiiidcrslaiid  Lliisi  lli.it  those  coiisideralioiis —  and  I  will 
give  llio  reusuiis  wlieii  the  proper  lime  comes  —  have  aii\  lliing  lo  do  willi 
the  queslioii  orai'liriiiing  the  rifjhl  of  properly,  or  the  rigiil  of  protection, 
wliicli  of  course  can  be  only  incidental  lo  that  properly.  If  there  is 
no  property,  tiien!  is  no  protection,  Ix'cuuse  liiere  is  notliin^  to  protect; 
but  I  dwell  upon  this,  because,  I  think  il  important  to  do  so  in  order  thiit 
the  Court  may  see  that  the  claim  wliicli  the  United  States'  Counsel  have 
been  inslrucled  to  make,  or  tliouj;hl  lit  lo  make,  thai  the  system  pursued 
on  the  Islands  is  wholly  'Vee  from  objection  on  the  ground  of  waste  or 
on  the  ground  of  cruelly ,  is  a  claim  which ,  when  the  facts  are  exa- 
mined, is  seen  not  to  be  well-founded.  There  is  certainly  Ibis  lo  be  said 
—  and  my  learned  friend,  .Mr  Coudert,  made  il  a  subject  of  humourous 
observation,  but  it  seems  to  me  a  jnsl  enough  observation,  —  that  the 
pursuit  of  the  seal  at  sea  does  give  the  animal  a  chance  of  escape.  The 
clubbing  him  on  the  head  makes  the  islands  a  mere  sliiugliter-liousc  for 
the  seal  and  gives  him  no  chance  at  all.  .\ud  after  all  there  is  this  to  be 
said  for  |)e!ngic  sealing,  llial  al  sea  the  seal  is  in  his  natural,  or  what  I 
claim  to  be  his  natui'al  element;  and  he  has  been  furnished  by  nature 
with  means  of  resistance  to  tiie  allempts  of  man,  with  means  of  evading 
the  imrsiiit  of  man,  whirh  give  him  a  better  clian(;e  of  life  and  of  es(  :'iii  . 

Now  my  learned  frieiuls,  as  the  Tribunal  cannot  fail  lo  have  notice(i. 
have  adopted  a  lofty  lone  in  this  discussion.  1  tiiink  yon,  .Mr  Presideiil, 
said  that  .Mr  Carter,  in  his  elo(iuenl  address,  spoke  for  maidvind.  He 
did.  Iloir  he  spoke  for  mankind  I  shall  luake  apparent  in  a  moment  (jr 
two.  Hut  my  learned  friend,  in  etl'ect.said  tliis  ■,  "We  the  United  States 
an;  not  making  this  cliiim  from  any  sellish  motives.  We  are  Ikmm^  as  the 
friends  of  bumanily.  \\\\  acknowledge  lluil  this  is  not  our  property 
absolutely.  We  are  trustees  for  liie  world  al  large.  We  are  Irnslees  : 
mankind  the  crs/iii.\  ijiie  tnistcnt.  Wo  only  ask  lo  be  permitted  in  the 
interests  of  mankind,  for  IIk^  benelit  of  mankind,  lo  perform  our  oflice  as 
trustees,  as  l'ri(!nds  of  humanily.  as  philanlhropisls ,  as  champions  of 
the  interests  of  the  world  "". 

Well,  I  am  verv  far  from  doubling  the  sincerity  of  my  learned  friends; 
but  1  nuisl  be  |)ermitted  lo  point  out  that,  while  acc(!pling  these  profes- 
sions as  sincere,  their  demamls  seem  lo  me  lo  be  exa<'tly  the  demands 
which  would  he  uuule  b\  a  sellish  Power  making  an  eflbi't  to  secure  the 
seals  for  lluunselves;  for  wlial  do  they  say?  "  We  are  the  owners  of 
the  I'ribilof  Islaiuls  in  UehringSea.  They  are  pleased  |)athctically  to  des- 
cribe those  Islands  as  the  last  home  of  the  fur-seal  ".  They  say  :  "  (live 
to  us,  the  tenants  and  owners  of  these  Islands,  the  power  to  exclude 
everybody  but  ourselves  from  Ihe  great  expanse  of  ocean  in  which  those 
Islands  are  situate.  I'ulan  end  lo  pelagic  sealing  in  the  llehringSea,  and 
not  in  HehringSea  only,  but  justify  us  in  slretching  out  the  arm  of  legal 
authority  over  a  still  wider  expanse  of  ocean  .Vulhori/.e  us  by  your 
award  lo  search,  and  if  necessary  lo  seize  and  contiscale,  vessels  that  ire 
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enpiificd  in  this  inhunian,  this  immoral  IralTic,  or  vessels  that  we  suspecl 
arc  enf-ai^od  in  Ihis  pnrsuK;  and  havinji  };iven  us  Ihat  aulliorily  we  will 
recognize  our  dul\  as  Irnstees  lo  mankind  by  jfivinf;  lo  mankind  the 
bcnclil  of  lli(!  Iiii'-seal  atllie  market  price  "  :  the  market  price  bcinj;  enhan- 
ced by  two  considerations  :  the  considerations,  (irsi,  lln;  duly  which  Ihe 
I  nited  Stales  imposes  upon  e\ery  fur-seal  skin  taken  on  the  Islands; 
and  enhanced,  next,  by  the  fact  of  Ihe  monopoly  which  Ihis  demand  im- 
plies and  secni'cs. 

I  will  only  take  hnivc  |(j  sa\  that  Ihat  does  seem  to  be  a  ver\  cxli'a- 
vai;aiil  view  of  tht;  oblii;ations  of  a  Irnslee  for  the  benefit  of  mankind, 
and  lliat  I  do  not  sec  in  what  way  this  profession  of  Ihe  duly  and  obliga- 
tion of  Ihe  triisl(!e  dill'ers  from  the  assertion  of  the  most  exclusive  and 
absolute  right  v  i|ich  Ihe  most  seirisli  nation  might  assert  in  any  subjcci 
of  exclusive  properl\ . 

I  wish  to  makcthis  position  as  to  Ihe  conditions  on  which  they  olVer 
Ihis  conimoilit\  lo  manlviud  pretty  |)lain.  If  Ihey  disapprove  —  and  I 
believe  they  do  disappi'ove  —  of  pelagic  sealing,  I  am  going  to  give  them 
tlie  benefit  of  a  suggestion  wliicli  will  put  an  end  lo  pelagic  sealing. 
What  is  it  llial  has  made  pelagic  scaling  wcjrlh  llie  ell'orts  and  enterprise 
of  the  men  who  have  now  made  il  a  considei'able  coninierc(!.'  It  lias 
been  tlie  tictitious,  eiilianced  value  that  has  been  put  upon  sejil-sluns  bv 
reason  of  the  exaction  which  tlie  ("nited  Slates  mak(!  in  respect  of  evcrv 
skin  brought  in  to  tlicir  dominions —  an  exaction  from  which  tlie  Icrri- 
tories  outside  their  doininions  arc  free.  W'lial  is  Ihat.'  l''or  tills  is  a 
niiitlcr  tiiat  I  tliiniv  is  ikjI  \(>l  in  the  appi'elicnsiou  of  tlie  Tribiiuai. 

from  ISTdlo  ISS'.I  llie  I  nited  States  were  paid  a  yearlv  rental  ot 
,S.")."), 'KID  for  llie  tenure  of  these  islands.  Ir  addition  lo  that,  they  impos- 
ed a  tax  of  ,"s;:*,('i2..")  per  skin,  wliicli  on  a  hundred  lliousand  skins 
woidd  ainonnt,  sjireading  the  rental  over  the  entire  number,  and  adding, 
oi' course,  the  exaclion  pci' skin,  lo  ,S.'}.  I.'i  per  si^in,  or  tliirleeii  sliillings 
in  Kiiglish  inoiKiv.  From  \HW  tlie  rent  was  .SIIO.IHK)  \earlv  rental  for 
a  lease  from  I.S'JII  for  tweiiLy  \ears,  which  would  expire,  therefore  in 
I8i(l. 

'I  lie  lax  was  raised  to  .Sll.til*..")  per  skin, and  the  liinil  was  (l(l,()(|i|  skin- 
i"  r  \i,ir:  and  in  llie  same  wa\,  taking  the  vearly  rental  of  .nJCiU.IHHI, 
.'.i-l  .  Mling  a  proporlionalc  part  to  the  ,S"l-<'-.">  j>er  skin,  we  lind  that 
i'  ■•  .  \;iclion  in  respect  of  each  skin  is  .SIO.O^,  or  over  i2  shillings, 
' 'igi'sji  cin'cncv.  There  is  the  secret  of  pelagic  sealing.  Those  who 
Ihiiir.  'i.  V  iiave  Ihe  right  to  pursue  it,  rnited  Slates  citizens  be  11  noted 
amongst  llie  I'csl,  Canadian  settlers  amongst  the  rest,  sidtjccts  of  (he 
<Jucen  inliabiling  these  parts,  are  tempted  to  engage  in  il ;  ami  il  is  that 
verv  exaction  which  supplies  Ihe  motive  and  gives  Ihe  reason  for  pelagic 
sealing.  I  need  not  sa\  that  I  am  no!  (piestioning  Ihe  right  of  Ihe  liiiled 
Slales  in  its  wisiloiu  and  judgment  lo  impose  any  tax  it  pleases,  under 
any  condiliuiis  it  pleases,  upon  those  who  are  subjecl  lo  its  rule.  That 
is  not  Ihe  objccl  of  my  argument.     My  argumenl  is  lo  show  that  ii  is  this 
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very  exaction  wliicli  ^ivc-s  to  iliose  who  are  oiitsidu  llio  (loiiiinion  of  I'liiled 
Stales  ia\N  (lie  rreedoiii  from  that  exaction  whieli  snpjilies  (he  niolivc 
\Niliioi;l  wliii'li  |)ola[j;ic  sealinji  would  not  hv.  an  existin;;  tiling'  lo-day.  I 
do  not  donbl  the  sincerity  ol'iny  friends,  it' those  who  instructed  Ihcm. 
if  tlioso  who  actuate  llie  pohcy  of  the  I  ■■■ed  Slates,  desin;  sincerely,  as 
trustees  with  no  scltish  purpose,  as  trustees  fur  the  bcnetll  of  inaidvind, 
to  send  these  l)lessinj;s  abroad,  to  send  them  abroad  on  reasonable  terms, 
and  above  all,  while  they  are  doiiif;  that,  to  put  an  end  to  pelagic  scaling, 
the  remedy  is  to  be  found  in  the  direction  which  this  suj;j;eslion  of  mine 
indicates. 

Senator  Morgan.  —  Sir  Charles,  do  you  Know  whether  Ihe  price  at 
which  the  United  Stales  have  taxed  these  skins  has  had  Ihe  etl'cct  of  rai- 
sinji  the  price  of  the  Ilussian  and  Japanese  catches  .' 

Sir  Charles  Russell.  —  I  am  not  able,  sir,  oil'  hand,  to  say;  but  I 
should  say  certainly  it  would  iiave  thai  elVcct  too. 

Senator  Morgar.  — !  have  not  .seen  any  evidence  of  thai  fact  in  thiscase. 

Sii  Charles  Russell.  —  I  ihiniv  some  of  il  will  be  forlh(;oniing  a  little 
later. 

I  an  '  templed  to  exclaim  —  I  mean  no  olVence  to  my  learned 

I'i'iends —  ^  en  tiie  arjiumenl  is  put  forward  in  lliis  specious  wa\,  I  am 
Icmplcd  to  exclaim  with  Dr.  .h)hnson,  oni'  jireat  lexicoj;rapher,  "  Let  us 
rid  onr  minds  of  cani  ".  Let  us  approach  this  question  fairly,  look  il 
straight  in  the  face,  let  us  hear  as  lillle  as  possible  in  the  future  in  this 
argnmenl  about  these  high  philanthropic  aims,  this  benelil  fo  mankind, 
and  all  Ihe  rest  of  it. 

Mr  Justice  Harlan.  —  Will  you  explain  how  Ihe  exaction  of  the 
I  iiiti^d  Slates,  to  which  yon  have  referi'cd,  increases  Ihe  price  in  the  l.ou- 
don  market  of  seal-skins  taken  in  the  ^orlh  I'acilic  b\  pelagic  sealers 
who  do  not  have  to  pa\  this  exadion'.' 

Sir  Charles  Russell.  —  (MCoinse  il  is  Ihal  very  consideralion  which 
gives  III  Ihe  pelagic  dealer  in  Ihe  .North  I'aciHi'  his  margin  of  pi'olil. 

Mr  Justice  Harlan.  —  I  can  nnd(M'slaii(i  how  those  who  lake  lh(>m  on 
Ihe  Islanils  and  base  to  pay  those  exactions  must  ask  a  certain  prici^  in 
London  in  order  iJial  they  mas  gel  snflicienl  prolils:  Inil  if  the  pelagic  seal- 
ers are  not  subjecl  to  those  exactions,  can  liiey  no!  imdersell  Iliose  who 
carry  skins  from  Ihc  Pribilof  Islands  to  the  London  market? 

Sir  Charles  Russell.  —  My  answer  is  very  brief.  The  price  of  the 
article  in  tin;  idlimate  markel  to  whiih  il  linils  '\\<  way,  allhongh  il  mav 
be  in  sonn>  stages  iiilluenced  b\  Ihe  cost  of  production,  is  idlinialely  and 
mainly  inllnenced  onl\  b\  Iheipieslion  of  snppiv  and  diMuaml;  and  Ihei'e- 
I'ore  the  pelagic  sealer,  allhongh  of  coiu'se  hecouhl  all'cn'd  lo  sell  Ihe  skin 
at  a  lower-  piice,will  not  sell  Hal  a  lower'  price  lliarr  Ihal  which  the  nrai'kel 
commands,  'rhedill'erence  between  Ihe  positiorr  of  Ihe  pelagic  sealer  who 
is  oirtside  Ihe  ar'ea  of  Inilcd  States  legislaliorr  arrd  Ihe  riiarr  who  is  wilhin 
il,  is  thai  Ihe  one  man  has  to  pay  this  lax  arrd  the  ollrer  has  mil.  Thai  is 
the  ditl'erence. 
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The  President.  —  Wonld  yon  };o  so  far  as  to  say  llial  pelaj;ie  soalinj; 
wonld  l)c  nllerh  impossiiile  il'llierc  were  not  liiis  lax  to  pay  lo  llie  I'nited 
States  —  liial  llie  expense,  for  inslance  of  pela};ic  sealiiii;  would  be  loo 
ijrcal  lor  the  sl<ins  caiii:lil  al  sea  ii\  pelajiie  scaling  lo  fetcli  a  marketable 
jirice? 

Sir  Charles  Russell.  —  I  should  not  like  lo  commit  myself  to  lliat 
stalemeiit,  sir,  wilhoiil  some  consideralion.  I  sbould  nol  like  lo  say  Ibal 
pelafiic  sealing  ^^olllll  enlirely  cease;  but  certainly  it  would  nol  otl'er  the 
iiidncemeiils  wliicli  llieexislin;;'  slale  of  lliinj;s  <ioesoll'er  to  pelagic  sealing, 
for  llie  obvious  reasons  llial  my  b>arned  friends  liavconlarf;cd  u|ion.  Tlicy 
have  established  —  I  think  salisfaclorily  established  —  Ibal  if  there  is  no 
tax,  the  man  who  clubs  Ihe  seal  upon  Ibe  island  can  briiii;  Hie  skin  of 
thai  clubbed  seal  lo  Ihe  nuirkel  upon  cheaper  terms  and  with  less  expen- 
diture of  labour  llian  the  man  who  has  to  pursue  il  in  llie  open  ocean;  but 
I  should  not  like  to!;i)  the  leuf^lh  of  asserlinj?  Ihal  il  would  necessarily  put 
ail  cud  lo  il  enlirely.     (".ertainly  il  would  to  a  very  larjje  exleiil. 

Senator  Morgan.  —  Sir  Charles,  it  is  proper,  I  think  lo  remark  iii 
re};ard  lo  Ihe  policy  of  the  llniled  Stales  riovernmenl  in  laxin};;  Ibe  lake  of 
the  seals  there  that  :■  is  to  sustain  the  Ciovernment.  This  is  the  only 
industry  upon  tliose  islands;  and  I  think  that  the  I'liiled  States  is  the 
only  coiinlrv  in  the  world  whose  C.onslilution  prohibits  its  (iovermenl 
from  levyiufj  an  export  duty.     1  think  il  is  the  only  one. 

Sir  Charles  Russell.  —  I  lake  Hie  liberty  of  sayinsi,  sir.  that  I  did 
iK)l  presume  to  oil'er  any  opinion  il  the  sense  of  condemnation,  or  even 
ol  adverse  criticism  upon  what  the  Ijuiled  Slates  choose  lo  do.  I  was 
merely  dealini;  with  Ibe  pretensions  put  forward  lliat  the  rnited  States 
were  appeariiii;  in  this  matter  simph  as  champions  for  the  interests  of 
the  world,  as  friends  of  humanity,  and  were  mereh  olferin^  as  trustees 
or  inlenneiliaries  Ibis  article  of  luxiirv  for  the  beiielit  and  in  the  inle- 
rcsl  of  mankind,  or  of  womankind. 

\  complaint  lias  been  made,  Mr  i'resident,  which  1  must  notice  in 
|)assin^-,  by  m\  learned  friend  .Mr  darter,  and  referred  lo  also  by  my 
friend  Mr  C.oudeii,  which  took  Iliis  form  :  that  ifC.aiuula 
had  not  inliM'Nened  lliis  arlutralion  necnl  never  liave  been  ..i  caim.iKin  |...-i- 
held  —  in  other  words  that  the  I'liiled  Slates  and  Ihe 
(iovernmenl  of  llii!  (Jiiecii  woiild  have  come  to  leriiis  in  the  mailer.  Is 
il  (juile  rJMhl  Ibiit  Ihal  theme  should  he  imrodiiced  iti  all?  Who  have  a 
belter  rifilil  lo  speak  in  this  malle"  Ibaii  lliose  who  are  directlv  inleresled  .' 
Who? 

To  the  I'niled  Slab>s,  with  its  boundless  resources,  this  is  a  very  small 
matter;  li  Canada,  com|)aralivcly  poor,  a  slru^jiliiif;' but  a  rising  colony, 
it  is  a  matter  of  considerable  imporlance  ;  and  surely,  as  I  be  voice  ofCanaila 
cannot  be  heard  <liplomatically  as  between  her  and  the  United  Stales,  it 
was  not  only  Ili(>  ri-hl  but  the  duly  of  tliosi"  wlio  represented  her  to 
put  forward  their  views,  and  to  put  forward  their  views  as  strongly  as 
tlioy  could,   as   to  the    nature    of  the   interests    involved    and    Ihe  loss 
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thai  mi};lil  i-osiill  to  Canadian  onlorprises  and  commerce  if  llie  course 
indicalecl  l)y  tlic  United  Slates  were  acquiesced  in.  I  tl)ink  America 
onulil  lo  be  Ihe  lasl  country,  its  rcpresenlalives  llu;  last  |ie(i|ile,  lo  seek 
to  limit  the  rif^lils  of  ex|ioslMlali()n  and  ol'  aclion  on  tiie  pari  of  coionisls. 
They  held  a  very  free  and  very  correcl  view  of  liieir  rights  in  liiat  rejiard 
while  they  were  slill  colonisls;  and  in  Ihe  lime  of  Lord  North,  tlu"  l^ord 
Salishm-y  of  thai  day,  they  sIiowimI  very  clearly,  very  |)lainly,  and,  as  I 
believe,  most  jusliliably,  tiiat  they  were  the  besi  jud^;es  of  wlial  their  own 
interests  as  colonists  demanch'd. 

I  i)ass  from  that.  A  com|)laint  has  also  been  made  about  tiie  iiritisli 
t.ommissioners;  and  I  liiink  it  due  lo  Ihosc  ^'entlcmen,  both  of  whom 
I  have  Ihe  honour  of  Knowinj?,  lo  say  a  word  or  two  about  lliem. 

I  think  before  llieir  conduct  was  criticised,  before  my 

CiiitoilStatosi Titicisiii    .  I    ('  ■         1  .   1  111*' 

Ol  iiriii»ii  cpnunis    Icamcd  Iricnds  willi  more  or  less  vehemence  asked  this 

Inhunal  to  re}j,ard  Ihem  as  partisans,  as  hosluc  witnesses 

from  whom  lliey  were  at  liberty  lo  extract  any  admission  which  was  in 

Iheir  favour,  but  were  at  liborly  lo  discard  all  Ihal  was  not  in  llieir  favour 

—  before  they  pronounced  a  jud^menl  as  lo  Ihe  manner  in  which  Ihose 

};enllemcn  had  performed  llieir  duties,  I  think  il  would  have  been  rii;ht 

in  common  fairness  if  my  learned  friends  had  referred  to  Ihe  mandate 

under  which  those  Commissioners  acted.     If  they   had  done  so,  1  think 

Ihey  would  have  seen  Ihal  it  was  impossible  for  Ihem  lo  keep  out  of  sijiiil 

in  Iheir  Hcporl  what  llicn  conceived  to  be  the  evils  both  ol'manaj^emenl  on 

Ihe  islands  and  llie  evils  of  pelajj;ic  sealing,  as  lo  which  lhe\  frankly  and 

openly  avowed  their  opinion.     Their  aulliority  was   derived    from  two 

documcnis  which  arc  put  as  the  preface  lo  llieir  Hcporl.     Tlii!  lirst  is  the 

l(!ller  of  Lord  Salisbury,  of  the  2ilh  of  June  IS'.II .     II  is  in  Ihe  |)reface 

lo  the  Keporl,  and  begins  with  lliis  stalement  : 

Tlic  Quccii  having'  hocii  jrraclDuslv  pleased  to  appniiil  vmi  In  hi'  her  f^jiniiils- 
siiiiH'is  lor  Ihe  |iui|iiise  of  iiiqniilnj,'  iiihi  Hie  coiidilioiis  (iT  seal  lile  in  Iteliriiiir  Sea 
anil  iillier  iiurls  (if  Ihe  North  I'acilie  Oieaii.  I  Iraiisiiiil  In  vou  liciewilh  Her  Majes- 

Iv's  I'lPllllllls^ioll.  rlr. 

Lei  me  in  passinj;  poini  out  a  mishtke  into  which  I  venture  to  think 
my  learned  IVieiirfs  have  fallen  when  they  refer  to  Ibis  in  anolher  connec- 
tion, which  I  am  iiol  now  diMliii;;  wilh  :  bill  as  il  is  under  my  eye, and  as  I 
|)robalil\  shall  iiol  need  lo  recur  lo  il  a^ain  I  wish  lo  make  Ihe  correction 
in  passing;. 

My  learned  friends  claim  Ibis  mandate,  applyiiij;  not  only  lo  lielirini; 
Sea  but  lo  oilier  parts  of  Ihe  \orlli  I'acilic  Ocean,  as  siipportiu};  their  arf;ii- 
ment  lliat  rej;ulatioiis,  protcclioii.  and  jurisdiclion  outside  of  HeliringSea 
was  coiileiii|ilaled  in  il.  I  wish  lo  ivmind  Ihe  Tribunal,  Ihal  Ihen^  is  in 
Ibis  a  coiilusion.  In  llii'  diplomalic  currespoat'ence,  beginning  in  the 
time  of  .Mr  Secretary  lUiyard  and  ri'iiewed  again  after  a  long  inlerval,  there 
are  Iwo  lines  of  negolialioiis  running  mi  side  by  side  alinosl.  One  of 
lliese  is  Ihe  consideralion  of  Ihe  ipicslions  which  have  arisen  in  dilfe- 
reiice  between  Great  Ltritain  and  the  I  uiled  Slalcs,  and  which,  as  I  shall 
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lierenflcr  in  anoliier  conncclion  demonstrate,  relate  to  helirin^  Sea  and 
to  ndirinf;  Sea  only.  Uut  in  addition  to  that  there  was  a  sufiftestion  put 
forward  hy  .MrHayard,  and  assented  lo  hy  the  itritish  riovernmenl,  as  to 
an  inquiry  which  should  not  he  confined  to  (Ireat  IJritaiu  and  tlie  I'nited 
Slates,  lint  which  should  e\ten<l  to  other  Powers  interested. 

The  sujtf^eslion  had  its  orifiin  in  the  note,  which.  y(Mi  will  recollect, 
sir,  was  addresstul  hy  Mr  jiuvard  lo  vai'ious  I'owers  askinj;-  for  their  co- 
operation. It  was  iu\iew  of  that  general  inquiry,  not  restricted  lo  the 
Luited  Slates  and  lo  (Ireal  Hrilain,  that  the  idea  of  the  commission  was 
orif,niially  started;  hut  side  by  side  with  that,  distinct  from  that,  and,  as 
Mr  Wharton  says  in  one  of  the  letters  lo  which  1  shall  hereafter  refer, 
without  prejudice  to  the  (piestions  in  dispute  between  the  United  Stales 
and  (ireat  Itritain,  this  question  of  the  larf;er  commission  was  beinj; 
considered. 

Lord  Salisbury  then  proceeds  : 

Till'  iii.iiii  ()l)j(!('l  of  voiir  inc|iiii'y  will  lie  di  ascorliiiii  "what  liilcrnational  arran- 
giMiiciiU,  if  any,  ar(!  ncrcssary  luMween  (ileal  liiilain  and  Ilic  Unilc^l  Slates  and 
lliissia,  111'  any  ntluir  Power,  lor  the  piirpcisc  of  preserving'  the  lur-soal  race  in 
liiilirinj;'  Sea  from  cxterniination. 

Vou  will  recollect,  sir,  that  this  idea  of  the  Commission  had  origi- 
naled  louf^  before  the  Treaty  was  signed. 
He  proceeds. 

.Application  has  hecn  made  to  the  United  Slates  for  permission  for  you  to  visit 
llie  seal  islands  under  their  jurisdiction,  and  a  similar  reipiesi  will  be  adressnd  to 
the  lliissian  fiovernnieiit. 

I  pause  here  to  ask,  what  was  the  object  or  the  use  of  llieir  having; 
permission  to  visit  the  Commander  Islands  and  the  I'ribilof  Islands,  un- 
less it  was  to  note  what  they  saw,  and,  so  far  as  it  was  rclevanl.  lo 
record,  note,  criticise,  comment  on  the  conditions  of  seal  life? 

Your  atlention  should  he  particularly  devoted  lo  ascertaining  iljtlie  actual  facts 
as  regards  theallegnd  serious  diminution  of  seal  on  lil'i)  the  I'ribilof  Islands,  the  dale 
at  whiili  the  diininnlion  began,  llie  rate  of  ils  progress,  and  any  previous  existence 
of  a  similar  (Hcurrence  ;  \-2]  the  causes  of  such  diniiuulion,  whelher  and  to  what 
i^xlenl  it  is  altribiilable  (o;  lo  a  iiiigralion  of  the  seals  to  other  rookeries,  (/i)  lo  the 
method  of  killing  pursued  on  the  islands  themselves,  (c;  to  the  increase  of  scaling 
on  the  high  seas,  and  the  manner  in  which  it  is  pursued. 

Then  they  arc  enjoined  to  neglect  no  sources  of  information,  and  to 
carry  on  their  inquiry  with  impartiality. 

Tlieii  at  a  later  slage — it  is  the  only  other  extract  with  which  I  shall 
trouble  Ihe  Court,  —  at  the  lop  of  page  vii,  after  they  have  been  abro.id,  a 
fiirlher  letter  is  directed  lo  them  on  the  lolh  of  January,  1892,  only  one 
passage  of  which  i  intend  to  read. 

You  will  observe  that  Lord  Salisbury  says,  and  this  is  before  the 
report  is  drawn  out  — 
that   il    is  inlondcd  that  ttie  lleporl  of  Ihe  Joint  Commissioners   shall    embrace 
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I'ccommciulalions  as  in  all  iiii^asiir(>s  llial  sIiduIiI  hi'  adiiptril  lor  lliu  prcsorvalion  oi 
seal  life.  For  this  piir|ioso  it  will  he  necessary  to  consider  what  rennlations  may 
seom  advisahle,  wIicIIkm'  within  llie  jurisdictional  limits  of  llin  United  Stales 
und  Canada,  or  outside  those  liniih.  The  Herniations  which  Ihu  Commissioners 
may  recommend  for  adoption  uilliin  (he  ropeclivc  jnrisdiclions  of  the  two  coun- 
tries will,  III  course,  he  mailer  Inr  Ihe  consideralinn  ol  the  respective  (iovernmenis, 
while  the  llej;ulatii)ns  all'ei'tinir  waters  uiilside  Ihi'  (erritnrlal  limits  will  have  to  he 
(iinsidered  under  clause  li  of  Ihe  Arhilration  .\i,'reement. 

I  siiy  llinl  nn  caiuliil  man  —  and  I  lliink  my  Triends  arc  candid  moii  — 
c'oidd  read  this  wilhoid  scciii;,'  llial  il  was  im|tossiltk!  for  llio  ('.(imniis- 
sionors  lo  liavc;  avoided  pdnj;  iiiln  Iho  mailers  wliicli  lhe\  did  '^u  inlu. 
The  coiisidei'alioii  ol' pelajiic  sealing;  iiiNohed  Ihe  (|iieslioii  wliellier  il  had 
iieeossarils  incideiil  lo  il  all  llic  evils  which  were  allrihiitod  lo  il ;  (he 
consideralioii  ol'  Ihe  miiiia^emeiil  of  Ihe  islands  involved  Ihe  (|neslions 
whether  il  was  Ihe  impeccable  system  which  ils  I'riends  professed  il  lo  he. 
or  whelhec  there  were  nol  to  he  I'oiind  in  this  manaj;emenl  some;  explana- 
tory eonlrihiilory  I'aiise  of  Hit'  admilled  decrease  in  Ihe  mimlnn's  ol'  the 
seal  herd. 

Mr  Carter.  —  I  did  nol  ohjecl  lo  Iheir  j;oin^  into  those  (liini;s.  ^on 
do  not  impute  Ihal  lo  nic :  do  von'.' 

Sir  Charles  Russell.  —  I  rather  lliouf^hl  my  friend's  arj;nnieiit  —  1 
may  have  misconceived  it  —  amounted  lo  this  :  -I,  counsel  for  the  United 
Stales"  —  and  from  thai  point  of  view  I  can  (|iiile  understand  my 
fiiend's  position  —  "heiiin  hy  laying,'  down  the  proposition  thai  pelagic 
sealing  is  a  moral  crime,  Ihal  il  is  an  unjusiiliahi(!  wron^,  Ihal  il  is  hriilal. 
somelhinp  a  little  worse  than  miirdei',  and  almosi  as  had  as  |)irac\." 
I'rom  thai  point  of  view  I  can  (piile  undeisland  his  impatience  with  a  man 
who  has  anylhin,!.^  In  say  even  in  mili^idion  of  pclauic  scaling:;  hiil  from  Ihe 
|)oinl  of  view  of  llir  Commissioners,  I  venliirc  lo  say  Ihal  lli(>y  were  pcr- 
fcclK  wiliiin  Ihe  lines  of  their  duly,  nay,  thai  lliey  would  ind  have  fidlilied 
their  duly,  provided  Ihey  did  il  honestly,  if  they  had  nol  prescnied  Iheir 
views  I'oi'  consideralion.  But,  as  a  matlei-  of  fad,  if  you  will  examiiu- 
thai  very  lengthy  Report  of  Ihe  iirilish  ( j)mmissioners,  il  will  hi!  fonud 
thai  nine-teuths  of  it  is  a  record  of  I'acis;  and  perhaps  llie  hi<;lii'sl  Irihule 
—  il  oufihl  lo  hc'dlmiist  eiiouiih  for  me  lo  sas  this  —  llie  hiiihesi  Irihule 
to  llieir  imparlialily  is  lo  he  foini<i  in  Ihe  fad  thai  in  Ihe  eid'orcemeni  of 
Iheir  positions  on  Ihe  suhjcd  of  re^idalious,  aiui  imieed  in  some  res- 
p(;cls  upon  lln^  sidijed  of  |Mopeily,  iu\  learned  friends  have  cited  miu'h 
more  fre(]iieutl\  from  the  lieport  of  Ihe  Iti'ilish  C.omniissioners  than  lluiy 
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I'iivunr.  as  I  have  |ire\i(msly  pointed  oul,  thai  \sliatever  else  may  bo  said 
III  pelMgie  sealiiif;.  il  eaninil  i)e  Irnh  CDnvieted  dt'evei'  haviiif;  I'aused  the 
exierminaliiin  of  Hie  seal  in  any  part  of  Hie  world  whore  polaj{ie  scalinfj 
mor(dy  was  praetised. 

Itnt  in  this  conneclion.  and  helore  the  'rrilinnal  rises,  and  in  order 
thai  I  iiias  dismiss  this  topic,  I  wonld  point  oni  that  hoHi  my  loiirned 
tVicnds  hike  this  lolly  lone  as  rej;ards  pelafiic  sealing  :  yet  driven  hy  pros- 
sure  oliiriiimient  going  on  involiinlaiily  in  their  own  minds,  aided  a  little, 
I  will  admit,  hy  certain  (pieslions  addressed  to  then  in  the  conrse  of 
armimi'iit  IVoin  the  heiicli,  mv  learned  tViends  have  been 

^  roMiiiiii    lak |t    a^ 

(diliued  |o  pm^iie  a  conrse  utterK  and  compiclelv  incon-     ",]„.u:m-in< ~ivi- 

sisleiil  with  their  ijrol'ession  as  to  pelagic  sealing.     W'liv?     ^• "'   ■"'  ''im.vi 

'  inn..  siati's. 

Itecanse  m\  learned  friend,  Mr  darter,  driven,  as  I  say,  l)y 
stress  of  argument  tind  h\  tin;  natural  candour  of  his  own  mind,  not 
completely  under  conti'ol,  says  :  "  I  must  admit  that  l{ussia  when  she 
discovered  the  I'liliilof  Islands,  acMpiired  the  riglils  i'>  the  I'ribilof  Islands 
and  in  the  I'lii-scal  industry  connecled  with  lliom,  subjecl  lo  Hie  moruj 
right  of  till'  native  Indians  lo  pursue  pelagic  sealing." 

Moral  right  lo  pui'sue  pelagic  sealing!  .Moial  right  lo  commit  an  in- 
del'ensilile  wrong!  Moral  right  lo  commit  a  crime  against  humanity! 
Moral  right  lo  commit  an  olVence  a  litlle  worse  than  mui'der,  and  almost 
as  had  as  piracy!  My  learned  friend  had  not  apprecialed  Hie  length  lo 
which  thai  inconsistency  leads  him,  and  the  posiHon  in  which  il  lands 
him.  His  idea  seems  to  have  heen  thai  there  were  a  few  straggling  In- 
dians along  this  coast,  existing  IVoni  a  pre-civili/.ed  oceiipalion,  who  used 
lo  go  out  in  their  canoes,  and  when  impelled  by  hunger  or  Ihe  nrgcnl 
need  of  raiment  killed  fur-seals.  "  "  Onitc  right  "',  said  my  learned 
friend,  Mr  darter.  "  Ves;  kill  a  fur-seal  for  Ilii'  necessilies  of  your  sto- 
mach and  for  llio  necessilies  of  your  back  ;  but  if  you  do  more  than  thai 
il  is  a  Clime.  Kill  lor  \oiir  stomach.  Kill  for  your  back  "  —  probably 
he  would  also  extend  il  lo  the  backs  and  slomachs  of  the  other  members 
of  Ihe  family  —  "  but  bexoiid  thai  you  must  not  go.  Itaiier  you  dare 
not.  yon  cannot.  The  deslruelive  agencies  of  civili/alion  and  commerce 
come  in.  Once  you  do  thai,  you  ai'c  beyond  the  pale  of  civili/alion  "  : 
and  international  law,  in  some  incompreliensible  way,  is  down  upon 
him.     lie  is  /tus/is  /iiit/nuii  (jfiii'i/s, 

I  need  not  say  thai  is  an  impracticable  kind  of  limitation  lo  seek  to 
imply:  but  it  is  not  only  impracticable  lo  imply  it,  but  as  a  rule  at  all 
apjilicable  lo  the  condition  of  things  on  this  coast  il  is  wholly  foreign  lo 
il.  What  is  Iho  fad?  AFy  learned  friend  forgets  that  the  Hudson's  Hay 
Company,  which  owned  a  Charter  as  I'ar  back  as  Ihc  Unie  of  I'linco  lUiperl, 
ac(|niretl  territorial  dominion  in  the  way  in  which  sovereigns  were  accus- 
tomed to  grant  territorial  dominion  in  those  day.'^,  over  all  Hie  territory 
slrelching westward  from  and  contiguous  to  iludsoirs  Hay;  that  that  com- 
pany bad  been  carrying  on  this  commerce,  and  a  great  commerce  in  furs 
of  all  kinds,  fur  seals  amongst  the  rest,  altbougb  lo  a  limited  exlenl.  by 
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lliis  vt!i'\  syslciii  olbarU'rwilli  Ihcso  imlivcsiilon^'  Unit  const.  M\  Iciiriird 
rrit'iid  lor^cls  also  thai  uiulcr  a  loasi'  IVoiii  Itiissia  Ixifon;  lliu  sale  ol'  Alas- 
kan liM'i'iliirv  Id  llii'  I  iiilcd  Slalcs,  I'oi'  a  iiiiinlici'  ol'  vcars  llir  lliiilson's 
lta\  i'.iiiii|iaiiy  had  a  lease  id' an  iiii|iiii'lanl  |iarl  id'  Ihis  very  Alaskan  ler- 
i'ih)r\  i'rorn  Itnssia,  and  in  \\n'  same  \sa\  alon;;  Ihis  ver\  coaslwns  secur- 
ing hy  harler  I'rnni  Ihe  nalives  all  the  pells  on  Ihat  eoasl,  inclndin}.',  to  a 
liiniled  defiice  I  adniil,  Ihe  I'nr-seal  anionj;sl  the  rest.  In  other  worii  •,  il 
never  s\as  Iheease,  so  Ion;;  as  lliore  was  an\  approaidi  of  civilized  man  In 
lh(-  nei^hhotiiuod  at  all,  Ilia!  there  was  a  liniiliilion  of  pelagic  seulin^;  to 
meet  the  nier'e  iiccessilios  of  Ihe  hnnler,  or  llio  mere  need  of  clolhinj;. 
They  have  lived  hy  il.  They  have  hartered  the  products  and  the  resnll  ol 
Iheir  hnnlinf;  and  of  I  heir  indnslry,  and  so  I'ar  from  their  heing  scant 
of  I'aiment.  and  so  t'ai'  I'roi'.i  Hhmi'  raiment  consisting  of  what  I  may  call 
hai'haric  material,  I  atn  lold  that  tlu'se  gentlemen,  on  Iheir  Sundays  and 
holidays,  spoil  tall  lials  and  linen  shirts,  and  vestments  made  hy  more 
civili/.cd  people  than  themselves;  and  amongst  other  things  llicy  own 
schooners. 

Mr  Foster.  —  In  these  last  days. 

Sir  Charles  Russell.  —  Well,  they  are  progressing  in  civili/ation,  I 


Mr  Foster    —  .\nd  in  pelagic  sealing. 

Sir  Charles  Russell.  —  I  do  not  see  thai  Ihal  helps  my  learned  friend 
at  all.  H'lliey  have  done  Ihat,  yon  see  how  fatal  that  is  to  theargumeid  of 
my  I'i'iend,  Mr  Carter;  hecansi;  we  have  got  beyond  Ihe  days  when  Ihe  skin 
was  necessary  to  he  gii't  ahonl  the  loins.  We  have  gol  heyoiid  the  days 
wlien  the  food  of  the  seal  was  needed  lo  satisfy  the  jtrimary  wanis  of  Ihe 
natives. 

The  President.  —  C.onld  you  tell  us.  Sir  Charles,  id  wind  lime  Ihat 
lease  helween  llussia  and  Ihi- Hudson's  l!ay  Company  was  made? 

Sir  Charles  Russell. —  Certainly,  Sir.  I  shall  he  aide  to  givt'  yon 
satisfactory  infurmalion  ahonl  it.     I  have  not  gol  il  at  this  momenl. 

The  President.  —  We  should  he  pleased  if  you  would  give  us  that 
information. 

Sir  Charles  Russell.  — Certainly,  Sii'. 

The  President.  —  Wi;  have  decided  losit  to-moi-row.  Allhoiigh  it  is 
.Vscension  day,  Ihe  carnedness  of  (jur  task  prevents  our  making  a  holiday 
of  it,  and  we  willsitat  Hie  usual  hour. 


The  Trihiuial  accordingly  adjourned  until  Thursday,  .May,  II,  lH'j;{, 
at  1 1. .3(1     o'clock  A.  M. 


TWKNTY-FinST  DAY.   MAY,   M ^"  l«!»3 


Jl 


)u;.'li  il  is 
liolidav 


I,  I8'j:i, 


The  President.  —  Sir  <lli;irlos,  if  yon  pluaso,  we  am  ready  In  lioar  you. 

Sir  Charles  Russell.  — Mr  I'rosidiMil,  I  iiavo  only  an  additiunal  won! 
or  l\Mi  lo  say  upon  IIk;  subjcxi  of  the  allaek,  made  (Mnirleoiisly,  I  adiiiil, 
upon  Hie  Urilisli  Cominissioiiurs.  1  iiiiderstaiid  tlie  main  point  or  thai 
atlack  lo  he  Ihal  Ihey,  inslead  of  eoi\demnins.  said  soinelhinj;  lo  justify 
and  lo  recof^nixc  the  faet  of  pela};ie  sealin};.  I  wish  now  lo  reler  lo  llie 
passage  to  wliicli  specilic  atlenlion  was  called  hy  my  friend,  it  is  sec- 
tion 10"2  of  the  IJrilish  Commissioners'  Heport.  I  will  read  il,  and  also 
section  KlU. 

Ill  ri'l^'iinl  to  inlci-esis,  llii^  sealing;  iiidiisliT  is  iialiirally  iliviilcil  inio  wiial  may, 
for  III!'  sake  oriiievily,  be  leiiiii'd  lie'  slmn^  anil  ocean  iiileri'st  ies|ieclively.  The 
rij-'lils  in  cilhor  case  aii;  indisiintalilc,  anil  llie  posscssurs  of  une  class ol  these ri^'hts 
will  iiiil  willinjrly  allow  llicni  tn  he  cnrlaileil  or  ilonn  away  with  lor  the  nieie  piii- 
poso  of  enhaiiciiif.'  Ilio  value  of  the  rii.'lits  of  their  coimiieicial  rivals.  Thus  the 
only  basis  ol'  seltleinciit  which  is  likely  lo  be  salisl'aclory  anil  perMiancnl  is  thai  of 
mutual  concession,  by  means  of  reciprocal  anil  eipiivaleiil  curlailinonts  of  ri(;lit,  in 
so  far  as  may  he  necessary  for  the  preservation  of  the  fur-seal. 

It  may  be  aililed,  thai  the  line  nf  ilivision  lielweeii  the  shoii'  anil  ocean  interests 
is  not  an  internationai  one,  and  that  tln'  i|ui'stioii  of  compromise  as  between  the 
two  iiulusli'ies  cannot,  in  conseipiiMice,  be  reirarded  siriclly  fiom  an  iiiternalional 
point  of  vii'w.  If  we  ma>  .juil^re  Irom  the  respective  number  of  vessels  employed, 
the  iiiteiest  of  citizens  of  the  United  Stales  in  pelagic  sealing.'  is  at  Iho  present  time 
approachinj,'  to  au  ei|uality  with  thai  of  Canada,  while  Oermany  and  Japan  have 
been  or  are  roiireseiilod  in  sealiii};  at  sea.  and  olhor  lla^rs  may  at  any  lime  ajipear. 
The  shore  ri>.'bls,  a^ain,  are  at  present  cliielly  divided  between  the  United  Stales 
and  Russia,  altbougb  Japan  owns  some  smaller  resorts  of  the  fur-seal. 

The  Trihnnal  will  see  liiat  llic  (.".ommissioners  arc  there  presenting  the 
consideration  of  Ihe  shore  and  ocean  interests,  us  they  designale  Ihem, 
not  merely  as  a  matter  in  contenlioii  between  Ihe  I'nited  Slates,  on  the 
one  hand,  and  Ihe  subjects  of  Great  Britain  upon  llie  other,  i)ut  Ihey 
arc  speaking  of  those  rights  generally.  They  point  out  in  tiie  next 
passage  that  it  is  nol  an  itdernational  diU'ereneo  merely  i)elwecn  Great 
firilain  and  the  United  Stales  because  the  citizens  of  the  United  Stales 
tiiemselves  lake  a  large  and  important  sliiire  in  pelagic  sciding;  and 
therefore  the  observalions  in  tliose  paragraphs  are  not  conlined  lo 
BehringSca,  still  less  to  Hie  cuslcrn  portion  of  Bchring  Sea,  "'i.  iv?- 
pect  of  whicli  the  United  States  asserts  special  and  peculiar  clan  r..  It 
must  not  be  forgotten  thai,  treated  in  that  broad  sense,  pelagic  sealing 
is  a  fact  which  has  never  been  questioned,  even  by  the  United  Stales,  out- 
side BebringSea  until  this  controversy  has  arisen. 

Do  not  let  it  be  forgotten   that  allhough   the   United  Stales,  jud 
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I'oreigiici's,  arc  rcstriclod  in  fll'orls  ol'  Icnislalivc  lOiitrolalisDlulely  to  Iciri- 
tory,  —  lliat  is  lo  sa\,  allli(iii;;li  llic  f\]'i'c\  ol'  llii'ir  Icnisliilioii,  iis  a^aiiisl 
rni'i-i^iicrs.  isriiiiliiRMi  lo  ami  dot's  riol  I'xlciitl  lii'Voiid  llii'iroNMi  l<>rrilor\  .an 
adiiiillrd  |ii'iiiri|)|i'  I  nt't-d  iiol  say —  yd  their  li'^islalioii  may  a|i|ilv  lo  tin- 
wliolo  woi'ld  as  i-i'^ards  their  own  naliomds.  In  view  of  lliis  e()iii|iliiinl 
af;ainsl  the  Kiilish  ('.oniniissioners  llial  they  iiMMj^ni/i'il  pela^ie  sealini;  and 
S|iolu!  of  llie  I'i^lit  of  pela^ie  sralinf;  \Ne  liiid  Iheiefure  this  I'emai'kalile  stale 
of  fafls  :  I'ii'sl,  thai  llie  I'niled  Stales  has  nevec  hv  any  legislation  pro- 
nuuiiced  pela^ie  sealing  to  ho  a  eiinii'  oi'  a  wion;;'  if  eonimithMl  ity  its  own 


nationals  outside 


L^i\en  ai'ea;  and  next  wi'  have  Ihe   Inrther  exlraoi'- 


dinai'v  fail,  ail  Ihe  more  extraordinarv  when  it  is  home  in  mind  that 
whal  Ihe  Iniled  Slates  claimed  the  rij;lil  to  do  as  r'etiards  the  slii|i.  of 
olhor  nations  is  claimed  h\  them  as  a  nuMc  |ii'olective  linht.  that  liiey 
have  nuver  even  all'ected  to  exercise  thai  protective  rij^hl  onlside  lieh- 
rin^  S(!a  evLMi  against  their  own  nationals.  The  Trihnnal  is  aware  thai 
Ihe  seizures  have  lieeii  conlined  to  Uehrin^  Sea,  ami  that  there  has 
lieen  no  prelenee  of  I'Ven  any  attempt  lo  restrain,  hy  executive  (U'  hy 
legislative  aetiim,  pelagic  sealin;;  outside  that  area. 

No'v  I  have  said  all  Ihal  I  desire  to  say  in  di^fencu  of  the  (!(unmissi(»- 
iiers.  Sii  far  as  llioy  aro  chroniclers  of  fad  Iheir  f;()od  faith  is  not  epn's- 
lioned  hy  my  learned  friend  :  so  far  as  they  express  opinions  and  make 
sujificslions,  lliose  will  he  judvied  hy  this  Trihnnal  upon  examination 
according  lo  their  iidrinsic  merits.  I  only  pause  to  point  out  that  they 
luive  spoken  in  general  id' llie  right  of  pelagic  sealing,  a  right  I  say  which 
has  nevi-r  heeii  questioned  till  this  conlroversy  has  arisen.  They  then  in 
liie  succeeding  paragraphs  proceed  lo  consider  Ihe  case,  ''far  as  that 
(pieslion  of  pelagic  seaiiugcomes  iiilo  controversy  as  hd'  he  I'niled 

Stales  and  (ireat  Hrilain. 

I  leave  this  suhjed,  uol  venliu'ing  lo  express  any  opinion  of  my  own, 
which  I  I'oneoive  nol  lo  he  ipiite  regular;  hid  lunnhly  suhmilting  to  this 
Trihnnal  that  the  more  Ihe  details  of  this  llepmi  ai'e  examined  the  more 
it  will  he  I'ouml  that  these  C.omniisioners  have  ap|)roacheil  Hie  subject 
with  perfectly  free  and  open  minds,  and  have  only  emhraced  in  tlieir 
consideration  logics  whicli,  hy  the  terms  of  llie  maiidale  under  which 
llicy  were  ading,  Ihey  could  not  properly  have  excluded. 

Now  I  have  only  one  oilier  matter  lo  observe  upon  before  I  romo  lo 
..,.,,        ,  closer  grips  with   the   actual  iiueslioiis   in  this  case.     I 

.Novelty  of   claim  of  ~     '  i 

'■"'""'  *^"""''-  have  to  draw  the  aUcnlion  of  the  Tribunal  lo  llie  extraor- 
dinary novelty  of  Ihe  claim  which  is  here  asserted.  This  idea,  if  I  am 
able  to  convey  it  lo  Ihe  minds  of  the  Tribunal,  mnsl  have  a  very  serious 
ctrecl  in  arresting  the  attention  and  lixing  the  mind  of  each  member  of 
it  upon  Ihe  legal  considerations,  and  the  consequences  which  will  follow 
if  the  right  is  declared  lo  be  bused  on  legal  considerations.  I  said  yes- 
terday, 1  repeat  it  to-day,  that  at  various  stages  of  the  world's  history, 
according  to  their  varying  powers,  nations  have  from  time  to  lime  advan- 
ced extravagant  pretensions.     They  have  largely  acted  in  assertion  of 
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lliose  |)ivlr'iisi((iis  ii|ion  lln'  coiisidfralidii.  so  it  iiiiisl  lie  adiiiillrd,  idliicir 
|i()\M'i'  III  jiivc  cnVcl  Id  IIiimii.  II  winild  In;  idli-  and  li(i|ii'lcss  In  iiiidfilako 
llic  lask  (d' jiislifyiii;;  on  lii^di  iiKiral  ;;r(Hiiiils,  or  mi  |)riiici|il('s  of  alislrart 
justice  and  eijiiily,  iiiaiu  iiiincipli's  and  iiian\  acts  |M'i'f(iriiii'd  hy  many 
(idvernmciils  al  various  periods  of  llu'  world's  liislor\.  Itiil  lliosc  ar(!, 
ficnerally  s|M!akinj(,  |ii'('lensioiis  of  a  com|iaiMlivi'l\  rcinote  period,  and 
bcfori'  llii'  moral  force  of  piililic  opinion  of  llic  world  was  llic  f;rcal  con- 
Indliii^'  power  wliidi  it  i^  lo-day,  when  llie  rule  (d'  mij;lil  ralln-r  lliaii  llic 
rule  of  rij;lit  prevailed.  .\moii;;sl  the  Powers  wiio  advaneed  those  j;real 
prelensions,  proinimciil  umonj;  lliein,  un<|iieslioiiiilih,  werellreal  itritain 
and  Spain.  Tliev  were  iiol  llie  only  ones,  for  lliei'e  is  hardly  a  f,'reat 
Power  of  which  the  same  may  nol  lie  said.  .\inoii|;sl  those  pretensions 
were  assertions  ofconlroi,  dominion,  and  sovereif;nt\  over  a  large  extent 
of  oe(>aii,  wilhoiil  physical  houndary ,  and  without  any  external  marks  of 
delimilalion  ;  hut  even  in  those  days  of  assert  ions,  unjuslilialileas  I  helievc 
lliein  lo  have  lieiMi  in  most  eases  —  cerlainK  in  many  —  I  find  no  record 
of  any  cliiim  lo  the  property  emliraced  in  those  extended  limits  over  which 
dominion  and  sovereignly  were  so  claimeil.  There  was  iindouliledly  in 
connexion  with  those  assertions,  and  conse(|iieiil  iijion  lliein,  a  claim  to 
excliidi^  olliers  from  the  f^iven  area  —  a  claim  to  exclusive  right  lo  disal 
with  whatever  was  lo  he  found  in  llial  j;i\en  area.  Hut  thai  is  a  very 
diflerenl  thing  from  an  assertion  of  properly  in  Ihe  particular  things, 
llieparlicularanimals  which  mayinliahilthal  area:and  I  say.sidijecl  lo  b(! 
conlradicli'd,  hut  witlioul  fear  of  eontradiction,  Ihal  this  is  liie  first  lime  in 
the  history  of  Ihe  world  Ihat  a  nalioii  or  an  individual  has  ever  claimed 
properly  in  a  free  swimming  animal  in  the  ocean.  1  say,  further,  it 
follows  from  what  I  have  already  said,  that  this  is  the  lii'sl  tinu!  that  an 
allempi  has  been  made  lo  dilVerenliale  one  particular  animal  from  all  the 
other  animals  thai  dwell  during  a  large  jiarl  of  Iheir  existence  in  Ihe  ocean. 

I  do  not  know  Ihal  nu  learned  friend-;  would  even  say  they  wei'e  called 
upon  to  dilferenliate  the  case  of  the  seal  from  thai  of  other  animals.  If 
lliey  made  llie  atlempt  so  lo  diirerenliale  it,  I  think  Ihey  would  find  it 
difficult;  hul  lo  examine  Ihal  Held  of  en(piiry  at  this  moment  would  be  to 
lake  me  from  the  line  of  argument  along  which  I  am  advancing. 

Now,  if  I  am  well  founded  in  Ibis  observation,  it  is  a  startling  matter; 
and  one  is  not  surprised,  therefore,  lo  note  some  difficulty  in  liiiding  any 
authorily,  ancient  or  modern,  in  support  (d'tliis  novel  claim. 

It  is  creditable  indeed  to  the  writers  and  publicists  of  .\merica  lo-dav 
Ihat  I  do  nol  know  one  among  them,  and  I  have  made  some  cnijuiry  in 
order  to  inform  myself  upon  the  subject,  of  reputation  and  authorily 
who  has  been  found  to  justify  liie  claim  which  the  United  Stales  put 
forward  of  property  in  the  seal  or  in  the  seal-herd.  We  find  a  good 
many  who  lake  the  opposite  view.  My  learned  friend  .Mr  '•'  .ips  indeed, 
is  the  patentee  of  one  idea,  if  an  idea,  by  the  way,  can  be 
patented),  upon  which  a  great  part  of  the  present  argu-  ^  smZ  wL^'havo 
mcnl  of  Ihe  United  Stales  is  based  —  I  mean  that  Idea  set     "'''"'''' "'°  '"""■ 
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forth  ill  liis  IoIIim',  (u  which  I  shiill  iiertJiil'tiM'  |my  sdiiic  iidciiliDii,  wrilloii 
in  So|il(Miilti'r,  IKH8.  M\  learned  I'ricnil  has  ciilcrcd  tiio  arena  of  puLhc 
conlmversy  in  this  mailer;  and.  in  llar|)(!r's  .Maj;uzino  ibr  April  1891,  he 
has  |inhlisliril  an  ai'liilc,  very  mjicnions  and  ahle  as  yon  would  oxperl,  in 
\vliii'|i  he  aniplilieil  Ihe  idea  lirsl  pi'oponnded  in  lliis  leller  of  Sepleniher, 
1HH8.  The  ai'liele  is,  in  jaej,  (he  ar^'iinienl  whieli  appears  ninhir  my 
lennied  IVieiid's  si^nalnre  in  Ihe  prinlcid  doenmeiils  Ixd'ore  Ihu  Trihiinal. 
Hnl  he  was  very  spfi'dily  answered,  and  I  have  i;()l  In^re  llic  answer  writ- 
Ion  hy  a  j;enlleinaii  whose;  name  was  previously  unknown  'o  me,  — 
Mr  Ihdierl  Itayiier. 

Mr  Phelps.  —  He  was  unknown  (o  ns  cMpially. 

Sir  Charles  Russell.  —  Well,  I  shall  have  a  word  lo  say  uhoiil  that 
presenily.  II  was  piildish(;d  at  Salem,  Massaehiiselts.  We.  shall  be 
ahle  lo  ^i\e  yun  a  lillh'  laler,  I  think,  s(nne  aeconni  <d'  who  this  ^eiilleman 
is;  hut  I  am  jusliliiMl  in  relerrin^  lo  him  for  two  reasons;  iirst  of  all, 
beeausi;  Her  .Majoly's  Amhassadin'  al  W  ashiiif^loii,  Sir  .Inlian  I'aunce- 
folo.  ill  sending  il  deserihes  Ihe  wriler  as  an  emiiienl  jurist, '^aml  Sir 
.Inlian  I'aiineefote  i-;  nnl  a  man  who  sjieaks  in  a  hap-hazard  way;  but 
seeondiv,  I  will  rel'ei-  to  this  ^(Milleinan  apart  wholly  I'rom  any  additional 
weight  lo  he  derive(l  from  what  his  position  or  what  his  repntalioii  may  be, 
for  Ihe  intriiisie  iin'rils  nf  his  answer  :  il  is  well  worthy  ol'eonsidei'alioii. 

Mr  Justice  Harlan.  —  Is  that  Ihe  saim'  arliele  that  appears  in 
volmiu'  III  oflhi'  lli'ilish  Casi'? 

Sir  Richard  Webster.  —  .No. 

Sir  Charles  Russell.  Thai  is  anotln.'r  anlliority,  lo  whom  I  shall 
reh^r  later. 

Mr  Justice  Harlan.  —  There  is  an  arlichi  Ihere  sif^ned.  "  li(dierl 
Hayner  ". 

Sir  Charles  Russell.  ^  WCil,  that  shows  that  the  iiicuibers  of  the  Tri- 
bniial  have  been  very  induslrions  in  reading  Ihis  litcM'idnre.  I  have  not 
noticed  it  myself  but  my  leariUMl  friend,  who  is  very  accurate,  Icdis  me 
tiial  il  is  not  the  same.  However,  bavin;;;  called  attention  to  this  article, 
and  adopting  as  my  own  argnmeiit  some  of  the  passaj^es  in  it,  I  will 
phu  t;  it  al  the  dfsposilion  of  any  iiieinber  of  the  Tribunal  who  desires  lo 
see  it,  and  who  will  judge  it  iip(m  its  inlrinsie  merits. 

Mr  Phelps.  —  (luii  you  give  us  a  copy?     I  have  never  seen  it. 

Sir  Charles  Russell.  —  Well,  il  would  bavi;  been  courteous  of  the 
author  to  have  sent  you  one,  ccrhiinly. 

General  Foster.  —  Is  it  cited  in  your  case? 

Sir  Charles  Russell.  —  It  is  remarkable  thai  iioni!  of  your  friends  have 
culled  attention  lo  il. 

Mr  Phelps.  —  I  beard  a  man  had  written  smnrtliing:  that  is  all. 

Sir  Richard  Webster.  —  I  may  say  that,  al  page  'Ml),  il  is  a  reply  to 
Mr.  Felloii. 

Sir  Charles  Russell.  —  At  page  12  of  Ihis  arlide,  the  author  puts 
Mr  i'belps'  argument,  in  Ibc  following  way  :  —  these  seals,  making 
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llieir  home  on  American  soil,  beloiif,'  lo  llie  proprietors  ami  are  a  part 
ol'llieir  properly,  and  do  not  losi;  lliis  ([ualily  b\  passing;  Ironi  one  |iarl 
(if  llie  territory  lo  another  in  a  rc^';iilar  and  periodical  mif^ration  neces- 
siii'\  lo  their  lile,  even  lhoii}j;h  in  maUiiifjil  tlie\  pass  temporariU  liiroiif^li 
water  liiat  is  more  than  ^5  miles  I'roiii  land.  The  si  ih;  (|uesti(in  pre- 
sented is  whetiiertiie  liniUnl  Sl.ites  (lovernmeiil  has  ^  ij;lil  to  protect  its 
|)roperly  ami  the  business  of  ils  piioph-  rroiii  this  wuntoii  and  liarha- 
roiis  dcslrucliiiii  liy  lureijincrs.  which  il  has  made  criiiiiiiiil  h\  Act  of 
(lonjiiess;  or  whi.'thoi  Ihe  fact  thai  il  takes  place  upon  wuIim^  that  are 
claimed  lo  be  part  of  the  open  sea  alFords  an  immunity  lo  the  parlies  enj;a- 
f;ed  in  it,  which  llie  (jdvernmeut  is  bound  to  respect.  Il  cannot  be  doub- 
ted thai  that  is  fairly  statinj;  llii^  pith  of  my  beamed  friend's  contention. 
The  writer  |iroc(j(;ds  lo  aiiswt'i'  if  thus  ; 

Ml-  I'lii^lps  IliiiiUs  dial  lu  llif  '■  iii'(lin:ii'y  mind  ''  Iliis  qiusliuii  wimiIiI  iml  In;  a  ilil- 
liciilt  (lilt;. 

I'rul):ilily  iinl  licriiKxHlii',  !'alsi'ii('S-;iil'|iii'iiiisosii)inii  «  iiicli  the  allci'iirilivi'  ishascil 
would  I'scapii  (l(.'lic|ii,ii  |\y  surli  a  mind,  -  but  any  mind  willi  a  ;;i'aiii  uT  l(i;jir; 
si'os  al  (Mice  that  Mr  l'licl|i.s  is  muicly  begging  tlic  real  (latslion;  lliu  |iiimaiy 
OIK!  uliicli  must  bi:  .siiUled  in  Ins  I'avuiii'  bulorii  Ills  pioposiliuii  can  In;  fiJiisidLMud 
anil  llial  !<  ;  <'iiii  iri' i,r  .iii:/  imlinn  /iiii:r  iiiiij  jiritpfrtij  irhdlc'cf  in  stv//.v  i>r  nni/  ir'tld 
iiiiiiiiiii'.\  I'niiiiil  /)i'i/iniil  I  III'  iiutiiiiial  ti;rri/iii'iiil  Jiii'i.siliirniii!  ( If  (.'narsi!  Mr  I'liolps,  a 
pas'-iiM^t'T  in  law ,  liuiwsllial  in  law  tlioii' is  no  piopinly  r\'^\\i  in  wild  .■iiiiiiial- 
wliiMlhT  li>li,  niaminal,  or  biiil  r)iilsidc  o)'  l,;niilorial  limils:  Ihal  aiiyliody  and 
(■vi'i'yl)oc!\  i-^  fi'i'r  lo  appropriali;  or  Kill  llii'iii  S"  loiu;  as  in  tloinj;  Iliis  nori^lil  ol  Iit- 
litory  is  violated.  To  I'lialiiiMis  lo  rxi'icisc  law  hilly  any  li^-dil  of  proprK.-lorsliip 
ill  wild  animals  like  seals  we  miisl  conline  Hicni  williinour  leirilorial  jinisdiction. 
To  allow  tli.'in  to  leave  our  territory,  loescajie  into  the"  hif,di  seas",  is  lo  deliver  lliein 
u]!  lo  llie  leiiili.r  mercies  ol  mankind  in  u'eneial,  and  to  prcMond  lo  prevent  iioii- 
.\iiiesicans  lionidoiiip.'  whallliey  like  w  ilh  seals  loinid  in  tlii,'"lii}:li  seas"  is  to  lly  in 
the  l.n.-e  of  all  iiiU'i  iia'ioiial  law,  and  ('"iiseiiiieiilly  lo  make  i)ni-olve.i  liilieidou-. 

lb;  llion  procccib-  to  ar;;iio  in  tln^  ii'inaiiiiiiji  p.issa^cs  (h)sel\,  wilh 
referenci!  In  aulhorilv .  the  Ic^al  pnipo>iliini  wbich  is  llnne,  indicated.  .Nor 
is  this  Ihe  onl\  e;entlemaii.  llr  Sh-piirn  lliTcion  Slaiilun  of  Ihr  .New  York 
Itar,  has  written  a  book,  wliirh  is  jiiildishi;d  in  .\ew-Vork  b\  .Albert 
IS.  i\in^'.  Publisher. 

Mr  Phelps.  —  Can  you  give  us  a  copy  of  thai? 

Sir  Charles  Russell. — 11  is  very  ilislressin^  that  1  -hmild  lie  iddipsil  to 
furnish  lb.-;  ^miMiemi  lileralure  to  my  friends,  but  I  will  with  the  yrealot 
pleasure. 

General  Foster.  —  Is  that  cilcd  in  \our  case? 

Sir  Charles  Russell.  —  I  do  not  know,  anil,  with  ;iri.al  deference  to 
iMr  Foster,  I  do  not  care. 

General  Foster.  —  We  mi^lit  have  searched  for  it  if  yon  Iiad  cilnd  il. 

Sir  Charles  Riiasell.  -  The  lirsl  Kdilion  was  publisiie.i  in  |,S".II .  The 
second  was  published  in  1892.  This  f^cnlleman  examines  the  'lueslion, 
and  exaniiues  il  from  the  onl\  point  of  view  in  whifli  up  to  tlie  lime  of  this 
litigation,  if  I  may  so  call  il,  il  was  presented  on  the  part  of  the  executive 
authority  of  the  United  States  ;  namely,  as  a  iiiiestion  wlndher  or  not  the 
United  States  had  by  right  of  sovereignly  u  right  to  a|iply  its  municipal 
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le};isliilioii  to  llie  l'usUm'ii  pari  ol'  IJcliriiip,  Sea,  and  lu  baso  thai  rif;lil  upon 
a  (Icrivalive  title  IVoiii  Hiissia.  And  wlicu  lie  comes  lo  cxaniinc  llic  (lues- 
tion  of  those  exclusive  rij^hls  he  arrives  lit  the  conclusion,  nnIiIcIi  Ihe 
Tribunal  I  think  will  not  he  siii'|iriscd  at,  that  il  is  impossible  in  view  of 
the  attitude  of  the  I'niled  Slates  ilsellin  lH2'i,  and  in  view  of  Ihe  altilnde 
of  iUissia  towards  (ircat  llritain  as  evidenced  b\  Ihe  Treals  of  IHJ,"),  lo 
assert,  or  rather,  I  svould  say,  lo  subslanliate  or  lo  support,  any  claim  lo 
exclusive  JiM'isdiction  in  any  part  of  Ihe  {{ehriufi  Sea.  Then  ho  j;oes  on 
to  argue  Ihe  (juestion  from  another  slaudpoinl.  lie  deals  wilh  Ihe  plea 
which  my  friend  Mr  IMielps  puts  forward,  and  he  argues  strongly  in  favor 
of  insisting  on  regidalions  dealing  wilh  Ibis  particular  interest.  1  do 
not  (|uarrel  wilh  his  argmnent  u|)ou  that  point.  1  am  not  using  il,  nor 
is  it  <id  rem  to  the  point  1  am  now  upon —  but  I  wish  to  state  the  full  elfect 
of  it. 

Mr  Justice  Harlan.  —  Does  he  not  recommend  prohibition  with  regai'd 
lo  pelagic  sealing? 

Sir  Charles  Russell.  —  I  do  not  Ihink  he.  does.  !  do  not  think  be  says 
so  in  terms  so  far  as  1  recollect. 

Mr  Justice  Harlan.  —  Tiiat  is  my  recoiled  ion.  I  have  a  co|)y  of  the 
book  and  I  Ihink  ho  does. 

Sir  Charles  Russell. —  I  will  nol  be  cerlain.  I  Ihink  what  he  does  say. 
undoubledly,  is,lhal  whatever  is  necessary  It)  prolecl  Ihe  fur-seals  should 
be  done,  and  very  likely  the  inclinaliou  of  his  opinion  is  in  the  direction 
Indicated  bv  the  learned  Arbilralor.  Of  thai  I  am  not  al  all  sure,  but  the 
point  he  makes  is,  I  Ihink,  thai  as  a  mailer  of  legal  right  what  should  be 
done  cannol  be  done  upon  Ihe  sole  aulhorily  of  om;  iialiou.  iSut,  as  I 
say,!  am  nol  citing  it  in  Ihal  conneclion  for  Ihr  Miuineul. 

Next,  there  is  the  article  in  a  maga/.i'.e  called  tlie  "  I'orum  "  by  Pro- 
fessor .himes  .\ngell  :  published  in  .No'.ember,  1H8',). 

General  Foster.  —  lie  is  an  ArM-rican  citi/cii  whose  name  we  have 
heard  before,  lie  is  a  genlleman  of  eminence,  and  President  of  the  IJni- 
versilv  of  .Michigan. 

Sir  Charles  Russell.  —  I  am  very  ghul  to  have  had  thai  high  testimony 
in  his  iavor. 

General  Foster.  —  Itnt  be  is  nol  a  lawyer. 

Mr  Justice  Harlan.  —  lie  is  the  same  gentleman  who  was  on  the 
Commission  r(>laling  to  the  l''islieries  on  the  .Newfoundland  coast. 

Sir  Charles  Russell.  —  lu  lh(>  lieginniug  of  his  article,  which  is  on 
page  Wl  td'  liie  lirsl  solume  of  the  .Vppendix  lo  Ihe  Case  of  (ireat  ISritain, 
he  says  :  — 

.Mif;K;i  is  iinw  riiniisliiiij:  lis  wilh  Iwn  iiilorn.-iliiin:il  i|iicslions  nl'  miiiio  iiilerosi  ami 
conseiiiit'iicc.  The  liisl  cmiiiuiis  niir  liglil  ^In'rly  cxiMciseil  (if  laic  uiulcr  oidurs  uT 
our  Trisisiirv  Dc|-  irliiiciil)  lo  seize  I'orcijfn  vessels  oiiga^cd  in  <'alcliii));  I'ur-bcariiif; 
seals  in  nolirinf,'!M'a.  many  niilpsawiiy  from  lanil,  and  lo  sonil  tlicin  into  port  for 
comlcmnalioii  ami  lorl'cilurc. 


■M 


# 


Mr  Phelps,  —  Will  you  kindly  give  the  dale  of  Ihe  article. 
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Sir  Charles  Russell.  —  November  1889.     Then  he  says  ; 

Tlic  secdiiil  coiKM'iiis  lilt'  ilclcrmination  of  tlie  boundary  butwecn  Alaslva  and 
British  America. 

The  l'r(^sideiil  and  Hie  oilier  members  of  Hie  Tribunal  will  appreriale 
what  that  means.  Von  reeolleel.  Sir.  Hiat  Uie  souHicrn  portion  of  what  is 
now  failed  "  .Maska  "  iiKirely  eonsisls  of  a  strip,  or  liiih-c,  of  tlie  land 
alon^  liie  coast,  riinninf;  in  front  of  the  British  territory.  The  question 
of  Hie  aeliial  iiomidary  was  left  more  or  less  in  doubt  accordini;  lo  the 
somi'wlial  vaijne  terms  of  HieTrealy  of  IH2.'i.  That  is  not  atall  in  question 
in  this  case,  and  I  merely  menlion  it  lo  explain  Ihe  second  question  Ihat  he 
here  refers  lo.  Then  Mr  .Viif^ell  proceeds  in  this  article  to  show  what 
will  he  found  to  have  a  mmli  wider  importance  than  al  first  sij;ht  may 
appear,  thai  so  far  back  as  1881,  Mr  I'rench,  the  acting  Secretary  of  the 
TreasuiN,  writing  on  the  liiHi  March  in  Ihat  year  says  : 

.Ml  Ihc  walers  williiii  llial  Ixmnilarv  lo  llie  Wes'crn  end  of  the  Aleutian  Archipel- 
ago anil  cliain  of  islands  aio  considerod  as  comprised  wilhin  |lhG  ,waler.<  of  Alaska 
Territory.  .Ml  the  penallics  pn.'scrihed  hy  law  against  the  killiii};  of  fur-hearing 
animals  would  llierelore  ;itlach  a;.'aiii>i  any  violalioii  of  law  wilhin  Ihe  limits  before 
described. 

That  is  territorial  jurisdiction,  carrying  with  it  the  right  of  legislation 
as  for  territory.  Then,  al'ler  staling  Hie  legislation  upon  the  subject,  he 
proceeds  lo  say,  on  page  1)15  : 

The  (pieslion  is  whether  lor  this  laudable  iiurpose  uf  preserving  the  fur-hearing 
seals  from  extinclinij,  and  maintaining  uur  umlisputed  right  lo  conlrcd  the  taking 
of  these  animals  on  tin'  I'rihilof  Islands,  we  may  rightfull,\  hoard,  search,  and  seize 
foreign  ve<s(ds  in  UehiingSea  more  than  ;l  miles  away  from  land. 

The  eipiid  ri;;ht  oi'  all  uations  lo  usi^  Ihe  hiuli  seas  for  any  lawful  purpose  ot 
commeice,  navii;alion,  lishing,  or  liunliiiL'  is  now  so  universally  recofini/ed;  the 
L'niled  Stales  hiive  been  so  eoustanlly  the  strong  delender  ol  Ibis  right  ;  we  have 
so  vigorously  op[iosed  idl  allempis  of  deal  Hi  ilain  lo  search  our  vessels  in  lime  ol 
peace;  we  have  ( laimed  so  vehemeiilly  Ihe  ri>;lil  of  lishing  in  (janadian  waters  sharp- 
ly up  to  ,'1-mile  line  from  shore,  that  idiviou^ly  ue  mu-.t  -how  scuiie  very  plain  and 
cogent  reasons  to  Juslily  our  course  in  Uiduini;  Sea.  What  i  ~ons  \i.i\o  been  or 
can  be  given .' 

Our  (lovernmenl  has  f;iveii,  >o  far  as  is  known,  no  other  foinnl  slateiiienl  lliaa 
Ihat  of  Acting  Secretary  Ireiiili  labove  ipioted  in  pari)  to  inform  either  our  cili/.ens 
iM'  foreign  Powers  (d'  the  precise  grounds  on  wbicdi  Ihe  seizure  of  Brilisli  scab  is  is 
lo  be  jiislilied.  Nip  delein-e  of  our  a(  lion  by  Si-crctary  Hayard,  nor  up  lo  the  lime 
of  this  writing,  by  Secretary  lilaine,  or  Seerelary  Windom,  has  been  published. 

lint  in  our  own  newspapers  cdiloiial  wi  iters  or  contribulors  have  suggested  lines 
of  debMice  of  our  action.  The  ground  thai  they  have  generally  taken  as  Ihe  slroiigesl 
is  Ihat  Uussia  exercised  cm  lusivi' juiisdi.lion  in  Itehiiiig  Sea.  and  that  by  the  ces- 
sion <if  .Maska  slie  tiansfei  red  lo  us  the  riidit  to  exi'icise  the  same  juiisdielinii. 

Then  he  proceeds  to  discuss  Ihat  (pieslion,  and  he  arrives  al  the  eon- 
'  sioii  that  the  Treaties  will  not  support  the  claim  lo  any  exclusive  jiiris- 
■  iclioii  in  Itehring  Sea.  He  fiirttier  cites  a  passage  from  (iovernor  Mout- 
well,  the  Seerelary  ol  Hk;  Treasiirv  in  1872  in  which  he  said  : 

1  do  iiol  see  Ihat  Ihe  I  iiiled  Slates  would  have  Ihe  juiisdielion  or  powi-r  lo  drive 
olT  parlies  going  up  Ihei  e  bir  Ihat  purpose,  unless  they  made  such  an  allenii)t  w  ilhin 
a  muriuu  league  ol  the  shore. 
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I  oiiftlil  lo  say  in  passing  Uiat  my  Iriends  say  that  Mr  HoutweU's  letter 
had  reference  to  somclhing  outside  Hehring  Sea,  outside  liie  Ahiulians, 
and  llierefore  llial  it  has  not  the  iignilicance  wiiicii  otherwise  iniglit  iiave 
been  attached  to  it.  It  is  not  very  important  to  consider  tiiat  one  way  or 
the  other.  Then  on  page  9o  he  proceeds  to  consider  an  argument  as 
regards  liie  seal  fisiiing  on  the  Asiatic  coast  : 

N(i  ddulil,  the  coTiililidii  of  (lie  Sihoiiaiis  (in  llii\l  <'i);isl  would  prcsr>nt  a  strong 
casfi  I'oi'  f-'ciic'icius  lulion  on  Ilic  |iail  of  ruicijjnt'is  in  abstainin^r  from  inlcrfcii'ni'O, 
Willi  llii'ir  nicims  of  j^aininj.' a  livc'liiiO(j(l.  Hy  coniinou  coiiscnl,  onl  of  rcjiard  lo 
tliP  liaidsliips  of  llic'ir  lifi',  lislicrinuii  arc  not  dislnrbed  in  their  pursuits  in  time  of 
war.  But  can  llic  llussian  nrfrumcnl,  even  if  it  has  validity  for  the  Sihcrlans.houspd 
by  us?  We  have  without  any  scruple,  for  half  a  cenliiry,  taken  whales  in  the  seas 
adjacent  to  IhiMU.  \\e  can  hardly  assort  with  much  plausihility  that  the  memhers 
of  the  Alaska  ('.oinnieicial  I'.onipany,  which  lias  the  niouoiioly  of  seal  calcliin^;  in 
and  near  the  I'rihilof  Islands,  can  plead  in  foriii't  pauperis  for  [iroleetion  on  {.'rounds 
of  charity. 

It  may  he  argued  that  since  inos'  of  the  seals  which  aro  taken  hy  the  Hritish 
breed  on  our  soil  in  the  Pribilof  Islands,  we  have  an  exclusive  claim  to  them  in  llio 
sea,  or  at  any  rate  a  riirht  to  prot(>ct  them  there  from  extinction.  Hut  some  of  them 
breed  on  Copper  Island  and  liehrin^r  Island,  both  of  which  hclouj;  to  Ilussia.  How 
is  it  possible  to  maintain  any  claim  to  ownership  in  seals  on  the  lii^di  si'as  under 
any  piinciple  of  law  ap|ilicahle  to  wild  animals?  \Vc  can  acii'iire  no  jiroperty 
riiihts  in  animals  [••iw  natiir.r  fidui  their  hirlli  on  our  soil,  exc(  pt  for  the  time 
that  we  liidd  them  in  our  possc-'.^ion.  .\  claim  by  (Canada  to  the  wil.l  ducks  batched 
in  her  territory, after  the  birds  have  passed  her  hoiiiidary,  would  seem  to  be  just  as 
valid  as  ours  to  seals  in  the  open  sea. 

1  recall  only  one  case  which  seems  lo  fiiriiisb  any  analogy  lor  the  claim  thai  we 
may  regulate  seal  llsbinjr  in  the  open  waters  of  Hehriiig  Sea.  The  Hritish  (luvern- 
ment  does  regulate  and  control  the  pearl  lisheries  in  the  open  sea  from  .S  to  -H)  miles 
west  of  the  northern  cud  of  Ceylon.  Hut  it  is  to  be  presumed  thai  Ibis  is  done 
under  sud'erancc  of  other  Powers;  because  Ihcy  have  had  no  interest  in  inlerfering 
with  the  imrsuit  of  the  pearl  divers.  Should  they  claim  the  right  to  seek  pearls  in 
thosi'  waters,  it  is  iiol  easy  to  see  how  Great  Hrilain  <'ould  oppose  any  .irguinenl, 
except  that  of  long  acipiiescence  by  them,  in  her  exclusi\e  possession  of  the  pearl 
grounds;  and  it  is  (piestionahle  wbclbcr    bat  argument   would   have  much  wi'igbt. 

It  may  hi'  said  lliat  if  we  have  no  right  to  exclude  other  nations  from  taking 
seals  in  the  open  waters  of  Bcbring  Sea,  and  if  the  law  and  the  ficasui'x  Itegiila- 
tions  as  they  now  stand  can  he  enforced  against  our  own  citizens  in  those  sanu' 
open  waters,  we  are  clearly  desciiminating  against  our  own  countrymen.  The 
foreigneis  may  kill  seals  al  times  and  in  places  forbidden  to  us.  This  is  true.  II  i^ 
one  of  the  aiioinalii;s  and  embarrassments  of  the  pieseiit  situation. 

tin  the  wbide,  we  tind  no  good  ground  on  which  we  can  claim  as  a  li;  lit  the 
exclusion  of  foreigners  from  the  open  waters  of  Hebring  Sea  for  the  purpose  of 
protecting  the  seals. 

Tlicii  having  discussed  the  ([uestion  as  a  matter  of  right,  he  proceeds 
lo  suggest  tlial  it  is  a  matter  in  which  oilier  I'owcrs,  Great  Hrilain,  lUis- 
sia,  Japan  and  so  on.  are  interested,  and  that  tiiey  shouhl  and  ought  lo 
agree  lo  inetisures  for  Ihe  |treservalion  of  llie  species  :  litis  of  course  is 
the  position  we   liav(!   adopted. 

Lastly,  I  will  cite  another  .American  publicist,  who  is  editor  of  a  well- 
nown  book,  which,  I,  myself. have  frequent  occasion  louse  professionally, 
and  which  has  now  reached  llie  6th.  edition.  It  is  an  inlroduclion  lo  the 
study  of  International  law    by   Theodore  Dwighl  Woolscy  —  Woolsey's 
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Inloniiilioiiiii  Law.  Tin-  i(lilii);i  wliich  is  iKifuro  iiii-  is  li\  his  son,  and 
certainly  lie  docs  not  mince  mailers.  I  nood  not  say  that  palriolism 
would  suggest  to  liim,  if  his  conscience  as  a  lawyer  pcrmillcd  him  — 

Mr  Phelps.  —  lie  is  not  a  lawyer. 

Sir  Charles  Russell.  —  Well,  ifliisconscienceasa  jnristpcriniKed  him, 
to  say  what  lie  could:  hut  after  dealing  in  section  .')'■•  with  the  liroad  pi'in- 
ciple  which  lies  a!  Iho  root  oflhis  miiltcr —  thai  liic  \\'\iiU  sea  is  iVei!  and 
open  loali  nalions —  thai  it  cannot  lie  Iheproperlv  orsiiiijeel  lo  llie  Kiiipiru 
of  a  parlicular  Stale  —  thai  llie  Ihiiifts  in  it  lire  IVee  lo  all  lo  lake  Iheni, 
ami  so  I'orlh.  wilh  whicii  I  am  nol  now  Iroiihliiif;  yon  —  Ihe  edilor  adds 
Ihis  paragraph  : 

Till'  ii'ii'iil  coulidv.'isy  lii'lwi'rii  'li'i'al  lii'ilaiii  ami  llie  riiilnl  Slalr-^.  iiivulviiif; 
llii'  liu'lil  of  Hrilisli  siilijerls  III  I'aleli  seals  in  Norlli  I'ai-ilii'  walei's,  a|i|ii'ais  In  lie 
an  alli'iii|ili'il  ii'vival  nl'  llii'se  nlil  rlaiiii'*  In  jiuisilirlloii  over  liinad  sli  rli'lirs  of  sea. 
Thai  an  iiili'rnalinnal  ajriceinenl  I'slalillsliiiii;'  a  lalimial  i-lnse  season  liU'  Hie  liir  seal 
is  wise  and  neres?.aiy,  no  one  will  ilis|iiile.  lilll  lo  |iievenl  loroij-'lieis  IVoin 
sealini;  mi  llie  liiiili  se  i.  or  williiii  llie  Kani-ijialkan  sea  wliirli  is  nol  ovrii  enrl'ised 
by  Ami'iiean  lenilory,  ils  wesi  and  iioilli  wesl  slim rs  lieiiif:  llassian)  is  as  iinwar- 
lanled  as  ifKnuland  slimild  warn  lislieinien  of  oIIiit  nalimialilies  olVllie  Newlonnd- 
land   ijaiiks. 

I  say  il  is  iredilahle  to  llie  (luhlicisls  of  .Vuieriea  thai  Ihey  should  lal^e 
this  Irue  juridic  a!  and  lef;al  view  of  Ihe  coiileiilion  piil  lorward  1)\  Ihe 
I'liiled  Slates. 

Mr  Justice  Harlan.  —  ^ic  I'.hiiries.  Ihe  Manpiis  Vcuosia  asks  mti 
wiielhei'  Ihal  passa^i  was  in  Ihe  oriiiiiial  hook  ofW'oolsey,  oris  il  a 
passaj;e  added  hy  his  son  '.' 

Sir  Charles  Russell.  —  I  said  Ihal  il  was  added  liy  Ihe  preseiil 
edilor.  The  oi'i;iiiial  aulhor  is  dead. 

ThePresident.     —  Whal  is  Ihe  dale  of  Ihe  ediliou? 

Sir  Charles  Russell.     —  IWI:2.     Il  is  the  filh  ediliou. 

Now.  so  far  as  I  know,  ij  do  nol.  of  course,  venlure  lo  speak  on  llie 
mailer  wilh  eerlainlv  onlv  one  puhlicalioii  has  appeared  —  I  am  not 
talkiiii;  oi'  newspaper  arlieles  and  lliinf;s  of  Ihal  kind.  I  am  lalkini; 
of  pei'soiis  who  wi'ile  under  llieir  own  names  wilh  some  sense  of  res- 
poiisihilih  and  wilh  soiiii'  kiiowledj;i'  of  Ihe  |ei;al  eonsideralioiis  wliieh 
all'eel  Ihe  iiialler  —  Ihe  oul\  puhlicatiiiii  which  so  far  has  appeared 
is  one  Ihe  puhlicaliou  ofwiiich  in  ils  present  form,!  am  hdd .  we  owe 
lo  Iho  su.unesliiiii  of  one  of  Ihe  Aihilralors,  .liid^ie  llarlau  —  I  do  not 
know  whelher  Ihal  is  correcl  or  nol.  II  is  an  address  delivered  lo  Ihe 
sliideuls  hy  Mr  .lames  ('..  NVeiJin;;-  of  Ihe  ('.olnir.!;iaii  rniversily,  pro- 
fessor of  Ihe  Inlerualioiial  Law  School  of  Ihe  I'uiversilv  :  and  lliis  hook, 
like  llie  olliers,  is  al  llie  disposition  of  any  memher  of  the  Trihiinai  who 
desires  to  see  it. 

I  will  oiiK  say,  siiiiimarisiug  Ihe  cfFecl  of  il,  liiat  his  whole  argument 
as  I  have  appreei,iled  il,  depends  upon  llie  correctness  of  an  analo^'v  which 
he  draws  helweeu  Ihe  case  of  hees  and  seals;  and  dc|)CU(ls  further  upon 
whether  he  has  or  has  nol  rightly  appreciated  certain  well  known  autho- 
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rilics  ii|(on  Hit;  subject  ol'  bees;  but  1  conceive  il  am  not  to  be  dellected 
from  in\  line  orarf^ument  to justifv  uiNScU'at  ibis  uu)UUmiIi  lluit  be  is  !!•■• 
taiven  iu  bolb  respects.  Hut  bis  arj^uuieut  ol'  course,  is  eiiti'led  to  i)c 
Ire.ited  witb  respect,  ami  I  am  enlilieti  to  combat  bis  \ii!\v  ami  (be  aiui- 
lofiv  upon  \Nbicb  be  bases  I  bat  vie\\  wlieii  I  come  to  tbe  (pies!  ion  of  |)ro- 
pert\.  Al  presciil  IbcTribuual  uiiderslaiids  tbat  I  am  calling  alleution  to 
the  fact  tbal  Ibere  is  no  body  of  respeclable  aulborilx  Ibat  1  know  ol', 
lej;al  or  juridical,  io  sui)port  even  al  Ibis  momenl  and  even  in  tbe  beat 
of  Ibis  controversy,  Ibe  case  wliicb  is  pid  I'oi'ward  upon  tbe  jiai't  of  Ibe 
United  Stales. 

Now  I  liavc  ended  tbe  discussion  of  tliese  matters, wbicb  are  more  or 
less  of  a  j,'eneral  cbai'acler,  and  I  imd  il  willi  Ibis  one  observation  :  M\ 
aim  lias  been  to  reduce  Ibis  (lueslidti,  so  far  as  it  is  a  mailer  ol  money 
inleresi,  Io  smnelbiiif;  likewbal  I  conceive  Io  bi;  i  Is  just  proporl  ions. 

Mr  Justice  Harlan.  —  itcforc  you  leave  llial,  vviial  is  your  slatemord 
about  IxMii^  in(iei)l('(i  Io  Uh>  lor  Ibat  atldress? 

Sir  Charles  Russell.  —  I  do  not  know  bow  il  lias  readied  me.  but  tbe 
slalemeni  was  llial  lln'  aulbiu'  bad  sln-wn  \un  Ibe  pa|ier  and  Ibat  you 
Ibou^dit  il  was  worib  pnblicalion. 

Mr  Justice  Harlan.  —  I  never  saw  a  line  oi  llie  paper  before  ils  pu- 
blication. I  remeudier  In  bave  beard  I'residenl  Welling  talk  on  tiu! 
};eneral  subjecl.and  sufinesled  in  reply  to  an  impnry  by  bim  as  Io  llie 
propriety  of  liis  expressinj;  bis  o|)inions.  Iluil  if  be  liail  matured  views 
be  could  properly  |;i\e  lliein  to  Ibe  public  iu  some  lorm. 

Sir  Charles  Russell.  —  I  bave  no  doubt  llial  is  Ibe  foundalion  for  il. 
Tiie  only  elfect  on  ni\  mind  was  that  I  read  that  willi  more  care  and  dis- 
criminaliou.  as  you  ba\e  seiMi. 

Mr  Justice  Harlan.  —  lie.  like  President  Woolsey  and  President  Aiij:el, 
are  i'residenls  of  I'uiversilies  in  America.  Altliouj:b  none  of  tbem  are 
trained  lawvers,  Ibev  are  j;entlemen  ol  Wide  reading;,  and  stand  very  liijili. 

Sir  Charles  Russell.  —  if  I  were  Io  excise  iVom  tlie  voluminous 
e.xcerpts  in  llie  printed  arfiument  of  my  friends  all  who  are  not  trained 
lawverr.,  llie  residuum  wmild  lie  very  small. 

Mr  Justice  HeCrlan.  — I  did  mil  mean  to  su^^esl  tbal  you  oui^lil  to  do 
Ibat.  but  -imply  Io  inform  you  wlio  Ibey  were. 

Sir  Charles  Russell.  —  Huite  so,  Sir.  I  was  about  to  say  tbal  my 
object  lias  been  to  reduce  Ibis  (juestion,  so  far  as  it  is  a  mailer  of  money 
interest,  Io  sometbing  like  itsjust  and  true  proportions,  and  Io  dwell  upon 
llie  mivelly  of  llie  claim.  .And  now  my  last  woi'd  in  this  connection  is  Io 
point  out  Ml  a  sentence,  emphasizing;  wlial  my  friend  .Mr  Carter  so  well 
said,  bow  miicb  more  important  the  mode  of  delerminiiij;  Ibis  cpieslion  is 
Iban  till!  (piestioii  ilself.  .My  last  word  in  Ibis  connection  is  to  point  out 
the  jjrave  and  far-reacliin|;  couserpiences  of  a  decision  wbicb  should 
aflirm  a  properly  right  in  Ibis  dispute.  .My  friends  have  said  —  I  do  nol 
quarrel  with  il;  they  are  probably  rifjbl  —  tbal  a  mere  ordinary  rigbl 
of  defence  of  properly  such  as  llie  law  recoi;ni/.es,  and  such  as  I  shall 
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hereafter  explain,  wouhl  be  inadeiiiiate  for  llie  purposes  of  llie  prnleelion 
of  llie  fur-seal  in  llie  iteiirin;;  Sea.  I  am  williiij;  lo  acecpl.  \villi(Uit 
argunieni,  their  stalemeni  for  Ibis  purpose  as  correet.  They  t'laim 
that  the  mere  rijjbl  of  defenee  of  possession  would  hi;  iiiadcipiale. 
They  say  lo  fjivc  lliem  Hie  efl'eclive  right  of  proleelion,  they  iiiiisl  have 
a  riglil  of  seareli;lli(;y  must  have  a  right  of  sui/ure;  lliey  miisl  have  a  right 
of  eonlisealion;  and  I  need  not  point  out  thai  such  riglils  iiiiisl  liavo  not 
merely  a  direct  clfeel  in  interfering  with  Hie  riglils  of  other  nations  on 
the  high  seas,  but  must  have  a  direct  and  serious  cU'ect  in  harassing  and 
inlerfcring  with  the  commerce  of  the  world,  vvliieh  has  nothing  lo  do 
with  Hie  question  of  pelagic  scaling  at  all. 

I  say,  Iherefore,  llial  Ibis  qncslion  does  involve  gravely,  does  involve 
direclly,  Hie  freiHlom  of  Hie  seas  and  Hie  equalih  of  all  natiiuis,  he  they 
great  or  small,  upon  the  seas. 

Now,  Mr  President,  I  proceed  to  slate  the  order  of  Hie  argument 
wliicli  I  am  abonl  to  present.  I  shall,  lirsl,  consider 
the  facts  and  circumslanees  of  Hie  seizures  of  Hrilish 
vessels  under  Hie  cvcuutivc  authorily  of  Hk;  I'liiled  Slates' 
(ioveniiiieiil;  for  il  inusl  not  he  forgolleii,  wlial  I  look  Hie  liherly  a 
good  many  days  ago  now  of  reminding  Hk;  'rrilninal  of  thai  the  (iovern- 
ineiil  of  Hie  Oiieeu  here  is  a  parly  i'om[ilaining  Hiat  the  property  of  the 
siibjecis  of  (ireal  Krilain  has  been,  willioul  legal  warrant,  seized  and 
coiiliscaled,  and  some  of  Hie  crews  of  those  vessels  lined  and  imprisoned, 
also  wilhout  legal  warrant.  It  is  pari  of  Muir  duly  to  lind  the  fads  in 
lelalion  lo  those  seizures,  lliougb  it  is  not  pari  of  your  duly  to  assess 
Hie  claims  for  damages  in  respect  lo  lliein.  I  shall  llien  pass  lo  the 
coiisideralion  of  Hie  lirsl  four  queslions,  grouping  llieiii  logelher.  in 
article  VI  of  the  Trealv  .  Ibe  (|iieslioii  which  we  have  called  llie  ques- 
lioii  oi'dei'ivalive  riglil  under  llussia.  I  shall  then  consider  (|U(!stion  ti, 
lo  wiiicli  Hie  great  siress  of  Hie  argiimeiil  of  my  learned  friend  has  been 
directed;  and,  lollowing  n|ion  I  bat  examiiialioii  I  shall,  asking  for  the 
patiiMice  of  Ibis  Tribunal,  examine  Hie  eases  that  have  been  cited  ami  the 
proposilions  Hial  have  been  based  on  those  cases.  And,  linally,  I  shall 
examiiu' Hie  analogies  sought  to  be  drawn  from  the  legislation  of  oilier 
.Nalioiis  a>  all'ordiiig  some  foiindalion  for  the  conleiilions  advanced  on 
Hie  par!  of  iiiv  learned  friend  Mr  Carter:  especially  I  shall  examine  the 
argiiincul  Ihal  in  the  analogy  of  llial  legislalionof  other  civilised  countries 
is  lo  be  found  some  warrant  for  Hie  siiggeslion  thai  inlernational  law 
sanctions  such  claims  as  are  here  advanced. 

TlIK    SEIZtMlKS    OK    TIIK    liniTISlI    VKSSELS 

I  begin,  al  once,  with  Hie  (pieslion  of  llic  seizures. 

The  President.  —  Vou  spoke  yesterday,  Sir  Charles,  of  introducing 
into  Hie  general  plan  of  your  argument  the  two  dill'ercnl  questions  of 
damages  :  those  with  reference  to  the  seizu;'e,  and  lliose  under  the  modus 


viieiii/i.  Al  which  niniiii'iil  of  voiir  arjiiiiiKjnl  do  \oii  iiitoiid  In  hriiij; 
lliosc  qiieslioiis  ol'diimiiffos  in? 

Sir  Charles  Russell.  —  Al  llir  concliisioii  olall  (|nosliiins  ol'iiriticiiile. 

The  President.  —  In  Ihc  lirsl  |iarl  of  your  arfjuiiioiil.  lid'on'  yon 
cnliM'  iijioii  Ihc  lt(>;;iilaliiiii«i.' 

Sir  Charles  Russell.  —  Ciilainly. 

I  was  al)iiiil  Id  (haw,  as  il  is  iij;hl  I  shoiihl,  the  allciilioii  of  (he  Tri- 
hunal  Id  whal  ils  rniiclioii  is  (iikIim'  Aiiii'lt;  Mil.  I'lKlcr  Arlich;  VIII,  il 
is  providod  llial 

Tlic  llij;li  (jiiilrai'liii;,'  riirlii's  liiiviiii;  Inaml  llii'iiisclvi's  unaliii'  In  iiu'ii'i'  upon 
:i  icrnciicc  wliic-li  shall  jiicIikIi'  Ihc  (|iicsti(iri  nl'  Die  liiiliilily  d  caili  Inr  Ihi'  injuries 
allc|^i'il  III  have  hi'i'ii  sMslaiiii'ii  hy  llii>  (illn'r,  iir  hv  its  cilizcii^,  in  cnnncclinn  wilh 
llir  claims  |ii'e'<i'nlci|  anil  nmi'il  liv  il;  and.  hcini.'  snlicilims  llial  this  suliinilinalc 
i|in>liiiM  slionlil  iiiil  inli'n'n|il  nc  Iniiiicr  ilrlav  Ihc  snliniissinii  ami  iji'li'iniinatinn 
ol' the  main  (incsliuns.  lin  afiicc  thai  cillicr  may  snhmil  In  liic  .\rliiliatiiis  any 
qnoliiin  111'  faci  invdlvni  in  saiil  riaims,  ami  a~U  I'm'  a  limlin^'  llicii'im,  the  (|ncsliim 
of  Ihc  JialiiMlv  III'  citliiT  (iii\i'i  lun'Ml  n|Miri  Hie  lai-N  fiininl  lo  lie  Ihc  sniijcci  ol'  lar- 
Ihci-  ncL'iili.ilinn. 


Mi'aiiiiii.'  nl   -  ii:il>il:1_\ 
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I  shoidd  iiivc  Ilii>  allcidion  of  my  h'anii'd  IVicnds  al  Ihis  |iitinl  lor  niin 
nioiniMil.  We,  I  Ihinlv,  a^n^c  lil  is  su  slah'd.  I  Ihiiik.  in  Imlh  Cases  llial 
liiid  (Iocs  mil  iiiNidvc  Ihc  calling  ii|ioii  Ihis  Trii)iinal  lo  deal  wilh  any 
(|iics|ion  (ilaiMounl  ? 

Mr  Phelps.  —  II  docs  nol. 

Sir  Charles  Russell. — .No.  \\C  aj;iv(',  Ihcrcroro,  Ihal  Ihis  Triliimal 
will  iiol  III'  Ii'iimIiIi'i!  lo  assess,  a>  Ihc  lechiiical  phrase  is,  llu;  ainonnl  of 
dam  i^i's.  W'lial  Ihc  'rriliiiiial  will  i)c  asiuid  lo  do  is  lo  liiid  any  ([iicslion 
of  lad  involved  in  Ihe  said  claiin:  and,  so  far  as  we  arc 
concofiicd,  Ihc  simph,'  lads  Ihal  wi^  i'e(|ncsl  Ihc  Trilinna! 
lo  liiid  will  III'  lhcs(!.  Two  of  lh(;in  ai'(!  iitidispnlcd :  —  lirsl,  llic  liict  of 
the  sci/.nres:  ne\l,  Ihe  I'ad  Ihal  I  hose  sci/iirc^s  wen;  made  wilh  Ihe  anllio- 
rily  of  Ihe  Mxecniivc  ol'  Ihe  I  niled  Slalcs,  —  neillier  of  Ihosc  lads  is  in 
dispide;  and  Ihe  only  rcmaininf;  one,  llKM'd'ore,  which  we  shall  ask  liio 
Trilinnal  lo  iind  is,  Ihal  Ihen;  was  no  wai'raiil  in  law,  in  llio  drcnm- 
slances  of  Ihc  caSe,  for  Ihe  siM/iire  and  condemnalion  ol'  Ihose  siii|is,  or 
Ihe  iin|)risoninenl  of  llieir  crews. 

Mr  Phelps.  —  \\C  should  nol  regard  Ihal  as  a  lad,  as  il  seems  lo 
be  a  [)roposilioii  of  law. 

Sir  Charles  Russell.  —  lUil  il  musl  be  I'onnd  as  a  I'acl,  liiougb  I  agree 
il  iiiv(dves  a  proposilion  ol'  law. 

Senator  Morgan.  —  lllixes  liabilily,  does  il  nol? 

Mr  Phelps.  — Ol'conrso  il  docs. 

Senator  Morgan.  -  I  undersland  Iho  Trcaly  does  nol  jiermil  us  lo 
lix  liabilily  upon  tillier  (lovernmenl,  and  liial  would  lix  liabilily.  would 
il  nol.' 

Sir  Charles  Russell.  — .\ol  necessarily;  1  agree  il  woulU  go  a  very 
long  way  lowanls  doing  so. 
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The  President.  —  I  lliink,  Sir  Charles,  you  iiiusl  make  your  dislinc- 
(idii  a  lilllc  clcaror. 

Senator  Morgan.  —  II  seems  to  me  il  {^oes  liie  sslioie  lenglli. 

The  President  —  Voii  must  iniik(!  it  clear  for  us  liiat  it  is  nol 
liahilily. 

Sir  Charles  Russell.  —  Well,  you  are  iiol  losay,  "  W'elliereiipon  award 
anil  ii(IJii(lj;e  llial  llie  I'liiled  Slales  shall  pay  so  much  damages  ".  That 
woiilil  lie  llie  ai'lirmaliiin  ol'lialiilily  :  hiil  yoii  are  asked  lo  iind  the  facts 
as  lo  Nvhelherllie  seizuri's  occurred, as  towhellier  lliey  wenulone  with  liie 
aulliorily  of  the  I'niled  Slates,  as  to  whether  Uiere  was  any  juslificalion 
inlaw  rdi'lhein.  I  do  nol  see  how  von  can  escapi'  il  ;  and  I  lliiiik  the 
passaj;v  wliii'li  I  am  ahoul  lo  n.'ad  shows  that  I  he  view  of  my  learned  friends 
was  ihc  same.  You  will  see  al  paf;e  217  of  the  printed  .Vrguincnt  of  the 
I  iiileil  Slales,  a  sonlence  which  make>  llie  mailer  clear. 

'riiecliiiiiis  siiliiniltiil  mi  llii'  p.irt  offiroal  riiilniri  aro  for  damafres  sustained  by 
(•(•ilaiii  (if  il-i  sulijecls  liy  icaMili  iif  llie  seizure  liv  the  Uiiit(,'d  Slales  uf  cellaiii  ves- 
sels all(j,'('il  to  lieliiii^' lo  such  sulijerls.  and  warniiif;  ccrlaiii  Hiilisli  vessels  (!ii^'aj,'od 
in  scaliiii:  nol  to  ciilcr  licriii;:  Sea,  and  no! ilyin;,' ^certain  oilier  Hiitisli  vessels  cn- 
(.Mui'il  ill  llic  ca|ilMli'  111  sells  in  llciinn  Sea  to  leave  said  sea,  whereby  il  is  insisted 
thai  tliii  owners  of  >ncli  \e-se|s  siislaiiie.l  losses  and  damages,  as  set  forth  in  the 
ic>|ieilive  claims. 

Now  I  call  special  altenlion  lo  these  next  paragraphs  : 

The  i'ii.'hl  and  aiilhuiily  id' the  liniled  Slales  to  |iro|ec(  llie  seal  herd,  which  has 
ils  hniiie  ill  Ihe  I'i'iliiliif  l>laiiils.  and  in  the  exercise  of  such  li^dil  to  iiiaKe  i'e|irisal 
of  ~i  111  >kiii- wriin;.'liilly  lakiii,  and  lo  seize,  and,  if  necessary,  forfeil  Ihe  vessels 
and  iilher  |iiii|ieily  eni|iloyed  in  such  unlawful  and  destructive  luirsuit,  is  a  neces- 
sary iiiiiileiil  111  Ihe  iif;lit  asscrleil  liv  Hie  I'niled  Stales  lo  an  exclusive  property 
iiileri>sl  ill  said  seals  and  the  industry  eslahlished  al  the  sealeries. 

We,  however,  pi'eface  what  we  have  lo  snliiiiil  on  this  featiiii'  nf  the  case  by 
sayiiii;  llial.  if  it  si  all  lie  held  h_\  llli^  Irilniiial  llial  lliese  seizures  and  inlerferences 
with  Hiilish  vess(  is  were  wroiiL' and  niiinslillahle  under  the  laws  and  principles 
applicable  thereto,  llioii  il  would  iml  be  heconiiii^  in  niir  iialimi  !o  coiilcsl  those 
claims,  so  far  as  they  are  just  and  williin  the  lair  amuiinl  id'  the  daiiia,(es  aclually 
snslaincil  liy  Hrilish  subjects. 

I  care  ind  in  what  form  il  is  put:  hut  surely  it  is  a  ipiestioii  of  fact, 
aye  or  no,  were  the  C.anaiiiaii  vessels  evereising  a  I'iglil  when  'hev  were 
seized:  aye  or  no,  was  llieiv.  in  poini  of  fact  or  of  law,  any  ju:  lillcalion 
for  those  seizures.  1  care  not  whether  the  result  of  tiiose  liiidii.gs  is  or 
is  nol  n(>cessary  to  lanil  Ihe  l.'niled  Slates  in  lialiility.  If  it  he  so,  so 
much  the  sim|)ler  the  (|ueslion  of  the  settlement  of  those  claims;  hut  il 
could  nol  have  heen  intended,  il  would  have  heen  an  ahsnrdilv  lo  suggest 
that  this  Trihunal  was  merely  lo  Iind  Ihe  fact  thai  the  vessels  were  seized, 
and  merely  lo  Iind  the  fad,  whicii  no  one  has  ever  disputed,  that  those 
seizures  look  place  under  the  executive  nuthorily  of  the  I'niled  Slales.  It 
would  be  idle  to  sugg(>st  that  this  Trihunal  was  called  upon  nierelv  to 
determine  those  fads  ahoul  which  Ihere  is  no  controversy;  and  il  will  be 
observed  that  the  language  lo  which  I  have  called  attention  in  .Article  VllI 
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a|i|)cai's  to  f;ivo  ii  I'ijjiil  In  cillici'  of  llirsc  piii'lics,  lln-  I  iiilcil  Sliilos  on 
llic  iiiii'  hand  <ii'i'al  Iti'ilaiii  <iii  lint  itthiT,  lo  call  ii|iiiii  llic  Trilxiiiiil  !<> 
liiiil  ail)  i|iii's|i(iii>  ol'  lai'l  iiiv(il\i!(l  in  llii'  said  claims. 

I  caiiiiol  -cc  any  ([iifslion  ol'  fact  iiuiri'  dii'cclK  invnlvcii  in  this 
claim  than  llic  ([iii'stion  what  these  Canadian  \csscls  were  en^a^ed  in 
when  they  wei'e  sei/ed,  iir  when  llii^y  were  interl'enHl  with  —  whether  they 
were  exercising  a  rij;ht,  whether  lliev  were  comniitinf;-  a  wi'oiij;,  whetiitM' 
llie  I'liited  Slates  had  llie  wari'ant  of  law,  (ir  whelher  it  was  a  lawless 
inlerl'erence  and  lawless  ariest. 

Mr  Phelps.  —  IN'rliaps  I  may  sn^jj;esl  tn  iiiy  learned  IVieiid  one  ver\ 
serious  (|uoslii)n  of  fact  as  it  seems  to  me,  as  to  whether  some  of  these 
vessels  were  the  |)ro|)erl\  of  llrilish  snhjects  al  all. 

Sir  Charles  Eussell.  —  1  am  exceedin^'U  oliii^ed  to  my  h'arned  friend 
for  that  ilhistratiiiM.  II  would  he  a  (]iiestion  of  fact  which  mi^lit  or 
mi^lit  no!  be  siihiiiitted  lo  this  Trihnnal:  we  do  nol  seek  to  (li>lnrh  or 
einharrass  the  Trihnnal ;  if  there  Ik?  any  vty.\\  dispnle  of  that  kind,  we  ai'o 
qnile  willing  to  leave  it  eiitireh  an  open  ipiestion. 

The  President.  — That  ((uestion  will  perhaps  he  rather  raised  by  yon 
Mr  IMielps  than  ii\  the  other  side. 

Mr  Phelps.  —  It  has  heiMi  raiscMl  in  our  ar{;iimenl.  We  do  not  cai'o 
to  discuss  it  if  the  (ionnsel  on  the  other  siih;  do  not.  It  is  a  fact  they 
mayor  may  nol  ask  llie  Ti'ihunal  to  decide.  If  tiiey  do,  we  dispnle  it. 
If  Ihey  do  not  we  have  nolliiiif;  lo  say. 

Sir  Charles  Russell.  —  i  am  ol)lij;ed  lo  my  leariii'd  friend  for  his  inter- 
posilion,  because  I  lliink  it  throw  s  some  li^hl  upon  I  he  matter.  Tlu;  liiuliiif; 
thai  llic  vessels,  the  names  of  whiidi  appisir  in  the  case,  have  been  seized 
and  seized  wliih^  iwercisin^  a  legal  rifilil  would  not  conclude  the  liability 
of  llie  I  iiited  Stat(!S  lo  pay  if,  for  instance,  it  turned  out  that  some  of  those 
vessels  were  owned  by  citizens  of  llu-  Cnited  Slates  and  subject  lo  the 
laws  of  the  I  iiited  Stales. 

Lord  Hannen.  —  Wonid  nol  that  be  one  of  llie  fads  which  we  might 
be  ]properlv  called  u|)on  lo  delc^rniine? 

Sir  Charles  Russell.  —  L'ndoublcdlv,  ni\  Lord;  I  have  said  so;  it 
miglil  be;  but  it  is  a  fact  that  as  far  as  I  know  al  present  —  I  have  not 
referred  to.MrTu|)per,  IheCaiiadiaii.Vgenl,  to  have  his  view  in  Ibis  mailer  — 
but  so  far  I  have  no  reason  lo  suppose  thai  thai  is  a  mailer  Ibal  we  should 
care  lo  press  Ibis  Tribunal  lo  embarrass  itself  wlib  at  all;  bill  I  shall 
answer  thalqucslionala  liiler  stage;.  Kor  llie  presi^nt,  I  am  con  leu  I  to  say 
Ibal  the  queslions  of  I'ael  which  I  submit  the  Tribunal  ought  lo  llnd  are 
these  —  the  fact  of  the  seizures,  which  is  nol  dis|iiiled  :  the  lad  Ibal  Ibcse 
seizures  were  uuide  with  the  autborily  of  llie  United  Stales  (iovernmcnl  : 
and  the  fad  Ibal  Ihe  vessels  so  seized  were  c.vcrcising  a  rigbl  upon  the  high 
seas  ;an(llinally,the  fad,  in  any  form  in  which  il  is  desired  lo  be  couched, 
—  I  care  nol  what  —  Ibal  there  was  no  warrant  in  law  on  llie  part  of 
the  L'nitcd  Slates  for  Ibose  seizures.  I  beg  lo  say  Ibal  the  view  which  I 
am  now  presenting  is  the  view  presented  in  the  passage  from  the  railed 


■I 


stales  (111 
rilmiial  In 

m1  in  lliis 
•n^ii^od  ill 
icllitT  IIk'Ii 
a,  wlii'llicr 
s  ti  lawli'ss 

1(1  (iiic  \x'.y) 
IK'  of  llies(! 

rued  rriciid 
li  inij;lil  111" 
)  disliirli  or 
kind.Nvcan! 

vised  li>  >on 

do  iiol  I'iiro 
^  a  fact  lliey 
(•  disimlc  il. 

for  his  iiilcr- 
Thc  liiuliiiH; 

(>  boon  s(>ized 
llic  liability 
)1|K'  ol'  lliosc 

iibjccl  lo  I  bo 

lb  Nvc  iiii^ld 

said  so ;  il 

—  1  bav(!  nol 

lln^  mailer  — 

al  wosbould 
1:  bill  1  sball 
coiilcnl  lo  sa\ 
111  lo  find  arc 
I'a.t  llial  Ibosc, 
Ciovornmciil  : 
upon  Ibcbijili 
lobe  coiK'lied, 
oil  Ibc  part  nf 

.  view  wbicli  1 
0111  Ibc  IJiiilcd 


—  777  - 

Slates  Aif,'Uiiieiil  lo  wiiicli  I  have  alreadv  drawn  yonr  allenlion,  and 
wbicli  is  also  in  llio  I'niled  Slules  Counter  Case. 

Lord  Hannen.  —  Doc^  nol  voiir  coiilciilioti  anioiinl  lo  Ibis,  that  Ibc 
qii(>sliiiii  ol'  Ibc  iiabilih  rcrcriii!  to  in  llic  K|||  Arlicb*  means  llie  (|iiestion 
ol'llic  aiiioiiiit  oriiabililv? 

Sir  Charles  Russell.  —  Weil,  llial  is  one  \ic\\.  biil  I  confess  I  ibink 
Ibe  word  is  more  j;encral.  I  confess  Ibc  word  •'  Iiabilih  "  is  nol  narrowed, 
1  musj  say,  lo  Ibe  (|iicsli(iii  of  amoiiiil  iiiercU.  I  Ibink  Ibe  word  "  liabi- 
lity "  lias  a  wider  si^nili(  aiice. 

Lord  Hannen.  —  WOiilil  not  your  ciuilentiiui  limit  it  lo  llial  sense? 
Voii  saj,  wi-  arccoulincd  to  wlii'tlicr  il  wasdoue  wr(Uij;fiill\ . 

Sir  Charles  Russell.  —  ('.nlaiuly,  tlu;  fad  yon  are  re(|iiire(l  lo  liiid 
luu'^l  carry  with  il  the  cousc(pu'iice  lliat  Ibe  sei/iires  were  wron^'bil. 

Mr  Justice  Harlan.  N  it  Ibe  fad  llial  tlie\  did  or  did  not  do  it  in 
viola! ion  of  the  law  ?  —  is  llial  a  fad? 

Sir  Charles  Russell.  —  I  IliinU  il  is. 

The  President.  —  Well,  I  IbiuK  we  will  let  you  argni;  yonr  point  :  bill 
Ibis  'ri'ibmial  must  riiserve  for  fiirllici-  c(msid('ratiiui  whelber  Ibey  will  or 
not  lak(;  it  as  a  fad. 

Sir  Charles  Russell.  —  I  will  also  icspcdfnlly  reserve  lo  myself  the 
rij;lil  of  siippoitiiij;  iiiv  views,  because,  know  iiiu  what  was  lo  Ix-  found  ill 
llie  l'.oimt(>r-('.ase  of  Ibe  I'liiteil  Slates.  I  really  did  not  anticipate  that 
lliere  would  be  aiiv  (iill'ereiice  bdwceii  us  lUi  this  point  II  is  liie  liist 
time  that  it  lias  been  su^j;'este(l  to  me. 

Now  I  want  lo  call  allenlion  to  pa^e  l.'CJof  Ibc  (iomiter-C.ase  in  Ibis 
coiiuccljou.  1  luendy  refer  lo  it  to  show  llial  tliev  discuss  the  (pies- 
lioiis  rel'ei'i'(!(l  lo  b\  my  learned  IVieiid.  Mr  IMielps,  su^j^cstiiif;  that  some 
of  tliese  vessels  art!  iiol  Ib'itisli-ow  iied  vessels,  and  llie\  take  Ibe  point 
wbicli  my  learned  friend  Mr  (loudert  reiterated  Ibe  oilier  day,  that  no 
daiiia^(!s  can  be  awarded  lor  prospective  prolils,  on  tlie  ground  that  Ibev 
were  loo  reiiiole.  My  learned  friends  made  III'  ar^iiinenl  under  a  inisap- 
prebeiisioii,  I  lliiuk.  of  tlu!  lieueva  decision;  imd  then  upon  paf:i>  l.'H 
lliey  insist  llial  llie  (lamajics  claimed  ari>  excessive;  and  llieii  eome..  Ibe 
liiial  |uissaj;e,  lo  wbicli  I  especially  desire  to  call  atlenti(Mi. 

The  IJnilcd  Slalc- iln  iml  ilcciii  il  iicccs-ni y  |<i  ...liili'  jn  dcliiil  wlicieiii  llic  Viiliia- 
lieiis  mill  ilania^'cs  I'luiincil  ;iii'  cxrcssivi'  ;iiiil  ex.'iiiircralcil,  nr  ^iilinill  innurs  in 
ri'liitidii  llicri'lii,  rnillicr  lliaii  li>  llic  aimlysis  eT  sniil  clMiiiis  tuiunl  in  (lie  .\|i|iciiilix 
to  this  tlii'ir  Cuinilcr  C.ii-ic,  al  |i;ij:c  .l;Ui.  inr  Ihc  i-ca^nii-- 

.Now  Ibis  is  llieir  reason.  — 

T'-.al  llic  •■  (picsliiiiis  ol  I'acl  involved  in  llic  claim  "  or  either  uf  Ihi.'  |i;iilics  to 
tlie  Treaty  a^rainst  llic  nihci ,  In  lie  snliniiltcd  l,i  the  irihiinal  of  ArliilraUnii  under 

Iho  jirnvisiniis  nf  Article  VIII,  slnmld.  us  lliis  Article  is  lcrst<Mid  hy  the  Tnilcd 

States,  have  relatieii  enly  In  such  lads  as  tend  In  tix  the  lialiilily  of  one  party  In  the 
other,  and  do  not  include  facts  which  relalf  tu  tin;  aniunnts  ol  such  claims. 

Mr  Phelps.  —  C.eiliiinly. 

Sir  Charles  Russell.  —  Showing  that  Ibe  United  Slates  took  the  view 
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lliiil  I. Dill  iliiiiiicn  liiis  Ix'i'ii  ^oimI  (>iiuu;;Ii  Io  rxprusH  as  lu  nnIiuI  smis  llio  li- 
iiiiliiliuii  1)1'  this  iiiuIUm'. 

The  President.  —  ll'il  is  imirR  coiivi'iiiiMil  for  you  Id  prociMMl  willi  \oiir 
ur^;iiiii.'iil,  il  is  iiiiiii-i'slDiHl  lli;il  lln'  'rriluiiial  rcsiTvcs  I'm'  fiirlln'r  consi- 
ilel'illinii   lllc  i|||i'>.|iii|i  uliicli    liiis  lii't'll   liliiDli'd. 

Lord  Hannen.  —  II' I  inii\  |iiil  Iliis  (|iirsliDii  Id  ym,  Mr  i'lM'l|is ;  it 
WDiilil  ;i-<i^l  III)  iiiMli'i'^hiniiiii,::,  :il  lisisl.  dI'  Ilic  |iDiiil  in  ilill'i'i'i'iicn 
bclwi'i'ii  \Dii.  il'NDii  I'Diiltl  \>illi  |irD|irii-l\  iin-'NM'r  this  i|iii-sliDn  :  I'd  you 
cijiisidor  lliiil  \\i'  liiiiliii;;  Hit'  I'liils,  llu-  I'nili'il  Shili>>  wdiiIiI  in  llic  riiliin; 
ne^oliiiliniis  wliicli  \ndiiI<I  hiKu  jiliici'  ms  Id  iiiiliiiilx  lir  IidiiikI  Ii\  diii'  ilrci- 
sioii  dI'  |iriiii'i|)|i>  njiDii  Ihi'  lirst  funr  i|iii'«liDii>.  di'wdiiIiI  il  still  ln'  Dpi'ii  to 
tliein  Id  >ii\,  u|)Dii  tliu  fuels  IuiiikI,  NM!  slilhii;iiiit:iiii  Hint  we  uri!  not  liiililc 
lo  pay  ilaiiiii;;i's  for  any  soi/iin;? 

Mr  Phelps.  — Thai  is  a  (pirstion,  ni\  LdiiI,  liial  I  am  iidI  prepared 
at  Ihi-  niDiiieiil,  Id  e\press  an  Dpiniun  npDn. 

Lord  Hannen.  —  \ Vrx  well,  perhaps  \dii  will  (imsider  it. 

Mr  Phelps.  —  I  iiia\  siiy  thai  our  view  Dlarliele  \  III  ha-  lieeii  simply 
this  :  thai  any  i'aels  wliiih  either  parly  reipiesled  Ihe  'rriliiinal  Id  liiid  and 
cstalilish  liy  proDl',  heariiif;  npnii  llie  (piestiini  of  claim  I'di' these  scm-i  'i's, 
would  hepassed  iipDiianil  rDiiiida-mi^hl  he  riuht  hy  the  Trihiiiial :  and  thus 
the  whide  Mihjeet  of  Ihi'  liahility  of  the  lio\eriiiiieut  of  the  I  iiiled  Stales 
oroflireal  i'trilain  to  pay  any  amount,  whether  found  hy  the  Trihunal  or 
nol.in  ri'spiM't  dI'IIiosi'  facts,  would  he  h'l't  an  open  ipii'-tioii.  'I'lio  mate- 
rial fart-  as  to  the  seizure  (d'  tlie^e  vessels  woidd  seem  lo  iiie  lo  lin  llinse  : 
What  \ess('l-  wre  st;i/.ed'.'  Hid  they  lielonf;  If)  lirilish  suhjecis'.'  When; 
were  lliijy  sei/t'd?     Was  all)  claim  made  as  a  ground  forsei/ure.  except 

that   they   wei n};iif;i'd  in  \\\i'  liikin;;  of  seals?     Sindi  I'ai'ls  as  llial .  I'immi 

\vlii(di.  when  found,  iiiij;hl  he  deilueed  well  enough  Hie  answer  Id  t  I'e  (pie- 
lion  whether  upon    those  I'aels   the   I  tilled  Stales  ouj;lil  to  pay   or   ;;oi. 

Lord  Hannen.  —  Well,  that  is  Ihe  whole  (|uosliou  o\er  a;;ain,  and 
all  this  Ariiilraliou  would  ^o  for  nothing. 

Mr  Phelps.  ^  .Not  necessarily. 

Mr  Justice  Harlan.  —  Suppose  Ihis  Trihunal  shoulil  dt'cide  niidi'r  Ihe 
|)oiiits  in  .\rtii  le  \'l,  thai  Hu;  I  iiiled  Slates  had  oi'  iiad  not  any  ri^lil  of 
property  in  tin;  S(;als.  and  had  or  had  not  a  ri^lit  lo  prolect  tlieiii  on  tliu 
liiiili  seas,  yon  would  consider  Ihe  I'liiled  Slate-  hound  h\  that  I'ulin;,' 
when  the  two  nations,  if  Hie  occasion  aros(\  };<)l  lojielher  in  nef;oliations 
on  the  (pa'stion  uf  damages. 

Mr  Phelps.  —  I  should,  Sir,  if  you  put  thai  (piestion  tome  al  lliis 
lime. 

Mr  Justice  Harlan.  —  Thai  is  what  I  nnderslaiul  Lord  llunnen's 
queslion  lo  einhrace. 

Mr  Phelps.  —  If  that  is  Hk;  purport  of  the  tuupiiry,  Vcs.  I  do  not 
suppose  tor  inslance  llial  if  Ihis  Trihunal  >hould  decide  that  tin!  I'niteil 
Stales  had  no  rifjlit  of  proi)erty,  and  no  rif;hl  of  prolerlion,  and  that  under 
the  eircuuistances  vessels  were  seized  belonging  lo  Mrilish  subjects,  I  do 
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Hill  iiiiili'isliiiiil  lliiil  il  Nvtiiilil  Ih>  ii|ii'|i  III  llii-  riiili'il  Stall",  al'li'i'  llial  Id 
insist  lliiil  llici'i'  \MiH  a  i'i)ilil  nf  sci/iirc.  ami  a  i'i;:lil  nl' pi'Dli'i'liun,  in  Hit; 
faif  (if  Hit'  tliMisiun  iil'llir  Tiilinnal. 

Lord  Hannen.  —  I  am  liminil  liisa\  llial.  assiniiin^  llial  llial  inav  ho 
laKiMi  n-<  inif/iiiri/iif/n'.  il  wdiihl  mci'l  my  (|m>sliiMi. 

The  President.  —  Ami  in  thai  ra^f  llif  lialiilily  s|ii)Ki'ii  nl  in 
Artit'lt:  \  III  sMiiilil  niiTi'ly  rrlri'  In  llif  i|iifsliiin  of  imli'iiinily,  ami  llii'ii 
llii'i'i'  woiijil  1)1'  no  ilisa^ri'i'ini'iil. 

Mr  Phelps.  — That  (iiinslion,  as  il  si'ciiis  to  iiir, '.Nliiili  was  |iiil  \i\  his 
Lonislii|i  rt'l'crs  I'alhi'r  to  llif  inh'i'i'ni'f  llial  lliornihttl  Sales  rioveniiiient 
Nsoiilil  I'eel  ilseir  lioiind  to  ili'avN  ill  ri'S|ie('t  oT  llie  sei/.iire  rroiii  llie  ileci- 
<iiiii  til'  the  [loiiits  of  law  in  ri'sjir.  I  to  the  other  hiaiiihes  of  tliu 
ciise. 

Lord  Hannen.  —  Yos.  The  ohjei'l  of  my  eii(|iiiry  woiihl  he  comiilelely 
met  it'  il  ran  he  laKen  as  aiilhoi'ilalive.  We  will  assume  hir  a  iiuiiiienl 
llial  the  linilin^  winihl  he  no  |ii'(i|iei'ly.  IT  llial  eaii  he  laeKeil  mi  lo  Ihe 
lintlin^  of  t'.iets  as   |o  ||i(>  sei/.iire.  Ilieii  thai  wmilil   meet   that  which  Sir 

Charles  has  I ii  a>Kiii^  hir.  a  lintiiii^:  llial  il  was  an  illegal  si'i/iiie ;  and, 

it' so.  I  |ii'i'siime  that  would  satisfy  his  r('i|iiii'emi'nl.  as  iindoiihledly  il 
would  iiii'i'l  the  view  wliieli  I  iiilemled  III  indieale  in  the  i|iieslion  I  |iiil  lo 
yon. 

Mr  Phelps.  —  ^oiir  Lonlslii|i  will  see  llial  if  \on  as|,  the  ojiiiiion  of 
Ihe  Ciiin^i'l  of  Hie  I'niloil  Stales  wlial  would  he  the  just  and  ri^lil  eoiii'so 
for  llie  I  iiileil  Stales' (iovermiKMil  In  |ini'siie  in  the  fiilnre  iiei;oliiilions  if 
siieh  were  the  liiidiiii;  of  the  Trihiiniil,  mir  answer  mi^lit  he  om;  way.  If 
von  ask  IIS  if  we  are  anlhiirised  here  to  hind  Ihe  United  Stales  In  any 
et.iiehision  in  fiilnre  iiejfoliiitions.  we  niiist  iinswL'r  that  we  have  no 
siieli  aiilhnrilv  aiitl  have  no  ri^lil  to  iiiaiu;  a  tleelaralion  thai  would  himl 
them. 

Lord  Hannen,  —  That  is  whv  I  |inl  in  the  word  "  aiithorilalive  ■■. 

Mr.  Phelps.  —  We  are  not  aiilhori/etl  to  iiial^e  any  siieli  statement, 
or  lo  ^ive  any  such  assurance.  I  am  h'ne  tosav.  and  I  helieve  that  lo  ho 
the  view  of  my  associates,  that  after  a  limliuj;  hy  Ilit;  Trihiinal  ii|ion  the 
live  (|iieslioiis  involvetl,  it  woiiltl  not  seem  lo  mo  iKM'omiiift  on  Ihe  pari 
of  the  I'liited  Slates,  who  have  afiret.'tl  lo  ahido  hy  this  award,  to  con- 
IrailicI  Ihe  awanl  when  the  i|iiestion  of  ils  projirioly  arose  iii'on  this  sii- 
hordinate  mailer  of  sei/.nre;  hut  il  must  \h:  u  (iiiestion  lor  those  who 
conlrol  the  di|ilomalic  relations  of  our  (iovermiient.and  is  not  ii  (|uestion 
that  wo  arc  authorised  in  refercneo  to. 

The  President.  —  That  is  all  very  well  .Mr  Pheljis;  lint  we  have  hero 
tlio  I'liited  Slates  heforo  lis  in  the  persons  td'  their  .\j,'enl  and  C.oniisel.and 
wo  have  the  ri^dil  lo  ask  tliom  what  is  Ihe  aiithoritalivo  and  official  inler- 
preliition  put  hy  tli((  LiiitotI  Slates  upon  one  woi'd  used  in  an  article  of  a 
Trealv  which  limits  our  powers.  Wo  have  the  rijilit  lo  ask  joii  what  is 
the  interpretation  pnl  hy  the  United  States  upon  those  words  «  (jueslion 
of  liahilily  »? 
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Mr  Phelps.  —  Tliiil  (jiieslion  llic  Trihuiial  is  (|iiilc  ciililliMl  lo  |iiil,  ami 
lliiil  (|iiosli(iii  we  art'  (piilo  I'caily  'n  answer.  WC  liiivc  ciKlfiiMMii'i'd  to 
answer  it:  —  that  in  llie  discnssion  ol' (|iiesli(in>  imder  jirlicle  N'lil  llie 
Triltimal  is  inv('sl(?(l  with  no  aulhorits  whatever  e\c('|)l  to  find  the  finds, 
h'avinf;  llie  lo){al  eonseqiKJiiccs  of  those  faels,  so  far  as  these  sei/nres  ai'e 
concerin'd  for  I'idnre  eoMsideration. 

'I'lieii  if  the  Trihuiial  ^nes  furl  her.  and  a-ks  me  wImI  thai  i'liltiri' <'ou- 
sidcralion  on  th"  pari  of  lln  liiiled  Stale-.  (i(i\eriiiiieiil  would  he.  I  repK 
in  the  tirst  place  tliat  I  have  no  doul>t  thai  it  ini^lil  to  reheard  the  decision 
of  the  Trihuiial  as  conciiisivo  upon  the  ipieslions  arisiiii;  under  this 
Treaty,  liiil  Dial  I  am  iiol  aiilhori/ed  to  i;ii  l)e\ond  this  arliilralinii  and  llie 
power  with  which  the  Trihuiial  is  iii\e>led  under  this  article,  and  i;ive  mii 
aiilhorilalive  assurance  as  Id  what  those  in  cliarjio  of  the  I  niled  Stales 
(ioveriiiiu'iii  when  that  time  comes  ma\  dn.  The  distinclioii  may  he  a 
relined  one.  hut  it  is  one  lliat  wo  I'l-el  eompelled  lo  make. 

The  President.  -  We  nnderslaiid  Ilia!  verv  well,  \N'e  mer<d\  wau- 
led to  iviiow  what  wit>  your  illlerpreliiliuii  of  llie-e  word-  ■"  (pie>lions  of 
liahililv  '  .      W  <'  know  (lie  iult,>r|irelali(in  nf  the  Kn^lish  (iovernmenl. 

Mr  Phelps.  — (hir  iiilerpretalioii  of  that  is,  as  I  liavo  said,  llial  arti- 
cle \TII  simply  provides  for  llic  tiiidin^  idsu(  h  fads  —  material  facts  of 
<-onrse —  a-^  either  parlv  nnv  desire  to  have  found  ami  may  olTer  siil'li- 
cicMil,  evidence  in  sii|)poii  of.  What  con-ieipiences  -iia'l  come  from  thai 
lindiiiL;  is  a  point  thai  il  seems  lo  ns  is  not  siihmilted  lo  llii^  Trihuiial. 
II  will  he  for  the  after  consideralioii  of  llie  (lovernineiil,  l>ul  I  should 
not  serioii>l\  doiilif,  when  \ou  ask  my  opinion,  wlie:i  tliosi'  poiiil"  come 
lo  he  coii-;idered  hereiifler  'i\  the  I'nited  Sl;ile»  (iovernmenl.  thai  tin' 
decisiuii  of  the  Triliunal  mion  llie  lirsl  live  (piestions  will  he  re-pecled 
Ihcri    as  elsewhere. 

The  President.  —  I  lliink  there  is  no  ohjection  lo  SirCharlo  ai;;iiiiii; 
Iheipiestion  of  fact,  as  he  understands  it,  Thecoiirl  will  con>ider  whelher 
it  is  cnie  of  those  facts  wliiidi  we  have  to  deci<|e  upon. 

Mr  Phelps.  —  •■enei'al  lM)-lerlia<  put  in  my  hands  a  paragraph  in  one 
of  the  letters  of  Sir  .luliaii  I'aiiiicefole  to  Mr  \\  hartcui  in  Ihe  comx-  of 
the  nepitialion,  dated  .\iif;n>l  2tl,  IS'.H.  while  lliev  were  discu->iiij;  llii- 
eij{lilli  (dause.  It  is  on  |iaj;('  '.VM)  of  the  tirsi  volume  of  the  Appendix  lo 
the  I'liiled  Slate-  Case. 

Me  says  : 

Mv  (iiiM'iiiliienl  nil'  lllialili^  Id  ai cepl  llir  rullll  dI Cl.nisc  pmiiD^^cil  hy  (lie  I'ri'si- 
(loiil  iiccaM-i'  il  ;i|>|ic;ir-  In  lliciii,  hikiii  in  i  Diiiiirlidn  wilU  \niir  iidIc  dI  IIk'  -.Mil  ill 
tliiln,  Id  iiiiplv  ill!  iidiiiissinii  on  llieir  paii  el  a  ilDClrine  re^piMlin^r  the  lialiilily  nl 
(ioveiimie'it"  I';.!' Ihe  iicls  of  their  iialionals  oniliii>rs  persons  sailing  iiiiiler  llieir  llaj; 
on  llie  lii;.'li  sens  wliicli  is  not  warrantt'il  liy  inleriiational  law  ami  Id  wliii-li  111  'v  '-aii- 
liol  siilisci'ilie. 

I  neeil  liaiilly  sa\  llial  llie  cli<iiissiiiii  dI  siiiIi  a  poiiil  wliicli.  alter  all.  iiiav  nevir 
arise  imisl  pinion^'  llie  nefrolialions  imlelinilelv .  Moreover,  it  sei'iii<  preiualiiie  In 
(■nliT  inio  siicli  a  disciissioii  hel'Dre  tin'  olhcr  (pii'slions  lo  lie  siihinilli'il  lo  the  .\i- 
biratorsiiitv-1  herMidelurniilied  and  all  the  lucts  on  which  any  liahililv  can  arise  luoe 
been  aacerlnint'd. 
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I  Villi  road  a  lillic.  ^l^illl•^(l()^\ll.  willi  (Isi;  jM^'iiiissii^ii  ol'llicCiJiirl.  Sir 
.luliaii's  Miji^csliori  (if  LIk;  I'drm  dl"  lliis  arlii'le  s1io\ns  \Oia(,  v\as  in  liic  iiiimi 
nrilic  ISrilisli  (■lovcnimoiit.  On  llio  same  page  and  rnillici-  ddwn  in  llic 
sanio  lolloi'  lit^  proposes  lliis  ciiiiise  : 

Killicr  111'  Mil'  Iwii  (iiivcriiriii'iils  may  suliidil  to  the  .\rliitialcii>  aiiv  (jai'stii.n  of 
rui't  which  il  iiiav  wish  to  jail  hd'ui'i'  llnnii  in  <'i'|V')''>in-i>  In  llir  rhiiius  I'ui  i'oiii|i('iisa- 
lii  n  whirh  il  liclii'vi'-;  ilscll'  m  ils  iialioii:iIs  lo  jinssi'S';  aj;iiii-l  ll?(>  iiIIht. 

Till'  i|iic'tiiiii  wlii'lhiM  or  aol,  ami  to  wlial  oxli'iil,  tlmsc  I'aits,  as  iluti'i'iiiiin'il  liy 
Ihc  Aihilialois  anil  laKun  in  cuiinoclion  with  their  liiTisinn  n|)iin  llw  oilier  (jues- 
limi.-  siihinittL'il  lu  lliein,  remler  siieli  claims  valid  aix'oiiliiij;  lu  (he  prineiples  ni'  in- 
lernatioiial  law  shall  he  a  mailer  of  subsequent  ne(.'nlii(ions,  ami  may,  if  llie  Uvo 
|ioueis  aureo,  ho  referred,  in  whole  or  in  part,  lo  tlie  Arhitrators. 

Sii  Julian  trays  :  I  do  not  |iiopoM!  the  aliove  wordin;;  as  dejinite:  il  ^dlonid  he 
o|ti;ii  lo  aMieiidiileiil  oil  litliei  side:  lull  if  after  siii'nnilli.'ii,'   ',  etc. 

Till-  leinainili^r  is  nol  malerial. 

Tliai  sJiiiNNS  llial  III"!  idpii  of  Die  I'rilisii  CrDverniricni  as  (>v|)|-('ss(mI  liy 
Sir  .liiliaii  I'.iiineidVde  II  en  was  prceisidy  \slial  I  liini-  eii(loa\i)\iri(l  In  slate 
as  dill'  idea  luiw ,  and  I  lliinK  lliei'c  is  iioljiii)';  in  lin-  iiu'ri'spiiiideiier  llial 
will  sii.iw  llial  llial  idoa  was  cliaiigi'd  or  llial  Ihc  l.uif^iia;,'!*  id'  lh(>  Trcaly 
was  modilied  so  asloprcveni  any  diHorenl  inf^aniii;;  Ironi  what  was  llicro 
evpri'ssed.  Thai  is  lo  say.  thai  so  far  as  (he  soi/.nn.'s  arc  CDin-criicd  Ihi; 
arhilralurs  -iiiijdy  lind  llie  farts  j.'aviii^  Ijie  wlioic  Mil.jcel  linn  I'nr  I'li- 
liirc  iiejiiilialiini ;  and  ilicnd'ore.  (diarj;ed  as  wi"!  arc.  aiilhocl/e'l  as  w(!ar(;, 
inil\  with  Ihc  rcprcscnialioii  of  Ihc  (inxerninoid  helorc  Ihis  Trilinnal  upon 
Ihc  poinis  snhiiiiUcd  h\  Ihc  Trcalv,  \,c  arc  md  aiilhoii/cd  wilhoiil  coin- 
ninniealiii^  willi  oiir  liiucrnnicnl  In  jj-o  any  I'nrlhcr  ihiMi  Ihat  li\  i^iviiii; 
an  assurance  alunil  I'nrlhcr  i)c:;iilialions.  At  Ihc  -:iine  Mine,  as  I  Inivc 
said.  1  shoiihi  nol  hcsihilc  io  c\pn-ss  my  opinion  as  lo  what  Ihc  rc^^iill 
of  Ihc  lindiiif;-  would  prohahK  In'  mi  Ihc  ael  inn  of  I  In  isr  who  represent  niir 
liovcrnnieiil. 

Lord  Hannen.  —  Von  will  oIi-ciac.  Mr  {'in  Ijis.  that  Sir  .Inlian  I'linm-c- 
l'ol(!  uses  an  cvprcssion  Ihc  c(|ni\aleiil  of  one  which  I  have  ii-cd.  lie 
says  :  "  l-'indin^s  of  fact  are  lo  he  laivcii  in  eoiincelion  with  Ihc  dcicrnii- 
nation  of  the  'rrilninal  upon  (piesiinns  of  prinejplc  ".  I  nsed  Ihc  expres- 
sion :lflhcy  were  In  he  one  lacked  on  lo  the  oilier  llial  would  Ik^  snlji- 
cienl.  supposing- il  were  an  aniliorilalive  slulcincnl. 

Mr  Phelps.  —  TInil  expression.  lin\M'vcr.  yonr  I,ords|iip.  is  jnsi  llio 
one  which  was  left  on  I  of  that  arlii  le  when  il  was  piil  inio  the  Ii'imU  . 

Senator  SIcrg;an.  —  Sir  (.harle-.  hefi.ri>  ym  proceed  I  wonid  IIIm  lo 
say  this  :  The  I'rcsidcnl  id' Ihc  I  nilcd  Slates  can  pleilf;c  his  (iovornnieni 
diplonialically  to  enlertain  or  enter  into  a  hdiire  nes^olialinn.  1  have  no 
doiihl  of  llial;  hnl  neither  the  I'rcsidenI  inir  an\  of  his  aji,  cl»  ,  m)  plcdm; 
the  llovcrnmcnt  to  any  parliciilar  resiill  of  a  I'nlnre  ncpilialion,  for  lln' 
reason  thai  amdher  body  has  to  conic  in  and.  hv  a  h\o  lliirds  vofe.  ratily 
iitnl  eonlirin  any  nc^'olialion  helorc  il  can  hecoinc  anv  part  oflhc  supremo 
law.  Tiieriirorc  the  eoiinsej  here  though  they  niiudil  he  expressjv  anlliori- 
ziMJ  hy   llic  !'ri;si(leiil  lo  inaUo  pledj.'(!s  lo  Ihis  Trihnnnl,  eoiild  nol  pos- 
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siblyrommilllit'  Aiiiciiciin  (iovcrnmcnl,  luidcr  its  floiislilulion,  by  agreeing 
tlial  !i  pledge  should  be  execiilcd  in  Hie  form  wliirli  Ihcy  miglil  stale. 
It  is  a  peeidlarily  ol'our  Govornmenl  lliul  prevents  lliat  result. 

bir  Charles  Russell.  —  I  am  (piite  aware  lliat  according  to  Hie  Consli- 
tutiou  of  the  United  Stales  the  ivxeeiitive  riovernmenl  could  not  enter  into 
a  Treaty  without  the  authority  and  sanction  of  the  Senate. 

Hut,  .Mr  I'residenl.  I  think  we  are  indebtcil  to  .Mr  ('helps  for  his  inter- 
position and  for  his  cihilion  i'roni  this  letter  ot'  Sir  .lulian  Paunrefole, 
because  it  explains  the  meaning  of  the  word  "  liability  "  as  it  is  used  in 
that  paragrafih,  and  it  will  he  t'ound  to  havt^  no  relation  whatever,  tor  the 
reason  1  will  give  you  in  a  momeni,  lo  the  (jueslion  of  the  liability  of  the 
United  Stales,  if  in  point  of  fact  the  seizures  were;  unauthori/.ed. 

Vou  will  ohseive  thai  article  Vlll  deals  with  claimswhich  may  be  made, 
either  on  Hie  pari  of  the  I'liiled  Stales  or  its  citi/ens.  or  on  Hie  pari  of 
Grcal  Itrilain  and  its  eiti/eiis.  N'oii  will  observe  the  distiiiclion  at  once 
between  the  two  sets  of  claims,  (dice  il  is  clear  that  the  acts  which  are 
complained  of  are  done  with  the  aiilhorily  of  the  I'Aecutive  of  the  United 
States,  It  becomes  the  direct  aclofthe  United  slates  :  there  canbe  no(|ues- 
tioii  of  IIk^  liability  (d' Hie  (ioveriiiiieiil  for  those  acts,  if  the  acts  themsi'lves 
cannot  be  juslilied:  but,  jicr  lo/ifra.  Hie  United  Stales  wei(^  suggesting 
that  they  on  behalf  of  themselves  and  their  citi/ens  might  maUe  claims 
against  lli(>  Hrilish  (iov(>rnmenl  in  respect  of  acts  done  by  individual  mer- 
chant vessels  belonging  lo  subjects  of  (ireal  Itrilain  — not  public  vessels 
belonging  lo  Ihe  Uvcciilive,  luiil  mil  in  an\  wa\  aiilhori/.ed  by  IlieUxeciitive, 
The  (|ii(>slion  raised  therefore  was  wlielher  or  not  Hie  Itrilish  tiovernment 
wdiilil  he  liahle  for  Hi"  acts  of  private  cili/eiis  in  llii-  pnrsnil  of  pelagic 
sealing.     Sir  .lulian  I'auiuid'ote  says  : 

Wi'  iMiiiiiil  Milinll  as  a  |iiiiii'i|>li'  nl  iiilciiialloiial  law  llial  a  lidMiiiiiii'iil  is  rrs|iiiM- 
silili'  I'nr  w lial  is ilniic  li\  a  nii'irlianl  ship  llial  is  hearing'  ils  lla^',  iiiili'ss  llial  (iovi'iii' 
ini'iil   lias  ilnii(>  siiiiiiilhin^  lo  ailnpt  lis  acl  or  laKcii  llic  icxponsiliilily  upon  ilsi'H. 


Therefore  he  says, //(/w/(/ the  claim  for  damages  against  llietioveriimeiil 
of  (ireal  Itrilain  I  am  nol  prepared  lo  admit  llial.  even  if  it  wer*;  found 
that  the  merchliiit  vess«'|  had  done  something  lo  the  inleresi  of  the  Unili'd 
Slates  or  its  eiti/.ens,  which  was  wilhoiil  warrant  of  law,  I  am  not  prepared 
to  admit  as  a  principle  of  inlernalioiial  law  that  myCiovernment  \^  i/i.w  fmln 
liable.  Thai  is  a  perf(<ctly  iiilelligibht  distinction;  but  it  has  no  relalioii. 
no  bearing,  upon  the  other  branch  of  liabililv,  nam(>ly,  Hieliabilily  of  the 
United  States  for  the  acts  done  under  the  direct  aiilhorily  of  ils  exe- 
cutive power.  I  think  Hie  distinction  is  now  ap|)arenl ;  and  I  confess 
upon  relleclion  that  1  think  that  Lord  llannen  was  right  in  saying  that  as 
regards  the  word  "  liability  ",  so  far  as  it  concerns  claims  of  (ireat  Itri- 
lain, il  can  nol  in  this  connection  moan  anything  except  the  amount  of 
liability. 

Lord  Hannen.  —  I  did  not  intend  to  express  a  definite  opinion. 

Sir  Charles  Russell.  —  No,  no,  my  Lord;  I  so  uiidorslood.     In  truth 
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wliiMi  one  eomes  lo  look  earefully  at  the  mailer,  and  my  friends  are  very 
laiidid,  and  I  nm  sure  will  approach  it  in  a  eandid  spirit,  how  does  the 
mailer  in  fact  sland?  Tiiey  have,  fi  priori,  in  selling;  out  the  questions 
ill  arlirle  V,  set  out  Ihe  jjrounds  upon  which  liiey  justify  what  lliey  <lid. 

•  We  did  what  we  did  hecauso  we  had  rifjhts  under  our  title  from  llussia 
111  do  it  —  We  did  what  wo  did  by  reason  of  our  own  inherent  riffiits  as 
owners  of  leriilory.  and  as  owners  of  certain  alle}{ed  rights  incident  lo  ter- 
riliiry.  " 

'i'liai  is  their  jiislilicalion  for  Ihe  sei/.iircs,  and  if  that  juslilicalioii  fails, 
iiiN  learned  friends  must  candidh  admit  Ihat  there  is  no  other  juslilica- 
lioii. I  do  not  care  Ihe  least  alioiil  the  form  of  Ihe  thing.  I  waiil  lo  get 
at  Hie  substance.  And  if  il  is  dear  to  the  mind  of  the  Tribunal  llial 
Ilie   l\Mi  (|iiestioiis  hang  logelher,  in  the  sense  that  if  the  qucslions  of 

iglil  are  decided  adversely  to  llie  Tniled  Stales,  then  there  can  be  no 
jii-li(ii:ilion  I'or  Ihe  seizures  and  llicre  must  be  consequent  liability  for 
llie  sei/iiies,  1  care  not  ill  wlial  form  of  mere  words  llial  result  is arriveil  at. 
Kill  lei  me  liiially  say  llial  Ibis  mailer  really  is  concluded  from  the 
piiiiil  of  %iew  of  the  I'liiled  Stales  by  what  Iliey  Iheniselves  have  said. 
\\  lial  is  llie  meaning  of  wlial  Mr  I'osler  says  in  bis  very  carefully  prepa- 
red r,oiiiiler-('.a>ie  on  behalf  of  the  I'liiled  Slates?  lie  can  only  mean 
one  tiling  when  lie  says  at  Ihe  liollom  of  |)agc  134  : 

The  I'liili'il  Sl;ili-;  il^i  mil  ilnciii  il  neressiirv  lo  slah'  in  ilelail  wliereiii  llii'  valiia- 
lii>ii-.  anil  ilaina^res  rlaiiiieil  are  i'Xri'<.iive  ami  i'\ai,'i5erale(l,  m-  saliiiiil  liriMil's  in  rela- 
liiHi  llicii'lii,  riiillii'i'  llian  by  llio  analy.<is  <  '  saiil  elaiiiis  I'diinil  in  Hie  Aiiprnilix... 
till-  llii'  ii'a>iiii  llial  llio  "  i|iii'slii)n^  uf  lad  invi)lvi'il  in  tlii'  rlaiin  "  nl'  i'IIIht  ol  llio 
|iailir>  11)  (In;  Trcaly  a;.'aiiisl  llie  oIIiit,  In  lie  snhinilloil  In  Ihr  Tiibniial  of  Ailiilra- 
lioii  aiiilei-  llii'  |ii'ovi<ioii<  of  .\ilirli'  VHI,  slioiilil  as  lliis  arliile  is  iinilerslooil  hv 
Mil'  I'liili'il  Slali'S,  have  relalinn  only  lo  sni'li  larls  as  In  leinl  lo  lix  llie  liahilily  of 
one  parly  lo  llie  oilier,  ami  ilo  iiol  inelmle  fails  wliirli  only  rolale  lo  the  ainonnts 
of  siirli  rlaiins. 

Mr  Justice  Harlan.  —  Ilo  vou  uiidersland  llial  lo  be  an  ailmission 
thai  we  are  lo  liiid  mil  only  such  fads,  but  also  on  the  question  of  legal 
respoiisibililv  arising  out  of  those  facts? 

Sir  Charles  Russell .  These  are  largely  mixed  qucslions  of  fad  and 
law.  I  lliiiilv  the  hue  meaning  — as  the  .judge  is  good  enough  lo  ask  me 
the  ipieslion,  and  I  Ihink  he  is  cnlilled  b)  a  dired  answer  —  I  think  the 
line  nieaiiiiig  of.'i'ide  VIII  is  simply  Ibis  :  That  Ihis  Tribunal  is  not  lo 
have  aiitliorily  lo  a.-.^'rd  judgmeiil  in  damages  against  Ihe  rniled  Slates; 
llial  it  is  not  to  have  ailliorily  lo  order  the  I'niled  Slates  to  pav  an\  sum, 
much  less  to  lix  any  •nm;  but  Ihal  il  has  the  uulhorily  and  obligation  lo 
lind  the  fads,  wliellier|lhe\  are  partly  law  or  partly  fad.  Lei  me  poinl 
out  that  it  is  iiiiile  a  mistake  to  suppose  that  Ibis  inlernational  Tribunal 
ill  al'liiniing  proposilions  of  law  is  aflirming  propositions  of  law  in  Ibe 
same  sense  in  which  a  municipal  Tribimal  would  aflirm  them.  Foreign 
law  is  a  (|iieslion  of  lad.  If  Mr  .Fuslicc  Marian,  silling  in  his  Supreme 
Court  in  Washiiiglon  had  lo  determine  a  qiieslion  of  Knglisli  law,  he 
would  hiivo  lo  determine  thai,  not  as  a  question  of  law,  bul  us  a  ques- 
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lion  1)1'  fail.  So  as  rc^unls  iiii\  (illici-  law  which  is  Idii-ijin  |u  Ihc  'rrihiiiial 
bol'oro  whirh  it  comes  in  qiicslioii;  and  as  regards  our  view  oflhis  mailer 
il  will  he  I'ound  llial  niuniei|)al  law  has  a  \(M'y  imporlaril  pari  lo  plav  in 
the  eonsideralion  ol'lliis  ({iieslion. 

Mr  Justice  Harlan.  —  May  I  ask  yon  ajiain.  Ilial  I  may  pd  voiir  exiiil 
idea  -  Suppose  in  reference  to  a  particular  vessel  we  should  iind  Ihal  il 
was  sei/i>d  al  a  pariieular  lime  and  at  a  particular  place,  having  pre\iousl\ 
t'ound.  lei  me  assumefor  the  |)urposes  of  the  <pieslion.  thai  Ihe  I'niled 
Stales  has  no  properly  in  the  seals  and  no  rijiht  of  protection,  ho  \on 
insist  Ihal  we  should  further  find  as  a  fact  in  Ihe  cas(;  Ihat  Ihe  sei/.uri>s 
were  wroni;? 

Sir  Charles  Russell.  —  If  no  other  juslilicaliou  was  shown  I  should 
say,  Ves. 

Mr  Justice  Karlan.  —  What  then  is  left  for  future  ne^olialiou? 

Sir  Charles  Russell.  —  Theipiestion  of  amount. 

Mr  Justice  Harlan.  —  Only  of  amount? 

Sir  Charles  Russell.  —  The  queslion  id'  amount,  and  a  little  nutre  Ihan 
amouni  :  a  (iin'stinii  uf  amount,  sjieakinf;  of  Ihe  matter  in  liross;  a  (jnes- 
lion  of  liahilily  as  regards  items  of  that  amount,  as  for  instance  the 
question  of  whether  the  claimants  pnl  forward  are  entitled  lo  claim 
—  whether  Ihey  are  I'niled  Slates  cili/cus.  .\i;ain,  Ihe  ((ueslion  of  Ihe 
pi'inciple  upon  which  Ihe  claim  is  lo  he  assessed,  the  (|nesliou  raised 
h\  m\  friend  .Mi' ('.(unlert  as  to  prosi)ective  loss  from  the  non-employment 
of  Ihe  vessels,  and  (lueslions  of  that  kind  —  every  (piestion  short  of  tlie 
aflirmatio  :  of  a  Jinl^nieid  lo  pay  is  what  Ihe  Trihnnal  is  cidteil  upon  as 
ajiainsi  llu"  I'niled  States  lo  aflirni  under  Article  N'lll.  That  is  ni\  con- 
lenlion. 

Mr  Gram.  —  Will  you  allow  me  to  esk  \on  ii  cpiestion.  Was  the 
in>ei'liun  of  tins  final  serdence  which  commences  willi  llu'  woi'ds,  "  Tlu^ 
(piestion  id'  liahilily  of  Ihe  (iovernmenl  ",  etc.,  due  to  the  idiservations 
of  Sir.fnlian  Pauncefole  in  his  note  cKed  af  pajie  '.V.H)! 

Sir  Charles  Russell.  —  My  impression  is,  sir,  as  far  as  I  can  foi'iu  a 
jnil;.:nii'nt,  that  il  prohahly  was  in  conseipn>nce  of  Ihal  s|;i|(>nierd  of  Sir 
Julian  I'annci'fole'  and  I  have  endeaxored  lo  e\|)lain  how  in  comiection 
with  Ihe  claim  ngainsf  fireal  hrifain,  that  word  would  ho  very  properly 
used. 

The  President.  —  So  that  we  would  have,  to  tind  on  no  ipiostion  of 
fad  excepi  as  lo  the  umoniil  of  the  liahilify .' 

Sir  Charles  Russell.  —  l*raclically,  in  my  jiidnuient  it  comes  lo 
Unit. 

The  President.  —  And  Ihal  is  the  way  in  wh'ch  you  ask  us  to  con- 
strue Ihe  article. 

Sir  Charles  Russell.  —  lam  not  calliiifiiipon  vouto  say  Ihat  in  c\|)ress 
terms;  hut  I  say  that  il  practically  comes  to  that. 

The  President.  —  And  that  is  the  same  iiilerpretalion  you  put  upon 
the  passajre  youjusi  read  from  Hie  I'uiled  Stales  (louiiler  Case? 
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Sir  Charles  Russell.  —  Certainly.  I  think  there  is  no  oilier  inlcrprc- 
latioii  tlial  can  be  pul  u|)oii  it.  I  will  cMuleavor  to  roniiulate  in  precise 
laii;;iiaf;c,  and  |iiil  in  writiiin,  so  thai  tiiey  iiia\  lie  qiiili!  iindi'r  the  eye  and 
('lcari\  williiii  the  c(i;;iii/;iiice  of  the  Triliiinal,  the  liiidiii^s  that  we  sjiuiild 
asit  \oii  lo  iiialvi'.  1  slionlil  have  Ihou^lit  thai  my  learned  friends  and  m\- 
self,  —  if  tlic\  had  aiiliioi'itv  ciii'i'is|iiiiidiiii:  lo  the  aiil!ioi-il\  lliat  I  as  a 
law  oflicer  of  Ihe  Crown  iiave  a  right  lo  exercise  —  I  should  have  ihoughl 
thai  we  could  logelher  have  dcilermined  that  as  regards  these  t|iiestioiis 
of  wlielher  the  ships  were  American  ships,  Ihe  circiimslanees  under  which 
IJiiv  were  seized,  llie  places,  etc..  they  ;irc  mailers  with  which  this  Tri- 
hiiiial  ought  not  to  he  Ironliled.  We  are  asking  this  Trihiiiial  to  aflirin 
greal  prini'i[)les,  not  to  go  into  these  details;  and  I  should  have  hoped 
thai  hefore  this  discussion  has  closed,  conimniiicalion  will  lia\c  heen 
made,  if  neccssars,  with  Ihe  executive  of  Ihe  I  niled  Stales,  in  order  that 
this  matter  iiia\  he  removed  from  the  area  of  cimlroversy.  Tlii're  ought 
lo  he  no  real  dispute  hi'tween  us  on  this  matter. 

Senator  Morgan.  —  The   Kxccntive  cannot    remove   it. 

Sir  Charles  Russell.  —  I  do  not,  with  great  deference,  think  that  it 
is  a  (ine>liiiii  with  which  the  inlerveiitiiui  of  the  Senate  would  he  called 
for. 

Senator  Morgan.  —  The  Senate  would  have  In  ariirni  any  msw  iiego- 
tiatiiiii. 

Sir  Charles  Russell.  —  .No.  it  is  a  (piestion  of  executive  action  under 
an  existing  Treat  \ . 

Mr  Phelps.  —  We  shall  he  vei\  willing  to  confer  with  (lur  leaniiMl 
friend-  in  regard  to  an\  ipieslions  of  fact  upon  which  we  c;iii  iigree,  in 
respect  lo  these  matters.  IJidouhledIv  iiianx  ipieslions  of  fad  thai  lliey 
mav  desire  to  liaM'  fmiiid  we  can  agree  iijion;  and  if  we  can,  we  shall  he 
glad  to  save  tliiMii  and  tli(>  Trihniial  an\  further  Iroiihle. 

Mr  Justice  Harlan.  —  Still,  we  have  upon  us  the  re.sponsihililv  lo 
make  a  linding  as  to  those  fads. 

Mr  Phelps.  —  Certainly. 

The  President. —  And  upon  those  fads  which  shall  he  suhinilled  to  us. 

Mr  Phelps.  —  l!ut  upon  another  class  of  fads  we  are  not  likeK  to 
agree. 

Senator  Morgan.  —  1  will  say  for  myself  that  I  do  not  {h-\  at  lihert\ 
In  make  a  tinding  iipoii  any  stale  <il'  l':icts  that  has  iiol  heen  regularly 
suhmilted  to  this  T  •ihunal  under  tlnil  Treaty.  It  says  "  Questions  shall 
he  siilmiill(>d  ".  Thai  means  that  llie\  shall  he  suhmilted  in  proper 
form   and  at   Hit!  pinper  lime. 

Mr  Phelps.  —  I  piile  agree  thai  the  linding  must  be  by  the  Tribunal. 
What  I  meant  lo  sav  was  that  1  am  prepared  lo  sa\  lo  the  Tribunal  Ihal 
we  have  nothing  in  opposition  to  certain  fads  which  we  are  not  pre|iared 
lo  dispute. 

The  Tribunal  here  adjourned  for  a  short  while. 

Sir  Charles  Russell.  —  I  will  not  pursue  Ihe  discussion  upon  (be 
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conslruclioii  of  arliclp  VFII  ill  litis  moment,  bill  will  coiiloiil  myself  witli 
suyiiif;  in  rolalion  lo  il  tliat  wo  think  it  will  assist  tlie  Tribunal  if  we  for- 
niiilato  in  a  written  paper  the  linilin^s  which,  aeeordin;;  lo  oiir  eonslriie- 
lion  uf  the  Treaty,  are  findings  within  liut  meaning  of  arlich*  VIII.  and 
whirli  the  Tribunal  should  be  railed  upon  lo  aflirm.  I  will  lake  liie  o|)- 
porlmiily  of  Miyinn  thai  these  statements  of  fael  shall  be  snbmilled  lo  my 
learned  friend  on  Ihe  oilier  side,  so  that  wIumi  he  comes  lo  repK  wc  mav 
have  his  expression,  probably  of  assent,  or  il  ma\  he  in  part  of  crilicisin, 
of  those  statements. 

I  now  proceed  lo  Hie  consideration  of  IIk-  fails  relalinj;  lo  the  seizures 
themselves:  and  il  will  be  conviMiieni  if  I  stale  brielly 
lo  the  Tribunal  the  order  of  argument  I  hat  I  intend  lo 
pursue.  I  intend  lo  brin^  before  tlu;  I  riininal,  without  any  colour.  Hie  fads 
of  till!  seizures  and  the  circumstances  wiiich  followed  Ihem  in  liie  ordijr 
of  eveiils.  I  shall  not  feel  called  upon  to  make  much  eoinmenl  in  rela- 
tion to  Ihem.  I  shall  then  proceed  to  call  the  alteiition  of  the  Tribunal  lo 
the  diphmiaiic  correspondence,  be^inniiif;  with  Ihe  protests  always  per- 
severed in  by  Ihe  Iti'ilish  (iovernnienl,  followiiij;-  llu;  sei/iires  when 
they  occurred,  and  examiniiiii  Ihe  j;rouiids  which  were  piil  forward 
by  the  I'niled  Slates  in  su|)posed  jusliliiNition  of  those  sei/iires.  I 
shall  then  (.'xamim!.  for  an  important  purpose.  Ihe  lejiislaliou  of  Ihe 
L'niled  Stales  which  becauie  Ihe  basi-;  of  Ihe  judicial  proceedini;s  in  the 
Courts  in  which  conliscalion  of  Ihe  seized  vessels  was  soui;hl ;  and  lastly 
I  shall  examine  the  iud^niienls  ol'llie  jiidp's  who  deleniiiried  Ihe  conlls- 
calions. 

.My  (d)jecls  in  doiii};  lliis  ai'e  lo  establish,  th'sl.  that  those  si'i/iires  were 
unwarranted  in  point  of  jnw  ;  lo  eslablish,  next,  Ihal  llie  execiilive  aclion 
of  Ihe  liiited  Stales  was  based,  mihI  biisi'd  solely,  upon  their  municipal 
lefiislaliou.  and  upon  Ihe  p,roiiiid  Ihal  the  seizures  look  place  wiieri'  then! 
was  tei'iilorial  dinniniini  of  Ihe  t'niled  Slates  justifying;  Ihe  application 
of  Iheir  municipal  legislation  'o  thai  localilv  :  and  Unit  nowhere  is  there 
lo  be  found  any  snj;i;cslion  of  the  conlention  now  pnl  forward,  thai  those 
procee(iiiii;s  were  reallv  jnsliiiabli-  not  under  Iht;  mnnicipal  legislation 
al  all.  hnl  were  justifiable  anil  can  be  defended  upon  Ihe  ;;roiinil  that  il 
was  merely  an  invocalioii  of  Ihe  inhereni  rij:hl  lo  proleclion  which  every 
Stale  has  the  rifilil  lo  invoke  for  the  proleclion  of  ils  properly.  .Next, 
and  parliciilarh  in  connection  with  the  proposition  last  menlioned.  I  pro- 
pose lo  show,  thai  this  legislation  cannot  be  treated  as  being  in  the  nature 
of  execiilive  proleclive  rei;iilalions,  because  il  is  lefiislalioii  which  is 
expressly  conlineil,  and  has  beeiijndiciallv  held  lo  be  confined,  to  a  tli'finite 
and  defined  area,  naniely  flieeasfern  paii  of  Kehring  Sea;  and  thai  that 
eonsideralion  makes  il  impossible  |o  treat  Ihal  le;j;islalion  as  a  protective 
executive  ad,  because  Ihe  right  of  proleclion.  if  il  is  a  right,  of  defence 
of  possession,  of  protedion  of  properly,  is  a  right  which  follows  that  pro- 
perty wherever  if  is,  and  cannot  be  defined  or  controlled  within  defined 
limits.     It  will  be  found  later,  if  it  should  .seem  to  Ihe  Tribunal  thai  iu 
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lliis  conncrlion  I  am  soiiicwlial  clalioraliiifi  llic  poiiil,  that  this  will  have 
a  most  impoitanl  licaiiiif;  upon  the  aii-a  ol'  llu;  dis|inle  bolwecn  tlic United 
Sidles  and  (lival  Urilain  rolVrred  lo  llils  Tiihmial ;  and  a  most  important 
bcarinj;  also  n|ion  what  is  llic  limit  and  cvteiit  ol'  the  jurisdiction  of  this 
Trilmnal  holli  as  lo  qneslions  of  allejiL'd  right  and  as  lo  (inoslions  of 
rejjidations. 

Willi  that  slalcmoni  I  proceed  lo  the  farts.  I  have  in  jireparinj;  my 
notes  for  this  purpose  endeavored  to  see  lo  which  of  the  many  printed 
(locimieiils  I  could  n-lei'  \>ilii  the  least  iiicoineiiieiice  lo  the  Trihiinal; 
and  I  lind  that  wilh  hardly  an  exception  all  the  documents  lo  which  I 
shall  have  to  refer  are  to  he  found  in  the  lar^e  volume.  Volume  III  of  the 
.\ppendix  to  the  Case  ofdreat  IJrilain. 

It  will  he  found  that  very  frecpient  references  will  not  he  recpiired  to 
the  text,  hecaiise  I  intend  lo  stale  the  facts  in  a  naiTative  form,  as  they 
do  not  appear  in  that  vnluuie  accordiufi  to  the  order  of  dale,  'fha 
earliiM'  pari  of  my  stalement  will  he  found  on  pajji's  (It  and  ()l2,  and  a 
little  later  on  paj^es  22  and  2:5.  Later  still  it  will  he  found  al  paj^e  'id. 
Then  we  have  lo  pass  on  to  pajjes  '•i'^'^  and  .'{;}.'i.  There  is  llieii  a  passinj; 
reference  id  the  AppiMidix  at  pap'  2(t'.(.  Itiil  within  those  pap's  practi- 
cally will  he  foiiiiil  all  to  which  I  am  ^oiii^  to  refer. 

These  are  the  fai'Is.  and  my  friends  will  no  douhl  f;ivi'  them  the  alten- 
lioii  they  deserve;  I  think  it  will  he  found  that  I  slate  them  correctly. 

The  (lanadian  schooners,  the"  Thornton  ",  "  (hi  ward 'and  "Carolina  " 
were  sei/ed  liy  llie  IJiited  Statics  revenue  sleamer  "  C.orwiu  "  on  llie  lirst 
ofAimi-;!  IHHC).  Tliev  w(>re  towed  to  1,'iialaska.  I  do  not  stop  lo  |ioint  onf 
where  they  were  sei/ed.  whether  at  .'iO.  10.  .'Khu'CiO  miles  IVom  the  islands. 
I  consider  that  imiinporlaiil  h(M'ause  it  is  admitted  that  in  each  case  llicy 
were  sei/ed  far  heyond  the  ordinary  niarjiiual  hell  of  sea  —  the  three  mile 
limit.  Tliecrewsof  Hie  "Thornlon"and  "Carolina",  with  lheexce|)lionof 
one  man  and  the  captain  on  each  vessel,  who  were  detained  al  I'lialaska, 
were  sent  h\  sleamer  to  San  Krancisco.  They  were  there  Inrned  adrill, 
while  the  men  of  the  "Onward  "  were  kepi  al  Inalaska.  The  schooners  and 
the  seals  found  on  hoard  of  them  were  also  detained  hy  III  •  Inileil  Slates 
authorities.  The  master  and  male  of  the  "  Thornton  "  were  tried  heforc 
.Ind-ehawsmiofthe  I  niled  Stales  Court  at  Sitka  on  the  :{()lliofAuf;usl.  IHHti, 
and  were  senlenc(>d.  the  cajilain,  to  aline  of<s,"iOO  and  llie  male  $:iiH),  and 
each  wiis  sentenced  lo  he  imprisoned  for  tliii'ly  days.  In  the  nexl  month, 
that  is  in  Septemher.  IHHIi,  the  niaslers  and  males  of  the  "  Carolina  "  and 
the  "  ttnwani  "  were  condemned  lo  undergo  simihir  lines  and  similar 
imprisonmenl. 

There  is  a  painful  incident  in  connection  with  the  master  of  the  "  Caro- 
lina ",  who  was  an  old  man,  and  who  appears  to  have  heen  allowed 
temporary  freedom  and  to  have  heen  found  dead  in  some  wood  to  which 
111!  wandered.  I  do  not  suggest  that  that  was  allrihnlahle  h)  Ihe  ilirecl 
action  of  the  executive  authorilies.  It  is  simply  a  lamentable  event  in 
connection  with  the  story. 
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The  otiicr  iiiiislers  icinaiiiiiijj  wort!  iiii|)ris(>ncil  for  some  lime  and 
flnnlly  wen;  liirneil  iidrin.  not  riirnislicd  \\illi  fiiiuls,  ami  len  to  liinl  llioir 
\va\  as  bosl  llicy  coiilil  Id  llicii'  liiiiiics,  soinc  I  .'illO  iiiilcs  dislanl. 

On  Ihu  2lsl(il()('l(il)or,  IH^<I^  llii>  loi'mal  |ii'<ili!sl  of  Cn-iit  Itrilain  \>as 
rt'Cdrdod :  and  on  tlic  tlli  ol  I'diruary,  ISS7,  IIil-  si'i/iii'cs  havinj;  liccn 
made  in  Auf^nst,  (d'  IHHti.ordurs  were  ;;iv(Mi  U\  llio  l'iiitcdSlali'sK\rcnlivc 
lo  discdnlirinc  ;dl  |iiMidinj;  |)r(ici'('(lin,i.'s.  to  disciiar;;!!  all  IIk*  vnssids,  and 
to  release  all  Hit!  persons  who  had  hecn  arrcslcd  in  conned  ion  with  the 
seizures. 

This  order  was  in  dne  (;onrs(!  coninuinicated  lo  the  I  nited  Stales  Mar- 
shall at  Silka.  who  chose,  lui' some  reason  llial  I  hav(Micvei' \('l  heard  ex- 
|ilained,  to  disi'c^ar<l  il  ahsolnlely.  lie  a|i|M'iU's  |(j  have  expressiMl  the  o|ii- 
nion  thai  this  executive  order  was  a  lor^rrv.  lie  declined  lo  act  upon  il. 
lie  did  n(d  act  upon  il  nnlil  a  niiu'h  later  period:  and  it  was  not  until 
.Vugiist,  \HHH  —  I  pi'av  your  atleiilion  lo  this  —  Iwoxears  al'lei-  thesei/.ure  of 
Ihese  vessels.  Ihat  ell'eclive  ordei's  were  ^i\en  joi'  Iheir  releastc  and  hy  the 
lime  orders  wei-e  jiiven  for  llie  I'elease  of  Ihese  vessels  the\  wci'e 
lyin^'  liijih  and  dr\  upon  Ihe  heaih  where  lliev  had  heeii  left  lo  rot,  in 
so  worthless  a  condition  that  it  was  not  considered  worthwhile  to  retake 
possession  of  them  for  Ihe  purpose  of  conveyinj;  them  lo  some  port  for 
repair. 

I  make  onU  one  c(nnnn>nl  upon  this  story,  and  these  induhitahle 
facts  -  that  I  Ihiidv  it  would  have  heen  ainiosi  heller  if  my  learned  IViemI 
.MrC.arlei  had  I'orehorne  inakiui:  that  commendation  upon  what  he  called 
the  forhearaii^ '.'  and  stalesniau-like  hnnianilv  which  had  characleri/ed 
the  (iovernnient  and  Ihe  Kxecidive  of  Ihe  I'uiled  Slates  in  this  con- 
nection. 

The  vessels.  Ihe  "  Anna  Iteck  "  Ihe  "  \V.  I'.  Savward  ",  Ihe  •'  jlol- 
phiu  '.  Ihe  "  (ii'ace  ",  Ihe  "  Aila  ".  and  the  "  Alfreil  Adams",  were  cap- 
lured  in  .iuls  and  .Vu^ust  of  IK87.  The  la>t  mentioned  of  lh(«s(>,  the 
"  Alfred  Adams,  "  escaped  IVom  capture.  The  others  were  taken  to 
I'nalaska.  The  (dlicers  and  the  crew>  were  si'ut  olV  lo  Sitka,  taken  he- 
fore  a  .liul^e,  iiud  hound  over  for  trial  on  Hie  22nd  of  August;  and  then, 
having  heen  kept  for  triid  until  the  '.Mh  of  Seplenihei-,  they  were  uncondi- 
tionallv  reliMised.  As  rejiards  the  vessels,  they  wei'e  sold  l»\  auctitni  hy 
the  i'nited  States  Marshall  on  Ihe  Jlilli  of  March  INHO,  excepting'  the 
"  W.  I'.  Savward  ".  in  respecl  of  which  a  hail  hond  had  heen  ^i\eu  lor 
her  release.  NMiether  thai  hail  hond  was  paid  or  sued  u|)on  I  do  not 
know . 

Mr  Tupper.  —  Noaclion  was  taken  on  il. 

Mr  Foster.       We  suspended  action  on  it. 

Sir  Charles  Russell.  —  II  isnoliceahle  in  respect  (dtlie  vessels  as  to 
which  the  order  for  release  was  sent  at  the  dale  I  havejiiveii,  Ihal  nolwith- 
sliindinj;,  alter  the  jfreat  delay  to  which  I  have  advtirled,  those  vessels 
were  released  al  the  lime  when  they  proved  to  he  worthless,  the  authorities 
sold  the  stores  and  olliei  .jailers  in  conneclion  with  llieir  equipment. 
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.Now,  wlinl  is  the  case  wliieli  (ireul  Hriluin  luis  in  poinl  of  law  lo  oslu- 
blishiii  rcspccl  of  these  vessels?  It  iselt'tirllialall  thai  lireal  Itrilain  lias 
lo  eslablisli,  .it  i'oiind  ils  elaim  fur  damajjes  lor  lliese  vessels  in  tiie  first 
instanee,  so  as  lo  make  wiial.  is  ealled  a  /iriimi  /i/e/V' ease,  is  the  I'aet  ol'llie 
sei/.iiies  :  fliis  is  iiol  tlenicd;  next,  Hie  fact  thai  those  seizures  s>ere  made 
with  llie  aulhorih  of  the  Uniled  Stales  :  this  also,  is  nol  denied;  and  llier 
el'ori',  llii'si^  vessels  liaviii;;  heen  seized  on  the  liif;li  sea,  llie  onus  lies  upon 
those  who  seek  lo  jiislify  those  s(M/.nr(!s,  to  show  that  Iliey  wei'e  juslilieil 
in  making;  them.  That  stale  ol' the  case,  I  am  sure,  will  not  be  (|iiestioned 
—  Iliat  once  the  ractoftlu^  seizure  upon  the  liif;li  seas  is  established,  and 
thai  that  seiziii'c  was  with  aullKuily  (il'lhe  tiniled  States  (iovernmenl,  the 
onus  llierenpoii  lies  upon  the  United  States  (iovei-nmenl,  in  answer  lo  tiic 
claim  lor  damaftes  in  respect  to  what  is  /iri/mi  farir  a  jirievons  wron};,  llie 
iiiiiis  lies  iipiiii  that  liovenimenl  lo  jiislil'^  its  action  upon  legal  grounds. 
I  will  discuss  those  Itrgal  grounds  preseiith. 

Now  I  liirn  to  the  correspondence  wbieh  took  place, 
and  I  assure  the  Tribunal  that  I  will  not  trouble  them  with   c..rr,.s|,,,,,,i,^^^^^^^^^^ 
more    than   I  can  avoid.      Itut  it    is  in\    purpose,   which 
I  wish  lo  niiike  very  clear  lo  this  Triliuiial  —  though  I  wish  to  sa\(!  them 
all  llie  lime  and  trouble  that  I  can  —  il  is  my  purpose  that  the  slalement 
I   am  now   submilting  shall  cover  llie  wlnde  ground  ol'  this  case,   not 
perhaps  perleclis  or  complelely,  bnl  as  I'ar  as  I  am  able  lo  do  il ;  and  I 
shall  leave  uolhing  unsaid  which  I  think  ought  lo  be  said  in  Ibis  con- 
nection, e\en   if  il   shoulil  involve  very  considerable  diiiiiands  upon  the 
patience  of  this  Tribunal. 

1  have  lold  vou.  .Mr  I'residenl.  thai  Ihe  lirsl  seizures  took  place  on  Hie 
lii'sl  of  .VugusI,  IcSStl.  Iiil'oi'ination  appears  lo  have  reached  the  Foreign 
Ofliee  ill  London,  then  presided  over  bv  llielale  Lord  Iddesleigh,  by  the 
2l>\  ol  I  iclober  of  llial  vear :  and  on  page  J(l  is  Hie  lirst  commnnicalion  lo 
which  I  iit!ed  call  vour  allenlioii.  It  is  Hie  second  communication  on  that 
page.  Il  is  addiesM'd  lo  Sir  Lionel  West,  then  the  representative  of 
tireal  Itrilain  at  W'ashinglon  : 

I  liave  Id  i'e(|iu!sl  you  to  iiirunn  iiie  whelhi'r  the  fniled  Slates  riovornmciit  have 
rcjilieil  lo  llie  eoiumuiiicalion  wliii'ii  you  wuro  dirocteil  to  iiiake  in  my  ilispalcli 
ol'llic  '.nil  iilliino,  le^ianliii^;  the  suizuic  of  Uiilisli  ves.'iels  in  Hcliiiii^;  Soa  by  a  Uiii- 

li'il  Sl.ili'>i  lleveuiK^  cullci-.      H'   an   answer   lias  1 u   ivci'ived,  1  slioulil   be  Ami  lo 

reci'ivc  a  re|i(U'l  ol'  llie  >.ubslaiire  by  leleiriaph.     I  sbonid  be  irlad  al  llie  saiin'  time 

lokiiow  wlielbciaiiy  a|i| 1  lias  bei'ii  lodL'cd  a^rainsl  Hie  decision  of  Hie  United  Stales 

(■ouile,iiudeiiiiiiiit;n'rlaiu  Urilisli  subjei.ls  iiiconneetioii  witb  this  mailer. 

Then  al  Hie  boltom  of  that  page  is  the  further  communication  of  the 
Jllllli  of  (Iclober,  which  is  an  important  document.     Il  begins  — 

ller.Ma.it'sly's  (iovei  iiliieiil  are  slill  awailiiif;  a  report  on  Ibe  reanll  of  the  applica- 
lioii  wliidi  you  were  direcled  by  my  dispatch  of  the  'Mb  ultimo  lo  make  to  the 
lioveniinenl  id'  the  I'liiled  Slates  I'oi-  iiil'oniiatinn  in  ro;.'ard  lo  Ibo  rt^porled  sni- 
/.me  by  Ibe  fniled  States  Iti-vennn  Cutler  "  Corwin  "  oflhri'o  Canadian  scliooncrs 
while  entsajted  in  the  pursuit  ol  souls  in  HelMinj.'  Sea. 
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I  am  inclined  In  IliinU  llial  lliis  is  (int'  uf  llie  IV'W  iellers  liiiil  it  niii\ 
he  (lcsii'al)li'  In  I'i'ail  a!  Icn^lli. 

Sir  Richard  Webster  Ihciviiiton  n-ad  lhi>  ivniaindiT  ol' llic  ahovi;  lul- 
(cr,  as  I'dIIows  : 

111  llii'  njcaiiwliili',  riiilhi'i-  (liiliiih  hi  ii'^tai'd  In  llii'sn  seizni('s  liiivi'  lioi'ii  »i'nl  lo 
llli-i  rnuiili'V.  iiiiil  Hit  .Miijcsly's  (InVi'iiitiii'iil  iinw  ciiiisldci'  II  inriniilirni  nli  llicrii  In 
Ijliii;:  In  Ilic  iinllcc  nlllii'  liiilcil  Slali's' (invcnimi'lll  llic  liicls  nf  Ilic  ciisc  as  lliry 
liavi!  i-cnclicil  IIk'ih  I'mni  llillisli  sninci's. 

II  aii|H!ar>  llial  llir  three  sclinonui's,  riann'il  i(!s|>ecllvolji  llii!  "Carolina,  "  lliii 
••Oiiwanl.  "  anil  llie  "Tlmmlon.  '  were  tilled  nnl  In  Viilnrla,  Urilisli  Cnlnmliia,  lor 
llie  eaiilhiv  nl' mmIs  In  thi^  waters  nt  thi!  Nnrlliern  I'aeillc  Diean.  adjaeenl  to  \m- 
cnuv.r  >  Island.  (,>i Chailnlle  Islands,  and  Alaska. 

.\icnrilinfi  In  Hie  depnsilinns  ini'lnseil  herewith  IVniu  siiine  III'  the  nlllrers  and 
men.  tln'se  vessels  wcri'  ,'M!;a;.'^id  in  the  eapturu  nl'  seals  in  Hie  niieii  sua  out  of 
siffjil  1)1'  land,  when  lliev  were  'aken  pnssessinn  nl'  on  nr  uhonl  the  Isl  Anfjnst  last 
by  tlio  f  lilted  Slates'  Id'vonin-  ealler  ••Cnrwiii,"  the  ■rarnlina,  "  in  latitude  .'i.'l"  .'i2' 
north,  lon^'itnde  ItiS"  .'i:!'  wesi,  thu  •((iiward  '  in  latitude  ."ill"  ;;•.!'  north.,  loiiKilndu 
I (>""  .'!.■)' west,  and  Hie  "Thninlnn"  in  .ilmill  Hie  saiin'  lalilnde  and  lnii)iitMile. 

They  were  all  al  a  di>lanee  ol' iiioi.'  Ihan  liO  miles  Irom  the  nearesi  land  at  Hie 
tiini'  nl'  Hieir  seizure,  and  mi  l)i'iii^'ia|iliired  were  Inweil  hy  Hie  •('.nrwiii"  In  Oiiiia- 
la«ka.  where  Ihi'y  are  still  delained.  The  crews  nl'  the  "Carnlina  '  and  "Tliornlon," 
with  Hie  exee|ilinn  nl'  Hio  eaplaiii  and  nne  man  nii  eiieli  vessel  delained  al  that  port, 
were,  il  appeals,  sent  hy  Hie  sleainer  'SI.  I'anI  "  In  San  rraneiseo.  Calilnriiia,  and 
then  Inrni'd  adrlH.  while  Hie  erew  ol'  Hie  ■•Onward  "  were  kept  at  Onnalaska. 

Al  llii'  lime  nl'  Hieir  sri/.nii'  Hie  ■■r.arolina  "  had  liSii  sealskins  rm  hoard.  Hie 

'•Thornlon'    In;,  and  II ( inward'  iMIi).  and  these  were  detained,  and  would  appear 

to  he  slill  Kept  al  Onnalaska  alniitr  with  Hie  sihnoners  hy  the  L'nileil  Stales'  aii- 
thnrilies. 

Accordiiij;  to  inl'nrinalioii  j;ivi'ii  in  Hie  -Ala^kaii.  "  a  newspaper  published  al 
Silka   in  Hie  Territory  of  Alaska,  and  dated  Hie  illi  Si'plemher,  ISSii,  il  is  repnrled  ; 

I.  Thai  the  master  and  male  nl'  Hie  Mlinoner  ■  Thornlnn  wore  hron(,'lil  I'nr  trial 
belnie.liiil^'e  Dawson  in  He'  Ijiiled  Slates'  Dislriil  Court  al  Sitka  on  Hie  .inih  Anifiisl 
last. 

-.'.  Thai  the  evidence  driven  hy  the  oHlcers  id'  Hie  United  Slah's'  Itevi'iine  eiitler 

'■  C.nruin  '  went  In  slmw  llial  11 Thnrnlnii "  was  seized  while  in  Belirin>r's  Sea. 

about  (10  or  70  miles  sonth-snnlh-east  ol'  SI.  Ceorge  Island,  I'nr  the  olTenei!  ol'  liiiiil- 
InK  and  killinjr  seals  within  that  pari  of  Helirinj.''s  Sea  whieli  (il  was  alle'ied  by  Hie 
".Maskan    newspaper)  was  eeded  In  Hie  United  Slates  hy  Itiissia  in  ISii". 

:!.  fhal  Hie  .lnd):c  in  his  eliaine  (o  the  jury,  alter  ipiolin^'  the  1st  Article  of  the 
Treaty  of  the  Mdlli  Manli,  I.SilT.  between  llnssia  and  tin'  United  Stales,  in  which  Hie 
weslern  honnilaiy  ijf  Ala-ika  isdelined.  went  on  In  say  :  "All  Hie  walers  within  tin' 
boundary  sel  forth  in  this  Treaty  to  Hie  weslern  end  of  the  Aleutian  Areliipelaf;o 
and  rliaiii  of  islands  are  to  he  eonsidered  as  comprised  within  Hie  waters  of  Alaska, 
and  all  Hn'  penalties  preseribed  by  law  ai.'ainsl  Hie  killing.'  of  fiir-hearin^'  animals 
niiisl  Iherefore  attach  aaiainsl  any  violation  of  law  within  Hie  limits  herelnfnre  des- 
cribed.    If,  Iherefnre,  the  jury  believe  fi i  the  evidence  Hiat  Hie  defendants,  by 

Hieinselves  nr  in  eniijnnclioii  with  others,  did,  on  or  ahniit  the  lime  i  harmed  in  Hio 
information,  kill  any  oiler,  mink,  marlon,  sable,  or  fur-seal,  or  oilier  fnr-bearin^r 
animal  or  animals,  on  the  shoii's  of  Alaska  or  in  the  Heliriiif.''s  Sea  east  of  l!t:!"  of 
westlo!i;filnde,  the  jury  should  liiiil  Hie  defendants  j,'uilly,aiid  assess  llioir  piinish- 
menl  separately,  al  a  line  nf  nnt  less  lliaii  200  dnllars  nor  mnre  than  1,000  dollars, 
or  imprisoiimi'iil  not  more  Ihan  si\  months,  or  by  both  such  line,  within  the  limits 
herein  set  fnrth.  and  imprisnnmenl. 

i.  Thai  the  jury  broiijjrlit  in  a  verdict  of  guilty  against  the  prisoners,  in  accord- 
ance wilh  which  the  master  of  the  "Thornton,"  Hans  Cutlounsen,  was  sentenced 
to  imprisonment  for  Ihirty  days  imd  to  pay  a  tine  of  oOO  dollars,  and  the  male  of 
Ihe  "Thornton,"  Norman,  was  sentenced  to  imprisonment 
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pay  a  line  nf  300  dollars,  wliirli  Icrnis  of  imprisonineul  nro  pronuiii.ibly  imw  ln'inn 
larrird  into  tilTccl. 

Thoro  is  also  reason  lo  IioHovh  thai  thf  iiiasli'is  and  nialrs  of  lln-  ••Onward  "  and 
••Carolina"  liavi'  since  hreii  iriod,  and  siinti'iici'd  lo  uiidcruo  penalties  similar  lo 
tliose  now  being  iiillicled  on  the  master  and  mate  of  Ibe  ••Tboriiioii." 

Yon  will  observe,  Iroin  the  laels  jriven  above,  llial  the  aiillinrilies  of  the  I'niled 
Stales  a|ipearlolay  elaini  to  the  sole  so\eivi(.'nly  of  Ihal  pari  of  Hebrinjfs  Sea  lyinK 
easi  of  the  westerly  boiindaiy  of  Alaska,  as  delined  in  Ibe  1st  Arliele  of  Ibe  Treaty 
concluded  between  llio  United  Slates  and  llnssia  in  I«(i7,  by  wbieb  Alaska  was 
eedt'd  to  Ibe  United  Stales,  and  whicli  includes  a  stretcb  of  sea  exIeiidiiiK  in  its 
widest  |iart  some  (iOO  or  7110  miles  easlcrlv... 


Tlia)  should,  ol' course,  l)e  '•  wnslurly  "  Irom  llic  inuiiiliind  of  Aliiska. 

Ill  siippnri  of  this  claim,  tlio>e  aiilborilies  are  alb'i-'ed  lo  have  interfered  with 
the  piMceablo  and  l.iwfiil  occiipalion  of  Canadian  citizens  on  the  liigb  seas,  to  have 
taken  pii>scssiop.  of  their  ships,  to  have  subjected  their  property  to  forfeitnre,  and 
111  hiive  visited  upon  their  persons  the  indif-'iiity  of  imprisnuiiieni 

Siicji  pi(iceeilin;,'s.  if  coricMtlv  reported,  would  ap|iear  lo  ba\r  iieeii  in  violation 
of  Ibe  admitted  principles  of  internalional  law. 

I  iei(Uesl  llial  you  will,  on  Ibe  receipt  of  this  despalcb,  seek  an  interview  with 
^'l'  ilayard  and  make  bim  aci|uainled  with  the  nature  of  Ibe  inrormalion  with 
which  Her  .Majesty's  lioverninent  have  been  I'lirMisbed  respectin).'  this  matter,  and 
slate  to  him  tliat  lliey  do  iml  doubt  that,  it  i in  inipiiry  it  should  prove  lobe  correct, 
Ibe  (li)vernment  of  llie  lliiited  Stales  will,  with  their  well  known  sense  of  justice, 
at  once  .'idmit  the  illenality  ot  Ihe  pn ediiit:s  resorted  to  a}.Minsl  the  llrilisb  ves- 
sels and  Ihe  llrilisb  siiliject>  almve  mentioiied.  and  will  cause  reasonable  repara- 
tion to  he  made  lor  the  wiiiii;.'s  to  wliicli  they  have  been  subjected,  .ilid  for  Ihe 
losses  which  they  have  siistailieil. 

Should  Mr  Hayanl  desiie  it,  you  are  autboii/od  to  leave  with  liiiii  a  copy  n 
this  despatch. 

I  am.  etc., 

IntiKSLEIQII. 

The  President.  —  I  sii|i|iiisi'  IIuti;  is  a  uiislako  in  tlie  |ii ml  as  regards 
llielaliliidt!  nvIkmi"  llio  "  Oiiwaiil  "  ami  the  •'  Tliofniou  "  were  si'i/.cil.  In 
this  (les|ialcli  il  is  inafkcd  ."ill'  ,'  nortli,  ami  thai  would  he  on!  of  IJohrin;; 
St'a.  I  su|)|)oso  (ha!  niiisl  he  a  uiislako,  hceaiise  iiohodv  allejios  Ihe 
ships  were  seized  oul  of  Itehriu^  Sea. 

Sir  Richard  Webster.  —  I  did  mil  read  Ihose  latitudes  hccause  I  knew 
llie\  were  not  }{eof;ra|)hicall\  eoneel.  It  a|i|ieai's  from  other  papers  that 
liiey  were  all  seized  in  Iteliriiij;  Sea. 

Sir  Charles  Russell.  —  The  Trihuiial  will  see  that  this  isu  very  prave 
alle;;iili(in.  The  attention  of  the  lioverninent  of  Ihe  lliiiled  Stales  is  cal- 
led to  il  as  early  as  the  'Jlh  Oeloher,  and  one  would  have  expected  that  in 
a  f,Mave  matter  of  this  kind  the  I'Lvecnlive  would  have  been  in  possession 
of  complete  informalion  as  lo  wliut  Ihe  facts  were. 

Here  are  two  Powers  fortunately  at  jieace  and  in  most  friendly  rela- 
lions  with  one  another.  \  number  of  llie  vessels  of  one  of  those  Powers 
are  seized  upon  llie  sea,  without  any  sugf,'cstion  of  previous  diplomatic  re- 
presentation or  exposlulation  of  any  kind;  and  yet  as  late  as  the  I2tli  No- 
vember, ii  you  will  turn  lo  page  27,  you  will  find  Mr  Bayard  (an  able  and 
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coiirleoiiH  Slulosiiiuti  of  lln!  I'liilfd  Stall's,  wlioiii  I  liu\e  lliu  pU'iisuru  ul' 
knuwiii^i  NM'ilcs  on  llml  ila\  and  says  : 

Till'  clihiN  ill  iii\  ii'|ily  Id  Vdiii  li'lli'is  iirilic  •-'"111  Si!|ili'iiilM>r  anil  •JUI  (dlnlii'i', 
askill^  Inr  iiiriiinialioii,  iMinci-iniiiL'  llir  «i'i/.iii'i'  liv  \\i<  I'iiIIimI  Slali'-i  IIiaiiiiii'  riilirr 
" Ciirviii  "  ill  llii'  Iti'lniiiK  SiNi.  Ill  llrilisli  \i'->i'lt  liir  an  allrKiil  viiilalii<ii  nl  IId'  laws 
111  till'  I'liili'il  Slali»  ill  ii'latiiiti  In  llii'  Ala>ka  si'al  li'-lii'i  n^-.,  Iia>  IiitIi  i  .iiim'iI  Iiv  ni\ 
wailini-'  III  icri'ivi'  liuiu  llii  TirasuiN  I)i|i.iilni(Mil  llii'  inrnniiullnii  vmi  ilr^in'  i| 

M.v  a|i|ilirali<>ii  In  lliv  riillra).'iii'  lliu  Vllonn'V  lii'iii'l'ii!  In  |il'iii'in'i'  an  aillln'lilir 
lt(>|iiirl  of  llii'si' in'iircoilinKs  was  |iI'iiim|iII\  niailii,  anil  llio  iti'lav  in  Inini-'liinL'  Ilir 
I<i<|iiirt  iloulilli'ss  has  aiisi'ii  Iiumi  the  ii'mihIi'Mi'ss  nrilin  |ilai'i>  ul'  Irial. 

A  siiMii  as  I  am  I'lialilril.  I  will  (  uuvcy  l<>  vmi  llii'  larls  a:<  asri'ilainril  in  llir  liial, 
anil  Ihi'  i'ulinj:>  nl  law  us  a|i|>lii'il  li\  Ihi'  i:iiin'l. 

!,('(  inn  a>k  lliii  Ti'iliiinal  In  riMlisi>  llii!  |Hisiliiin  nl'  lliiii|;s.  ||i>  IniH 
been  liilil  Ilia!  the  si'i/.nn!  lias  jaki'ii  [ilaci'  in  llisliiin^  Sea,  wln-n  llii'si! 
vossi'ls  wi'io  in  |)iirsuil  of  I'lir-seHls.  He  lias  hccii  loM  llial  llicy  were  seized 
al  dislanees  IVoin  land  wliirli  showed  Ilia!  tliev  were  nntsido  llie  ordinary 
territorial  liniils;  and  yel  Hie  Seei'elary  nl' Stale  lannol  ;j;ive  any  answer 

10  the  ihalleii^e  nt'I.ord  !ddes|ei<{h,  who  al'lii'iiis  Ihat  these!  facts  point  to 
n  f;i'a\i'  lireaili  of  international  law.  lint  iiinst  wail  till  lie  ^els  the  exart 
iiifoi'iiialiun  Imip  the  |ilaee  of  trial. 

Senator  Morgan.  —  How  ran  that  lie  if  the  llrilish  rinvernnienl  ilis- 
clainis  all  i'es|iiinsiliility  for  the  eondiiet  of  its  nationals? 

Sir  Charles  Russell.  —  I  am  snre  it  is  my  fault.  Sir;  lint  the  apposi- 
toness.  oi'  I'oniiei'tion  with  m\  ar^iinient,  of  that  remal'l^  I  fail  ipiile  to 
appreeiate. 

Senator  Morgan.  —  I  iindei'slaiid  thiil  the  llrilish  (iovernmeiit  has 
diselaiineil  in  the  (li|iloniatii'  enrresponilenee ,  ami  exelndod  from  the 
Treaty,  ail  ('on>iderations  of  responsiltility  for  Hie  loniluil  of  its  nationals 
in  takin;;  fiir-si;als.  If  Ihat  he  so,  I  do  not  nndeislaml  why  il  is  that 
Mr  Itayai'il  was  n.'ipiircd  to  make  any  representation  to  tin;  llrilish  (lo- 
vcrnmeiil  ahoiit  a  mailer  that  he  wished  to  redress  or  prevent. 

Sir  Charles  Russell.  —  Sir,  I  slill  fail,  with  all  sincere  respect,  lo  sec 
the  eonnection  with  the  ar};nin(!iit  I  am  piirstiin^'. 

Senator  Morgan.  —  I  rcp;rct  that  yon  fail  to  sec  it. 

Sir  Charles  Russell. —  I  am  calling'  attention  to  the  fact  Ihat  Lord 
Iddesleijih  has  stated  facts,  which  are  not  conlradicled,  of  the  sei/ure  of 
lirilish  vessels  on  the  \\'\'^\\  sea  outside  lerritorial  limits;  seized  nol  hy 
the  act  of  imiividiials.  hiil  seized  l»y  the  ad  of  the  Stale  lhronj;h  its 
K.xecutive  Authority. 

Lord  Hannen.  —  What  is  your  };ronnd  of  complaint.  Sir  Charles? 

11  was  necessary  to  ascertain  the  facts,  and  the  scene  of  aclion  was  it  long 
way  oir. 

Sir  Charles  Russell.  —  With  };real  deference,  my  Lord,  No.  If  the 
case  really  were,  that  they  could  justify  themselves  as  having  a  legislative 
power  over  Midiring  Sea,  or,  which  is  Hie  case  now  made,  us  prolccling 
their  property  in  the  fur-sculs,  there  was  a  prom|»t  and  imincdiale  answer. 
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"  VVn  have  ronimillod  no  oll'enct'  against  international  law  at  all.  "  lli« 
oncnl'tlio  many  proofs  that  I  urn  go'nglo  aildiico  that  this  rase  which  iit 
now  |)ri'sentf(l  to  this  Tiihiinul 

Lord  Haniien.  —  I  uinlerslaiHl  that  you  do  not  mako  it  a  ground  of 
niiii|iliiiiil  lh:il  Ihi'V  Imik  liuie  In  ascertain  the  I'ai-ls;  liut  vmi  sa\  thai  lliev 
dill  Mill  (akr  up  llie  ground  that  lhe\  are  nos>  taking  up. 

Sir  Charles  Russell.  tiertainh  :  that  is  ni\  point ;  one  nf  the  many 
piiiiiU  whii'li  will  go  to  show  that  iis  I  hi-  ease  developed  ilself  in  llie  diplo- 
matie  I'Drrespondenee,  and  as  it  has  still  I'lU'ther  di-veioped  il>idl' in  the 
course  of  the  printed  arguuieul ,  it  has  taken  a  form  that  was  nil  present 
to  Ihe  mind  of  llie  l'',\eciilive  ill  the  linn-  of  these  oeeuri'eiices ;  as  i'  ought 
to  have  hen  piescul  ii  Ihe  ease  wi-re  as  real  as  it  is  now  made  out. 

Tiuil  hrings  as  li  the  I2lh  of.Novemlter,  IHHtl.  I  now  refer  to  pagi  1)7 
of  Ihe  sann<  hook.  We  have  got  to  llie  Hlh  of  .laniiarv,  and  l^oi-d  Iddcs- 
leigli  again  writes. 

Ilrli'iiiii^r  III  |iii'viiiiis  corresiiiindi'llee  hi  ri'i.':\nl  to  llii'  rase  nl'  llif  IhriT  Caiia 
(liaii  sriiiiiiiii'i's  I'li^'ajfi'il  in  llii'  simI  lislii'iv  in  llrliiiiii^  Si'a.  I  Iraiisniit  In  vmi 
lieir\\illl  a  inpv  ul  a  li'ller  In  mi  I  In'  ('.nlniiial  (Hliri',  willi  a  ilrs|iali'li,  ami  iN  rinlii- 
siiie^.  Iiniii  llii'  liovri  nor-lii'iii'ial  nC Daiiail.i.  fXiilaininLr  IIh'  n irw-  nl  tin'  DniiMiiinn 
(inveniineiil  in  llir  inalliM'. 

Nrai'lv  Iniir  iiinnlh>  havr  imw  i'la|»i'il  siiiri'  my  (lesjialrli  nl  tlii^  IMli  Sr|ilriiilior 
las!  wa-i  aililressi'il  In  mhi.  in  wliirli  you  witc  iIIii'i'IimI  In  Invilti  llie  riovernni'Mil 

ol'  till'   I'liileil    Stairs   In   rniiiisli  ynii   villi   any   |iaitiiiilars I   liav.:    iinw    lo 

instimt  you  In  ex|iresa  lo  .Mr  Bay.nd. 

ami   so  oil. 

'riieriMipi'ii,  iii<  iii'\|  ila\ .  as  appears  al  the  liidlom  of  Ihe  same  page. 
Sir  Limiel  West  eommtiuicates  willi  Mr  Itayanl:  ami  on  the  I2lh  ol 
.lamiary.  al  page  ."{'.t,  Mr  Uayard  writes  : 

Yiiin-  ..nil'  nl  Mil'  'Mil  iiislaiil  was  n  ri'iM'il  liy  iiii'  mi  tin'  iii'xl  day,  anil  I  rc;.'iet 
rxii'i'ilin^'ly  llial,  alllimi^'li  my  I'll'mls  liaxr  lii'i'ii  ililiuunly   iiiaili'  In  innriiie  liniii 

Alaska  lliu  aullii'iiliralril  "   injiii's  " I   slimilil  not   liavi'   lieen  alili' In  olitaiii 

lliein  ill  liiiii'  In  have  iiiaili'  IIh'  iii'^riil  anil  rrin-wril  a|i|i|iralimi  of  lln!  I'^jU'l  nl' 
l<lili'sli'i^;li  supi'illiimis. 

Tlii^  |iii'>siiij;  iialiii'i'  nl  yniir  iinic  ooii^liaiiis  iiir  In  inrm'in  ymi  lliat  mi  tliu 
27lh  Si'|il(>iiiliri'  iasi,  wlii'ii  I  rrci'iveil  my  Ill's!  inliinalimi  Irniii  ymi  that  any  i|iii's- 

linii  was  [inssihlr  as   In   lln-  \aliilily  ol   llii'  jinlirial  iHoc Iin;.'s  ii'li'iri'il  In,  I  InsI 

iin  liiiK!  ill  ri'qiieslinj.'  my  rip||i'aj;iir  lln'  .Mlmin'y-ticin'ial,  in  wIium!  Di'iiailiiii'iit 
the  easi's  wure,  lo  la'ncuri'  Inr  iiir  siieli  aiithrnlie  inrmiiiatinn  as  wnulil  I'liahlr  ine 
In  Miiiki!  lull  ri'S|ioiisc  lo  your  a|i|iliratiiin. 

Then  he  says  he  is  awaiting  tlie  papiM's.  explains  that  thodistanee  of  the 
vessels  from  any  laiul  or  the  eiremnstanees  alteiidanl  upon  their  sei/iire 
were  unknown  to  him,  and  then  treats  it,  iind  (iiiitu  accurately  treats  it, 
us  ii  matter  which  is  of  so  grave  im|)ortane(!  tliut  it  is  right  tticy  should  he 
ill  possession  of  accurate  inforniation.  Then,  on  the  3nd  of  Fehruary, 
which   is    on    the    next    page,  is  a   further   letter,  iu   which   he   says  : 

''  I  niiulo  Instuiil  aiiplicalimi  to  my  colleuguu  the  Attorney  (ieneral  in  relation 
lo  till!  record  of  llie  judicial. iirucucdint,'  "• 
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uiul  so  oil. 


I  am  inroi'iiiiMl  tlial  (lie  iluciiiininls  in  (junslion  Inl't  Sitka  nn  ilit;  jtllli  .lanuary, 
and  may  in'  oxiiccied  Id  anivt'  al  I'lirl  'rnwiist'iul.  ami  so  mi. 

itiid  so  on. 
Then  : 

III  tliis  I'liiinoclioii.  I  \»\n'  oi'rasiiin  In  iiirin'iii  \(>u  llial,  witlidiil  runcliisiiin  nl 
tliis  liiiii-  III'  any  i|iii'slii>iis  wliicli  may  lii!  foiinil  Ici  lie  iiivnIviMl  in  llicsi'  ('a^i"<  of 
seizure,  (iidcrs  lia\i'  licrii  issiii'ij.liy  I  lie  I'lesidenl's  ill  reel  inn,  fur  I  he  clisediiliniiaiire 
of  all  peiiilinL'  |i|iM'ee(lin(.'s,  the  (liseliai);e  nf  the  vessels  relei  red  tii,  and  llie  reluasi' 
of  all  persons  under  arrest  in  (  niineeliiui  theruwilh. 

Now  I  wiiiil  I"  know  why  litis  is  so.  Itocs  iiny  one  memlior  of  lliisTri- 
bunal  hclii've  lliut  ul  lliiil  liiiic,  liic  Sceielarv  of  Sliile  licin};  in  coninnitii- 
calioii  willi  lite  .Mlorin'v  (iciicriil,  as  his  corrcsiioiKh'in'i'  sIim\\<.  an<i  in 
coi'tvs|)on(i<'iiec'  who  can  iloiilil  il '  \Nilli  Ihe  iieiMJ  nfllic  Kveeulivc  ul'  the 
llnileii  Stall's  —  I  mean  Hie  IVi'sidoiil  —  Ilial  if  llic\  ImhI  inlciHicd  lo 
lake  this  f-roiiiiil  id' le^al  jnslilii  alion  lni' llie -ei/nres,  ;|irs  woidd  tml  al 
leasl  have  hinled  (hal  llieir  existed  xime  snrli  ^t  niiid  and  i;i\eii  siuiie 
indii'iiliiiti  of  svhal  liial  };i-oiind  was?  (In  |ia^e  H't  will  lii>  I'luind  the  olli- 
eial  inliinalioi.!  of  thai  release,  a  lele;;raiii  I'nuii  Hie  Atlnrnev  liei'.et-al  of 
the  JCilh  .l:::;',;:'e\  \HH~  lo  .iiid^re  !,al'a\ell.'  hiiws.m  and  Mr  l».  Ilall,  jlis- 
Ifiet   .MIcrneN.  Sitka.  Alaska. 

I  am  (lireeted  hy  llie  I'residenl  lo  insliinl  Viiu  lo  cji-idiilinue  idj  further  pro- 
ceed inj;  ill  Hie  mallei  of  the  seizure  of  Ilic  Iti  itisji  Vc-«els"  ('.inojine  "  ••Onward'  anil 
"  rilornloii  ■'  and  diseliar:;e  all  vrssels  now  lield  under  siieli  sel/iui'.  and  leleaso 
all  persons  thai    ni.iv  \m\  under  arrest  in  lonie'i'ljoii  lliiiewilli. 

I  lia\e  liild  Villi  what  wa-  llie  lale  id  Ihal  lel<'^rani  -  hiiw  llie  ol'der 
was  Ifealed  as  a  l'iir;;eil  older  :  allliiiii;;li  -eiil  'u  llie  ,liidj;e  as  a|i|ieai's 
from  Hie  order  nn  Ihe  >aiiie  |tap>  Imw  il  was  iiol  acled  n|iiiii  (ill  the 
release  of  Hie  vessels  was  iisidess  and  Hie  men  had  niideri^oiie  Iheii^ 
im|iri«iiiinieiil  and  siilfered  Hie  jienalK    im|iosed  hy  the  jiid^menl. 

Iliil  thai  i>.  id'eiiiti'se,  a  minor  |Hiiiil.  The  i|nestion  that  llio  Trihiii  a! 
iniisl  ask  itself  is,  isjl  cdiici'lvahle  Ilia!  Ihal  older  foe  release  could  hive 
hiM'ii  made  iipon  any  ;;nmiiil  i'\ce|il  mie.  iiainely.  Hie  advice  of  Hie  res- 
|ioiisilile  li'fiul  adviser  id  Hie  I'residont.  Ihal  li"  was  of  ii|iinion  lliat 
il  was  at  least  do'.lhll'itl  w  lielher  Ihe  sei/iires  eonld  in  >ii\  way  he  jnstilied. 

Senator  Morgan .  —  ho  \<in  mean  Mr  itavard' 

Sir  Charles  Russell.  —  I  said  Hi"  iejjal  adviser.  Sir'.' 

Senator  Morgan.  —  NMm  i^^  thai  .' 

Sir  Charles  Russell.  —  The  Allornev  deneral,  Mr  Haflaml;  and  in 
answer  In  Scnalor  .Morgan's  i|iieslioii.  whieh  he  has  heen  good  enough 
lo  |iiil  lo  me,  I  can  slmw  hv  Ihe  very  next  |iaf:;e  that  Ihal  was  Ihe  wiow  of 
the  Seerclarv  nf  Stale,  .Mr  ita^iird  himself.  It  is  an  e.\lnicl  from  u  jiaper 
|inhlislied  in  \  ielnria. 

Qeneral  Foster.  —  All  of  these  iire  exlraels. 
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Sir  Charles  Russell.  —  (icrliiinly. 

Senator  Morgan.  —  I  llmiijihl  \oii  \\(mo  iciuliiif;  Iroiii  llic  (li|iIomalic 
i'on'i'>|iiiiiil('ii('t'. 

Sir  Charles  Russell.  -  So  I  was.  Sir,  hiil  (iencral  Foster  is  referring 
111  Mil  cvlratl  on  Ilic  ['a;;i'  in  i|iii'slioii.  Of  coiirsp,  wlial  I  liavi'  hrrn 
I'i'adiii;.  is  (li|iliiiiialii'  ('ori'i's|ioiiil(Mii'i'. 

Senator  Morgan.  —  Vcs,  I  lhoiii;lil  so. 

Sir  Charles  Russell.  —  lli-i'i>  i>  a  mailer  which,  il'  iiol  Irtie,  would 
liavr  lii'cii  (leiiifd  :     This  is  llie  >lal(.'iiieiil,  in  Iho  middle  of  pafje  87. 

IIAVAUd's    ul'INIO.N. 
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Tlh'  liillMwiiiL;  lrli'i.'i:iiii  is  niKilliL'l'  ilii(>rii>'i;il  .iMMiiuiiri'iiiriil .  and  si'i'in>  Id  Ii" 
riillii'i  mil  iiT  Iianiinii\  willi  llji'  (il'licial  acl-  nl  IIh'  ('oiiiiiiiiiiiI<'I'~  nl'  Ilic  HrNciiii'' 
ialhT>. 

v.;  .liMi-lnii.  .Iiil.\    :;ii. 

Si'rivlai'v  Itav.ii'il,  wlii'ii  lie  was  ^jinwn  In-day  a  il>'S|iali'li  Irniii  (Itlawa,  slaliii^ 
II  al  Iho  lliiitiiiiiiin  (invci  iiiiii'iil  is  iii'dli'slinir  a;;aiiis|  llic  ilisrniii  li'sy  slmuii  liv  lli>' 
I  iiili'M  Slalr^  aiillioiilii's  III  imiMiiiiiT  iU  ili'iiiaiiil  Ini  i-i'paialiciii  Im-  ||ii'  -I'l/iiri'  anil 
il.liiiliiiii  mI  III!'  Ilrilisli  Ciiliiiiilii.i  Scali'i's  sri/nl  in  Hclii-iii;j  Si'a  lasl  \iai ,  saiil :  "  In 
till'  liisl  jilari'  nil  ilciiiaiiil  wascMT  iiiadc  In  nur  linvei'iinii'iit  by  any  Imdy  rillii'i' 
|mi  iIm'  rclra-c  111  llic  \r>-.i'l-  in  i|iii'siii,ii  ni'  im-  (laniaL'i'~  lor  llirir  ilclcnliuii. 

Thai  i>  (|nil<-  Iriie. 

Villi  in  llio  si'iuiiil  jilai'L',  il  any  >i|rli  ili'in.iinl  liad  liicii  mail',  il  i  niilil  mil  h  i\i' 
.  'iim-  liy  aii\  |iiissi|i||ii\  IViim  llir  llniiiliiiiin  Hhmtiiiiii'iiI.   willi  wlili-li  wi>  Iiumi  im 

i|l|l|ii||ialii    Irlalinlis  «|i.ilMM'\r|\ 
Tlial    is  ajsii  lillr. 

Till'  vi'^^i'Is  III  iiiirsliiiii  Will'  rcji-asi'il  ii|Min  ic|iirM'nlalioiis  nl'  llii'  Ilrilisli 
Iimmi  iiimiil  llial  llir\  Wi'i'C  Itiilish  \rss(  |«.  rii(\  ucic  icliasril  lircan^r  niii 
li^lil  III  liiilil  IIk'iii  was  ili'iiiiril  lull  (liiiiliHiil  In  III' I'liloti  I'll.  Diir  <inVL'riitm'iil  ilnl 
wlial  il  I'i'lii'M'il  In  III'  I'iu'lil  ill  Ihi'  m.illi'i'.  williniil  rnn-li.iml  Imm  any  i|iiarlri'. 

Senator  Morgan.  I»  llial  a  iii'w-|ia|i'  '■  riiirrs|Hiiidi'nrn  (iniilini; 
\|r  llavaid'^  ~lal('nirlll. 

Sir  Charles  Russnil.  Ii  i~  i'\arll\  wlial  I  v.iA.  iiaiiiclv.  a  Irli'mam 
wliirli  |ini'|iiii'ls  III  rri'iMil  Au' Itavard's  o|iiiiiiin. 

Mr  Phelps.        In  a  (.aiiiidian  ni'ws|ia|ier. 

Sir  Charles  jR.'iPsel'  I  as-iin' urn  lln'-c  iiili  rrii{ilioii-  an'  iiin'iili'il 

iiir.  I  iln  Ilnl  iilli'ii  iiiii|ilain.  Inil  I  lunlv  jiaiiis  In  ~lali'  wlial  il  w.i-.  I 
I'i'ad  llii'  aniiiiiiiiri'iiii'iil  nl'  il  in  Iln'  |ia|M'r  ilsell'.  I  said  llial  il  a|i|M'arrd  in 
a  |ia|ii'i'  wliii'li  I  iianird,  |iillilishrd  in  a  |ilai'i>  I  named,  and  I  irad  llir 
pari-  nl'  llii'  li'lej;i'aiti. 

Till'  Inllnwiii;;  ilnruimnl  I-  ani"irr  iiiinllniri!  aiiMniimi'iiii'iil,  anil  -ci  in-  I  lie 
i.illii'i  mil  III  liaiinmiN  wilh  Iln'  nllicial  arts  nt  Ilir  riimnianili'i's  nl'  iln  It  w  nm' 
'  nllri  - 

Senator  Morgan.  I  In'j;  ymr  |iai'<lnn.  Sir  •  liarle>.  Im  II.,'  iiilcrl't'- 
reinc  nil  ni\  pail. 

MH 


;!•« 


Sir  Charles  Russell.  —  .No,  Sir,  riol  M  ;ill. 

Senator  Morgan.  —  Itiii  I  nmiiiIimI  In  liiid  ixil  wIu'IIum'  voii  iiii|)iilc  llmsi' 
-l;ili'iiiciil>  lo  .Mi'  l>:iy.ir(l  M'i  iiml(>r  liis  |h'ii.  ur  iiiuiiT  \\\<  l()iiu:iii'.  <>r  n- 
llii' rosiills  (tf  a  ii('\\s|iii|(cr  ('ort'i'siioiiiiemM'  nl  wiml  lie  iiiifjlil  liiivr  Miid 
on  sDini'  iici'asiiiii. 

The  President.  ^oii  jjix?  ci'imIII,  (nllicin  lor  Irving  lo  rcprcscnl.  willi 
cori'dliioss,  Ilii-  views  of  .Mr  Itayard. 

Sir  Charles  Russell.  —  Thai,  of  lours)'.  is  llic  itoinl.  II  allriliiiti's  in 
Mr  Sccrclai'x  Itavard  a  I'l'ilaiii  o|iiiiioii  and  a  ccrlaiii  (>\|ilaiialioii  of  a  parli- 
iiilar  couisc  id'  ((xcciilivc  condiicl.  liaiiiclv  llii'  release!  of  lliese  vessels. 
Thai  is  |iiililished  in  llie  I'ress;  il  is  jiulilished  in  onr  Case,  il  is  |iarl  of 
oni'  original  ease,  and  np  lo  lliis  nionu-nl  il  has  never  heen  denied;  and 
I  say  a  I  onee.  if  .Mr  I  lav  a  I'd  wiioni  as  I  have  ali'eadv  said  I  have  lln'  honor 
loknow  .  shonid  say  ihal  Ilia!  was  nol  Irne,  I  shoidd  aeeepl  wilhonl  lie..i- 
lalion  or  i|ualili('alion  hi-  slaleinenl  lo  Ihal  eU'eel.  il  is  a  eoni|iaralivelv 
nnini|i(irlanl  |ioinl.  heeanse,  as  I  said,  iniless  Ihal  is  Irni'  il  is  incoin-ei- 
vahii'  Ihal  il'  llie  Iniled  Stales  and  llieir  advisers  had  llie  view  id' llieii- 
le::al  ri^'hls  vvhieh  are  |iul  I'oi'ward  in  a  laler  slai^e  of  Ihis  diplonialie 
(•orres|iondene<!  -  which  are  |iul  forward  in  laler  phases  of  llii-,  shall  I 
(■all  il  "  lili.:;alioii  "  -  il  is  ineoiii'eivahle  llm!  al  llie  lime  he  ,i;ave  liii- 
iiider  for  release  Seirelary  Hayai'ds  real  vi''ws  ean  have  heen  expre-sed 
hy  sueh  words  as  lliesi'. 

'  We  lliiiik  we  are  williin  our  ri^lils  in  iiiakinj;  Ihe-e  -ei/iiie-;  wr 
Ihiiik  Ihal  oiir  rij;lils  jii-lil\  ns  in  making  lln-se  sei/nre- :  we  lia-e  lln-e 
i'ii:lils  (HI  lliisifronnd  or  on  Ihal  ground,  hnl  as  an  ael  of  i;()od  will  lo  a 
i'riendiy  (iovernnienl  wilh  wIkhii  previonsiv  wi'  have  hail  no  diplonialie 
e\po-liilalioiis,  and  In  wliieh  we  had  previonsiv  ^'iveii  no  iliploinalie 
warnini;  —  a-  an  ai'l   ol'  IViendline--  and  i^ood  will  lo  Ihal  tiovernnienl 

wilh  whom  we  are   al   pei ,  we  will,  under  llie   eireiim-laiiees.  reh'a-e 

llio-e  ves-^eis  ". 

Senator  Morgan .  I  am  sure.  Sir  (.liarles,  you  will  mil  ohjeel  lo  my 
lalliiii;  your  allenlioii,  in  viiidiealion  of  Mr  ilayaid,  lo  llie  la<  I  Ihal  in  his 
eorrespondenee  wilji  Ihe  lirilisli  (ioveinineiil  on  llii-  -iilijeil  —  al  leasl  so 
I'ar  a-  I  am  advised  il  is  so  —  he  laid  a-ide  Ihe  ijiie-licMi  ol'lhe  nieril-  ol 
seal  lishin^'  and  seal  hnnlin^.  Ml  llio-e  ipieslimi-  alioni  Itehriiif:  Sea. 
and  ri^hl  of  properly,  he  -el  aside,  wilh  a  vii'w  of  ili-en--iii^  ami  selllin^ 
wilh  Lord  Salislmiy  Ihe  ipieslion  ol'  lle^nialion-.  I  do  mil  reiuemher 
Ihal  he  evei'  look  Up  Ihe  sulijecl  ol  Ihe  alle';ed  ri^ill-  ol  Ihe  re-peelive 
parlies,  anil  deall  uilli  Ihal  as  an  independeni  topic  in  hi-  diplonialie 
ciii'ie-pomlenci-. 

Sir  Charles  Russell.  —  Sir.  we  are  lakiii;;  lime,  loo  lilerally,  hy  Ihe 
I'oridock.  We  havciiiil  ^ol  lo  Ihe  p(n'lion  ol  llie  ciii'ie-poiidi'nce  when' 
Ihal  appi'ar-.  I  shall  come  lo  Ih.il  in  a  lew  moinenl-.  I  am  dealing  willi 
eveni-  as  lliey  appeared  in  .laniiarv  I SH7  :  voii.  >ir,  are  leleiiin^; 
lo  evenis  a-  Iliey  appeared  in  \il;;usl  IMS7.  I  will  cnme  lo  Ihein  ill  due 
course. 
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—  T'lT  — 

Senator  Morgan.  —  I  am  rd'crriii};  to  IIk-  same  iicriml  as  ynii  an' 
II  I'l'i'iin^'  III  Sir  l.iiarii-.s,  in  wliicli  ynu  svcn;  staliiifi.  as  I  (inderslaiiil.  Ilial 
Ml  itavari!  sliniilil  liavi-  iiiaiii-  an  nhji'ilioh  al  Ilial  linio  to  llio  aclion  oj' 
his  lioMTiiMiiMil  il'  hi-  had  di-siMilcil  rniiii  il.or  ariirni(>d  il  if  In;  a|i|ii'()- 
M'd    il. 

Sir  Charles  Russell.  I  dn  nnl  sm\  ihal  lii>  siioiild  have  disseiiled 
IVniii  III)' aclinn  III' his  linvi'i'iinii'iil  al  all,  liei'aiis(>  il  was.  as  I  lak(>  il,  his 
iiwM  ailimi  In  a  ci-rlain  I'xIi'nI. 

Senator  Morgan.        I  am  siirakinn  nl'lhc  .lndf{fts. 

Sir  Charles  Russell.     -  Hi;  was  a  nn-ndicr  id"  the  (inviMiiminl.     Wlial 

I  am  |iniiiliii|;;  mil  is.  Ihal  il'  lliiTi'  had  Ihmmi  an\  niiiir|ilinn  nl'  Ihi-  I'xis- 
li'iii'i'  nl'  siH'li  ii-^ai  ri,i;lils  as  an;  now  invnkcd  in  iiislilicalinn  id'  his 
cniiiliiil .  mir  wniild  liavi!  i'\|m'('Iim1   Io  lind  IVom  .Mr  Si!rridar\  Hayaid. 

(ir  flnm  Millir  nlllcr  i'X('fllli\r  iil'liciT,  snllic  rnri'sliaddwiliu'  nl'  Ihi'Si' 
^inlllliis. 

Senator  Morgan.  -  CiTlainlv.  il'  hi'  wiis  dealing  wilh  Ihal  |)lia«i'  id' 
III!'  i|iii'>.|inii.  lull  I  iln  mil  lliinlv  Ihal  In'  was. 

Sir  Charles  Russell.  —  His  liovornnuMil  is  -hai^i'd  as  dislinrlly  as 
a  (inNi'i'iiiiii'iil  liiii  III'  riiai'f^i'd,  ill  Ihi'  vi'rv  |nn<;  di's|ialidi  I'l'iim  Lmd  iddi*-- 
li'ii^li  Ilial  I  liavi'  road,  willi  a  mo>l  ^i'a\i'  ntl'i'iin'  a^^ainsj  iiilrnialiniial 
law.      Hi-  aii-wiT  is  ;  — -  I  ha\r  n'IcaM'd  Iln'  vcssi'ls   lii'raii-.i'  I  rmi-idi'i' 

II  Inn  dnllilUld    wlli'llll'l'  Wi>   Wi'l'i'  I'lllilli'll    III   llidll   llll'lll. 

Senator  Morgan.  —  I  An  iml  lliink  lie  said  Ihal. 

Sir  Charles  Russell.  Al  [in'si'iil,  llir  slalc  nl'  lin'  imsc  is.  ihal  I 
raiiiinl  ariiriM  Ilial  lii>  siiid  i|.  j  dn  nnl  allii'iii  thai  lie  -aid  il.  I'nr  I  do  mil 
kiinw.  All  I  know  i-,  Ihal  il  is  |iiihli-lii'd  Ihal  hi'  said  il.  and  Ihal  so  I'ar 
.1-  I  kiiiiu  iiji  Io  this  mnnii'iil  llii'ii'  has  Ih'i'm      '  loiiliadii'lion  of  Iln-  fail. 

Lord  Hannen.        hoi>s  il  a|i|i(;ar  wln-n  Iln-  iiToi'd  nl' Iln-  |ir -din^s 

ill  Ihi'  Alaskan  Coiiil  wa-  ri'ri'i\rd  al  W  ashiii^loii. 

Sir  Charles  Russell.  II  was.  in  I'arl,  n-n-ivi'd  in  \|iril  IHS7.  lain 
iiiiu  I'oniiiii:  Io  il  in  Ilir  ordiT  nl'  liiiir.  and  Si-iialor  .Mni';;an  will  lind  Ihal 
I  -liall  miiil  iioliiin^  uliiili  I  iiinri'ivi'  io  lii>  ini|ini'laiil  as  Ihiowiii;:  li^lil 
on  wlial  wi'i'i-  Ihr  inoli\i>-  and  slali-  ol'  o|iiiiioii  nl'  Ihr  IIm-ciiIIm'  a|  Ihi,. 
liiiii'. 

I  III  llii-  I2lli  April  Mr  llajard  wrili's  |o  Sir  Sarkvillf  \\  I'-l  in  lln'-i- 
li'iiii-. 

Shi  :  I  Ii.im'  IIic  liniinin'  In  iirlti|iiwli>ilv;i'  .Vkhi  imli'  <>l  Iln'  U\\  iii~l:inl  ivLiIim'  I.i 
Mil'  iMirilo-.  Ml  lli'lii'iii^- S'-a.  .iiKl  ii!i|iiiini^' wlli'llll'l' till' ilni'iiiiii'iil- I'l'lrni'ij  to  in 
iii,\  ii'ii,.  Ill  llii'  .liil  I'l'lir'iaiv  irlaliii;.'  In  iln-  raM-snl  M'i/.ini'  in  llm^i'  \\alri>  ul'  vrssi-U 
I  li,iii;iil    Willi   \iiil.iliiii,' till' law- III' llii'  niiilc  I  Slali-s  i  vniilaliii;;   Iln-  klllilii.' I'l  I'lir- 

raU.  hail    li.i'ii   ii'iciwil.     'I'lir  ii nj..  uf  tin-  jiiilii-i.il  |i|iiiii'iImil;s  in  Iln-  .iiM-s  in 

lllr  Dl^tliil  C.iiUI'l   ill    Ma»ka  ti'li'lTi'il   In  Wi'ir  ii|il\    n i\i'i|    il  llii--  ili  p.ii  liii.'iil    nil 

"iliinlav  la-l  ami  an-  imw  iniili'i  L'X.iiiiiiialinli. 

I  III'  iriimli' -    a  till'  Mi'iii'  III'  till'  rin'-«('al  ll-tii'iii--,  ami  lli>'  •^iini  il  |ii'iiiliaiilii'i 

nl  Ilial  imlii-li\,  li.ivr  i!iiavnii|!.!i!y  I'.iayi'il  Iln'  Tli-asiirx  nlliri  .Is  m  ri.iiniiij  ,i|i|iin. 
I'll. ill'  Ui'iriilaliiiii-,  ami  i-siiiin;  mili-i's   In   riillnl  Slali-s'  vi-   ■■■U  (n  pnlin.  jhr  .\1.,.. 

k.iii  u.ili'is  Im- III,,  iii'iili'i'li r  the  riii'-i'.il-  li'niii   iiiitiM'iiiiiiiiali'   -I,iii::IiI(M',  ami 

i'niiM'i|iiuiii  >|iL-uitv  t'.xirriniiiiiliiiii. 
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riii>  laws  ol'llii'  l!nitcil  Slntus  in  llijs  lu'liiillari' ciintaiiii'il  in  tlio  Dovisnl  Statii(rs 
iclaliiif.'  Ill  Alaska  in  seclimis  lit;iC-l!i7l ,  and  liavi-  lic'cn  in  I'hito  (or  ii|>  wanls  nt 
scvi'nlci'n  years,  and  prinr  to  llic  sci/.iii'i's  of  last  snninicr  ImiI  a  sinu'li' inlVarlimi 
is  kniiwn  lo  have  iircnrrcil,  ami  thai  was  prumpllv  |innislii'il. 

Thai  iimsl  have  Immmi  simic  Ann'rii-aii  scalar.  lli(iii};li  we  liavf  iiul 
lioai'd  of  il  l)("('()i(\  I  do  iiol  ktiow  (lie  hislory  ol'  il.  Then  lln-  Ic(((M' 
I'oiiliiiiics  ; 

Till'  (|uiisli(in  1)1'  instrnrtions  to  finvcrninonl  vessels  in  rojiard  In  picvpiilin;,'  the 
iiiilisi'i'iiiiinalo  killiiii:  nl  rui-scals  is  now  licini;  runsiili'i'ed.  ami  I  will  iiilnrni  vmi 
mI  IIii'  I'ailicsl  ilav  possiliie  wlial  has  liei'n  ilociilrd.so  Ihal  llrilisli  anil  <i||iim'  vessels 
vi-^iliiii;  llie  waters  in  <(neslinii  ean  L'nvern  tln'niselves  accmilinfilv . 

I  am  not  asking  the  asseiil  of  lln;  Tr-ilxiiial  ui'  aiiv  iikuiiIm-i'  oI'  il  li> 
aii\  t'diicliisioii  us  I  {io  on.  as  I  have  aeliicviMl  iii\  soli!  |nif|»os(!  if  I  have 
salislif^d  iinscir  Ihal  I  am  making  m\  molise  and  my  ar^cimienl  iidelli- 
^ililt!  lo  llic  Triliiiiial.  We  j;el  here,  liiei'd'oic,  I'oi  llie  lifsl  lime  a  sii^- 
j,'('slioii  —  iiol  |iiil  Ibi'ward  as  a  jiis|ilieali<m  —  hiil  a  sn;;j;('sli(iii,  which  is 
a  fcri'l'ciicf  lo  Ihe  I  iiili'd  Stales  llevised  Laws,  seclioiis  l'.).")(i-IU7l  ;  liiil 
lliei't'  is  no  siif^^eslioii  in  iioiiil  ol'  I'ael    in  what    sense  Ihev  are  Mi|i|iii«ed 

10  a|i|il\. 

Now  we  pass  on,  and  on  Ihe  KMli  orSepteniliei' eoiiKJs  a  vei'v  iinpor- 
lanl  I'ommnuiealion.  al  pa^e  MH,  IVoin  Kurd  Salishiirv.  I  fliink  litis  ono 
and  one  other  ace  Ihe  on!\  Iwo  Ihal  I  sliali  ask  lo  he  I'oad  in  rnll ;  hnl 
inasinneli  as  this  pnis  foi-ward  (lie  grounds  npoii  wliich  Loi'd  Saiis- 
Imii's  suppo«-(!s  il  is  sn>;t;esled  Ihal  Ihe  eveeidive  action  may  he  excused  or 
jiislilied,  I  Ihink  il  desirahie  Ihal  Ihev  should  he  i'dlh  i-ead. 

Sir  Richard  Webster.  ~  II  is  on  pajiv  MH.  This  is  I'liim  Ihe  Mar 
ipiis  ol  SalishiiiA  lo  >n'  Lionel  \N  est,  : 

l-'niiiu'h  OIM,'!',  .Si'i'li'iiihi'i.  IIMIi,  ISST. 

Sil;  :  Hv  a  ilespalili  nt  tin'  .'iHlJi  i),  l,.|iri  l.i-l  the  tale  l^ail  nt  Iilileshi^li  instiiie- 
liil  Null  111  1  all  Ihe  attentiiiii  nl  tlic  I  nili'il  Sl.ilis  Sc.  irlai\  nl  Stair  In  the  lirenins- 
1. Hires  nt  llie  M'i/lire  in  llelil  illu's  Sra,  hv  (he  Ann  rir.UI  rilli/iT  ■'  I'.niwin  "  nl  -nnie 
Itillish  C.aiiailiaii  M'v^els.  and  his  l,niiMii|i  ilinrled   \nii  In  stale  In  .Mr  Serrilaiv 

Ilav  aril  Ihal  Ihr  .Maii'^l  \  s  liiiviTiinn'iil  till  >>ii'i    that  il  Ihe  luniiediiiu"'  wliiih  were 

■'   f  ■  1  ■ 

npnilc  I  III  ha\e  taken  place  in  Ilic  laiiicil  Slater'  Ili-lricI  timirl  «cre  iniriclls  ih'-^ 
ri  ilii'il,  III!'  liniled  Stall  -  linM'i  iinienl  wmilil  iidniil  llinir  ill<valil.\ .  .iinl  'iNmilil  caiixr 

11  i-iiii.'ihle  leparalinii  In   hi'   made  lo  the  lliitl^h  -^iihjerls  |'i>r  the  wrnie.'s  I     ".l.icli 
Ihi'V  h.id  hern  '■iilip'rli'd  .mil  lur  the  losses  ulmli  Mux  had  sii  'l.inn'd 

H>  .1  pi  IN  inii>  di'spali'h  111    lhi>  !i||i  Si'iili'iiihir  ym  had  hei'ii  di'^ind  In  a^K  In  he 
liiinisliid  Willi  aii\  parliciilar-'  which  Ihc  I'liiled  Stales  liii\i'iiiiiiciil  nii^lil  pnsse... 
II  lame  In  the  si'iziiiTs  in  ipii'»tiii|i ;  ;nid  I'll  Ihe -Jtllh  (tilnlirr    viiil    weie    nistrilcli'd 
In  Ciller  a  pmli'sl  nii  hi'hall   nl  tier  Majc^w  -  ilnsei  nnii'al  and  reserve  (nr  cnii>ii(i' 
lalmii  liercirier  all  ri;.dils  tn  iniiipensalioo 

Ni'.irlv  Imn  hiniilhs  liaMli).' el.ipsed  wilhuil  aiiv  ih  linile  mini  inalinn  lieiiii;  I'lii 
ni-lnd  li>  llie  I'liiled  States  lloMTiiliKMil  aslilli.'  lIihiiiiI- nt  Hie  >eiziiies  iii\  pre 
ileresM.i  iiiilriicted  \nii.  nil  the  SIh  .laniiai  \  I  i^l.  In  e\pic^-  '.'•  Mr  lla>aiil  Hie  cmi 
ciTl!  d'  Her  Majesty  s  (in\ei  iinieiil  al  Hie  ilelay.  and  In  iil'L'e  the  iiiiniediale  .illeiilinii 
nl  III"  laiiled  stales  tioverniiieiil  tn  Ihe  aclinii  nl  Ihc  Anicrici'i  anlhiiiitic-  in  llieii 
Ircalmcnl  n(  lliese  \e>se|s,  ;im|  el  llieii  iiia~ler>  ind  ■  lew* 

niiHie:lii|   Kehriiaiy  Mr   Itaxaid    iiilm d    \  m   thai     Ic   ic.nid  nllliejiidiii.il 

pini liiiu  wlinh  he  had  called  Im  wa- »|iui  |||\  e\pei  led  lole.nh  \Vasliiiii.lnii.  and 
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lli;il.  williuiil  c'liiiclii-idii  ill  llial  liiiii'  III  aii\  iini'-linnH  wliji-h  iiii^lil  lir  IhmiiiI  In  lir 
iiiviilvi'il  ill  llii'sc  cases  ol  sci/ilifs,  niilci  s  hail  liei'ii  issiicil  li\  Ijii-  l>ii'sji|iii|\  ilirrr- 
Ijiiii  I'm-  llif  ilisrimliiuiaiiri'  nl  all  |ii>tiillii^'  iiiori'i'ilin^'-,  lln'  ili-<rliaii.'i'  nl  IIh'  vcssrN 
I'l'li'l'ii'il  til.  ami  till'  I'i'Irasi' III' all  |irt'si>iis  lliiiliTaii'i-sl  in  rmiin'rlioii  llii'irwilli. 

On  llii'  (III  i>rA|ii'il.  iiiiili'i' iiisli'iirliiiiis  I'l'uiii  iiir.  ymi  iiii|iilii'il  nl  Mr  lta\ai'il.  in 
\Li'V\  ol  I  111'  a)i|iiiia('liiiiu'  lisliln;.'  siiasmi  in  Ili'liiiiii;  sSr'.  wlirllii'l'  llio  nwn'  >  ul  Itii- 
li>li  M  v'i'ls  nii};lil  irlv  wIm'Ii  ii>>I  iirar  lam!  mi  lii'ii:;,'^  niiniulr-li'il  h.v  llir  iini.'  i^  nl 
llii'  I'nili'il  Stall's,  ami  Vnn  aj^.iin  askrd  wlirii  Ilir  ri'innl  nl' llii' jmliiial  piuri'i'- 
ihnL:s  miulil  lie  <'V|M'rli'il.  .Mr  llayaril  inrnriiii'il  vnn,  in  rijily  (l-Jlli  Ajuil  .  that  llin 
iLijii'i's  relrrri'ii  tn  hail  ri'iiiliiMl  iiiin  ami  wi'ic  lii'in^'  i'\aMiiiii'il:  thai  llii'ie  hail  hi'i'ii 
iinaMiiilalilr  ili'lav  in  I'laniin^-  a|i|irn|iriali'  lli'^'nlaliniis  .mil  is:',nin;.' nnli'rs  In  I'nili'il 
Slalr^'  vi'ssi'U  In  |>iiliri' llii' Alaskan  wali'rs:  tli.it  tin'  lti'\isi'i|  Sl.itnlrs  vrlaliii:.-  In 
MasKa.  Si'ilinii'^  I'.i.'iii  ami  lli'l.  rniitaliii'il  llir  laws  nf  llii'  I'liiliil  Slalr>  in  rrlalinii 
III  I  hi'  nialtrr;  .mil  thai  llir  lii-ni.illnii,  were  ln'iiij;  r.iiisiili'iiil.aml  In'wrnilil  iiilnrMi 
\i>ii  .it  lln' I'arlii'st  ila\  |>n^silili'  \^  hat  hail  ln'i-n  iliriiliil.  "n  lli.it  Kiiti-h  ami  nlliri 
\.'«'il>  ini^'lit  frovi'in  Ihi'iiisi'lvrs  ncrnrilin.ulv, 

III  \ii'\\  III'  till!  slaliini'nls  niailr  liy  Ml  llayanl  in  his  iinh'  nl'  tin:  :tiil  Krliinary, 
\<t  whirh  I  liaM'  ri'l'i'rrril  alinvr.  Her  .Maji'slv'-  (invi'nnnriil  assiirui'il  that.  |ii mlin;; 

L  inlirlll-lnll  nt'  llli>  ili'l'lls>iii||  hl'IWl'l'll  llii'  IvMi  linVi'rnnii'nl<  nl!  Hie  iri'lll'ial  i|nos- 
linii  iiiMilM'il.  nil  Inrllii'r  -iinilar  si'i/Mir^  nl  Hi  ili>h  vi'>>rN  wmihl  he  made  "ly  miler 
III  llie  I'lliti'il  Stales  Gn\ellllliei|i.  They  leaill.  lin\Vi'\er.  I'lnlll  the  ennleiit-;  nl 
Ml  ll.iNal'il'-  imle  nl  tln^  |:!lli  .\ii;.ni«l  last,  ineln^eil  in  ymir  ilesjiatili  nl  Ilie  l.'vlli  \ii- 
jii>l.  Ih.il  sill  h  svasiinl  the  nieaiiiii:;  wliieli  hi'  intenleit  ■•hniilil  he  allaeheil  In  his 
r.iiiiiiiMfiiialinii  nl'  llie  ilril  I'l'liriiarN  :  ami  they  ileeply  ref.'rel  In  lliiil  .i  iirniil  iii  their 
iiii'-iiili'r|»elalinn  i  it  the  iiilent  inns  nl  the  In  ileil  Slates  (iiiveriinn'nl  Iriiiiian  aiinnii- 
leineiil  reieiilly  reeeivi'il  I'lnni  llie  t'.iiniin.imler-in-ehiernr  Her  Majeslv's  naval  rniii'^ 
HI  llie  I'a'ilie,  lliat  -.everal  mure  lliili^h  ves-els  einja'-'eil  ill  seal-hnnliii;;  in  llell- 
1111'-  s  Sea  ha\e  heeii  >ei/.i'i|  when  a  Imi;;  i|i-lai|ie  Irniii  I. mil  li\  .111  \liierieail  'ieve- 
IMIi-  \e»si'|. 

Her  Majesty's  liiivoininent  have  earel'nlly  enii>iilt'i'eil  llie  Iran-rriiil   nl'  rceni'il  nl 

llii'  imiiiial  prne liie-'s  in  llie  Inileil  Sl.ite--  "   Dislijel  Cmul  in  the  several  euses  nl 

Mil'  -iliniimrs  "  t'.arnliii.i    .  ■    (  hi  wan  I     ami  "  'riinriilnii  wliieli  wei iinninniealiil 

111  Mill  ill  .liilv.  ami  were  Ir.iiismilleil  In  nie  in  ymir  i|i'>|iali'li  nf  llie  l-Jlli  nl  Ihal 
iiiniilli.  aii'l  liny  e.innnl  liml  in  llieiii  any  jiisliliealinii  Im  Ihe  i  nnileiiinalinn  nt  llmse 

M's.els 

The  lihels  nl  inhMinaliiiii  .illejie  Ihal  llii'\  wi'ie  sei/eil  |ni  kilJniL;  im  sial  williin 
Ihe  limits  nl  Alaskan  t'errilnrv .  ami  III  the  w.ilei-.  Ilieienl.  m  vinlnliiiti  i.i  '■eriinn 
I'.i.'iii  nt  Ihe  lliiviseil  Slaliltes  I'l  Ihe  Initeii  Male- ;  ami  the  I'nileil  Slates  \,i\.il 
r.iiinni.imler  Aliliey  eerlainly  allirimil  thai  Ihe  xe'.^eN  wi.'re  sei/eil  within  llie 
w. iters  III  Alaska  ami  Hie  'reililn|\  nl  Ma^ka  ;  liiil  aei miliiii.'  In  his  nwn  eviili'iire 
lliey  were  sei/.eil  T.'i.ll'i.  ami  711  niile^  re-|ii'ilivi'ly  -iiiilh-niilli  ea<l  nt  SI.  (ienr^re- 
Maiiil 

II  I-  iinl  ili-|Hili'il,  llnreliiie,  Ihal  lln  ~ii/.iire-.  in  i|iii  >liiiii  urie  ellei  leil  at  a 
ili^lame  li'iiin  lami  lar  in  i'\ees'<  nl' Ihe  liiiiil  nl  niariliim  jiii  i-ilirlnih  wlmli  an\ 
ii.ilinii  ran  elaim  liN  iiilernaliniial  law ,  .mil  il  i- hanlly  nei  ex-aiy  In  aiM  Ih.il  ^iieli 
limil  r.innnt  he  enlar^ieil  liy  an\  miinii  i|ial  law. 

The  elaini  lllll^  ~i't  n|i  .'i|i|ieal"-  tn  he  Ininiil'il  nil  ll|i'  e\ei'|iliii|i.il  |i|||i  ^aiil  In 
liaM'  heeli  enilM'Mil  I"  llie  I'liileil  Slates  liy  lli|S'<ia  al  the  linieni  Ihe  i  e-^lnii  nl  |he 

\la-k.i  Territnry.     'I'lie  |iri>li'iisinn  wliieli  lln-  liiissiaii  (inveriinieiil  .il  Inui'  jmi 

I'irwaril  In  exeinsive  jiiri-ilielinii  imr  Ihe  wlinle  nf  jielirim^  Sea  w.is,  hiiui'\ei. 
never  ailinilleil  ''illier  li\  llii-  iniiiili\  m-  hy  the  I'lilLiI  Slali"^  nl  Aiiiei  ira  I  In  Ihe 
iiinliaix.  it  W.IS '■lienmmsly  resisieil.  a»  I  shall  luesenlly  slmw,  ami  Ihe  Aimriean 
tinviinimnl  eaii  li.irilly  elaim  In  have  reeeiveil  Iriiiii  Hn>-.ia  ii(,'li|s  \\\,i,',i  ihex  (|e- 
I  'aieil  In  lie  inailinissihli  when  as-eileil  hy  Ihe  lliisvian  liinernimnl.  .Nor  ilnes 
il  apiiear  Imiii   th.-  Ie\l   nl   the   'I'lealy  nl    I'SiiV    Ihal    Itn-sia    eilhei    inlemleil   nr 

|im|inileil  I ake  any  smli  |.'iaiil  ;   Inr.  Ii\   Arliile    I   nl  Ihal  iiislinmenl.    Uns^iii 

.lUli'i'il  In  ii'ile  In  Ihe  Unileil  Stale-  all  Ihe  lenilniy  ami  ilnniiliinn  then  |in>sessi!d 
h\  Itn-sia   nil  Mil    i  niiiinenl    nl    Amein.i  and  in  II Ijai  eiil  i>lani!s  within   I'l'i- 
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lain  ^'i.'(ii;i'a|illii'al  liliiils  ili'"!  riin'il,  ami  im  iii''iil|nii  ua"  iiiailr  >>\  aii\  >'\(  lu>ivi' 
liulit  civcr  llic  wali'l-  (il  lii'liliii^;    Sim. 

Mdii'iivcr.  wliali'M'i'  i'ii.'lil<  ai  iclmhU  llirii  i'('s|ii'i  livi'  vnlijn  h  ami  rili/i'ii~  iiia\ 
III'  lri'i|iriii'all\  I'liiiri'iirii  nil  till'  Itil>v|ali  aiiil  AllH'liraii  liii\  :'l  liiiU'liK  |i\  hi'alv 
sllimlaliiin,  lln'  ^iilijcil-  nl  lli'i  Maji'^lx  i  aiiiiMl  In'  llirii'liy  allriliil,  i  mi'jiI  Iiv 
s|ii'riul  ai'i'aii(.'i>iiii'iit  willi  tliiri  I'liiiiilrv. 

Willi  rr;:aiil  In  llir  rxiliisivr  I  laiiii-i  ailxamt'il  iiilliiu"<  |iasl  liv  l(ii><ia.l  liaii^iiiit 

|.i  Mill  (liullllli'lll-  riiliiiiiliiliraliil  Im  llli'  I  lliliil  Slair-  ( liill^iri's-;  |i\  I'l  I'sjili'iiJ 
Miiiiliii'  ill  IS-J-j.  \\  liirli  «liiivv  till'  \ii'\K  I  iki'ii  Iiv  llir  Aiiii'iicaii  (iciM'i  liliniil  nl  lli"si. 
|.|i'll'M>illllS. 

Ill  IS-JI  till' l'aii|ii'rni'  III'  ltii<>ja  liail  issiiril  an  rilirl  i'>lalill^liiii^  Itiili-^  Inr  Ilic 
limits  III' iiav i'-'ati'iii  ami  nnli'i'  nl  rniiniiniiiralinn  almi'..:  Ilii'  I'nasl  nl'  tin'  ra-'lcrn 
Silici'ia.  lilt'  imi  lli-wi'-li'i  II  rna~!  <•[  Anniira.  ami  lln'  \l''i|liaii  Km  ili' ami  nllii'i 
t>laml- 

Tlir  lir^t  ^I'l'linii  III  lliat  rilirl  -aiil  :  Tjii'  |iiii'-iiil  nl  iiiiiMiii'i'ri'  wlialinir  ami 
II^Ik'I  \ .  ami    III  all  n||ii>i'   imlii^liy  mi  all   islamh.  |>nrK.  ami  Lnir>,  imlmlinir   llii' 

«linli'   nl' till'    llnrlll-Wi'sl  rna^l  nl' Alllcrii'il.  Iii'iiinnilli;    ll    Pin    lli'lililli;'^  SIlaiN  In  Mil' 

.'■nil  ilr^Tfi'  nriiiirtln'in  lalilmli':  also  Irniii  Alriitiaii  Islamls  |i.  tin'  r.'i>li'in  ma^l  nl 
Siliciia.  !!•<  wi'll  ai  alniii;  llii'    Kniilr   l-lainls    Inilii    Iti'liiiliL'-  SIr.iils  In    lln'   sniilli 

l!a| i    llir  Klaml    nl    I'liiji.   \i/.  In    l.'i"  .'id'  nl    iini'llirni   lalilmli',   i>   i'\rliisiM<|\ 

LTaiilril  In  llii><iali  siiliji'i'ls  ;  ami  >i'i'linii  II  >l.il.'il  :  ll  i>,  tlii'ii'lnri',  |irn|iiliili'il  In 
all  rnl'i'i^'ii  vi'~-i'ls  mil  niily  In  land  nn  Ihi'  •na-'l  lainl  i>l,im|N  lirlnii^iii;;  In  l|ii>-<i;i. 
as  stuti'ii  alin\i',  lint  also  In  a|i|iinar|i  llnin  williin  li'>-<  lliaii  l<lil  il.ilian  niilr^. 
Till'    lransi:rrssnr's    m'ss(i|    j<    ,iiliji.((    | n-i|iiiiliiiii,    alnii'.'    willi    lln'    wlmli 

rar.;.'n. 

.\  rnjiy  nl'  Ihi'si'  ii-L;iilalinii>  w.i-  n|liiiall\  rniiMiiniiirali'il  In  lln'  \im'i  Iran  Si'cri'- 
laiy  nlSlalr  liy  III.'  Iln^-iaii  Mini-li'i  il  \\a>liiiijl.iii  mi  lli.'  I  llli  rrliriiarx  IS-.'-J; 
\\lii'i'i'ii|inii  Ml  Unim  \  Ailaiii'-.  nil  Ihi'  '.'.'illi  .ll  llial  iiiniilli.  alli  r  iiilni  iiiiii^  liiiii  thai 
III!'  I'ir>iilriil  nl  llii'  I'liili'il  Slili's  liail  si'i'ii  «  illi  '•III  |ii  i~i' I  111'  a-<«rrl  inn  III. I  li'iijlmial 

ilaini  nn  III!' jiarl  III  llii'-'ia.  I'Nlrinliiiu  In   lln'  .'illli   i|i'i:i I   nmlli  lalilmli' nn  lln' 

.Viiii'i  Iran  I'.milim'iil  .mil  ,i  lli'.i.'lilalinii  liiti'i  iliclini;  In  all  rniiiim>rrial  M'^-mU  nllii'i- 
lliaii  it'issiaii.  n{imi  lln-  |M'iially  nf  M>i/.iiri'  ami  rnnlt^ialimi.  lln'  a|i|i|n.i(  h  ii|imi  Ihi' 
lii;;li  >i'av  wilhiii  Inil  ilaliaii  lililr>  n|  lln'  slmii'^  In  wlili'li  ilial  riailii  w.is  ni.nl''  In 
.i|i|il'. .  wriil  nn  III -a>  llial  ll  u.i- i'\|iri  li'il  lii'lm,'  ,iii\  :ii'|  wliirli  ^limilil  ililliii'  llii' 
limimlar\  lii'lwi'i-ii  lln'  li'irilmiis  nl  lln-  I'niliil  Slali»^  ami  lln-'-i.i.  Ilial  llii'  saiiir 
wi.illil  liaM'  liri'li  aiiaii>jri|  li\  TiimIv  lii'twi'i'ii  lln' pai'li  .'<,  ami  Ilial  In  i'mIihIi'  lln 
vi'»»i'l-  nl  Aiiii'liraii  liti/ni^  I'min  tin'  >linii'  lir^.,,„(  i/ii'  iifiniiuii  ilislami'  In  wlin  li 
li'il  ilniial  jnri^ilii  iMii  I'NliinU  has  rxcilnil  >lill  ;;ii'ati'r  -iir|ii'i»i';  iiml  Mr  Ail:iiii» 
■i-kril  wlirlhi'i  Ihr  Itii-^iaii  .Miiii^lri  U.I-  aiilhmi/iil  In  L:iM'  i'\|ilanalimi-  "I  Ihr 
iilniimis  nl  iii;hl,  ii|inii  |iiimi[ili'>  urm'lallx  li'ini:iii/.i'(l  li\  Ihi'  law-  mil  ii-a>;i'-  nl 
nations,  wliirji  I  .III  waiiaiil  tin' <-laiiiis  ami  llru'iilalinns. 

Tin'  Hii-^iaii  Miiiijili'i  In  his  ri'|i|\ .  ilnh  il  lln  .'Mji  l'"i'liriiary .  illri  r\|ilaiii.:".; 
how  llii-»ia  li.iil  ari|iiiiril  Inr  |ios'>i'«»iniis  in  Nmlh  Aiiii'iira  sail!  : 

■  I  iiiii;!il  III  last  pl.ni'  In  |i'i|m'»l  you  In  rmisiili'i ,  >ii',  Ilial  llii'  IIiis-mii  |iossi'ssniiis 
in  till'  I'arilli  Urran  I'Vh'inl  nn  Ihi'  iini'l|i-\\i".|  rnavl  nl  Ann  i  iia  liniii  Iti'liriin;'-'  sliai 

In  Mil'  .'>l~l  i|i';;i'i II      iilh  lalilmli'  ami  nn  IIh'  niiiiii-iii'  -iilr  nl   \-ia  iinl  tin'  i'-l.iml- 

ailjaii'iil  ri'nin  till' sallli' Str.iil  III  Mil'  i.'illi  ilr^n  r.  Tin' rxhtil  nl  Sia  n|  «  hiih  tli,'-i 
|ln>s<'.^in||'>  loi'in  III!' liiiiil*  rniii|iir|ii'iiiU  all  llii'  rnmliiinii..  whii'li  all'  niiliiiaiil\ 
allarlii'il  In  ^Inil  m  <i\  iiifi\  /rnnrrs  ,  ami  llm  llii'— ian  (invi'iiiinrnl  iiiiKlit  rnii~i'i|in'iill\ 
jinlui'  il-M'H  aiillniiizril  In  cvi'irisi'  ii|i'in  Ihi-  -i  a  tin'  i  i:;lil  nl  »iiu'ii'i'/nt>  .  ami  i  -iH'- 
rlally  Ilial  of  i-lillli'l\  llilcrillrlili;:  llii'  '-iiliam  r  nl' l.iri'JL:m'i  ~  hut  il  |ii  i'l<  i  iiil  niih 
a--i'i'liiiL'  it>  I's^i'iitial  I'iulils  witlinnl  laKin;:  .nlv  Jiila,i;i'  nl  Inr.ilitii'-. 

III!  till'  .'lillli  .Maii'li  Ml  \ilains  ii'|i|iri|  In  llin  i'\|ilanatiiilis  ^'JM  II  hy  Ihr  Itn^-laii 
Mini  :i'i .  Ill' slatril  thai,  with  ri"-|ii'i'l  In  Ihr  |iii'lrn>iiiii  ailvamril  in  ri';;ai'i|  In 
I  I'litni'^.  ll  niiisl  III'  rnns4i|i'i'i>i|  nnl  niih  with  rct'i'ii  iri-  In  tlm  i|ni>sl|nii  nl  li'iriln- 
ii.il  ii'.'hl-.  lull  .iNii  In  Mill  iiinhiliilinii  In  Ihi'  VI'-.  •■]■■  III'  ntln'r  iialinii,  im  Imlin;: 
tlio-i'  III  till'  I  nil  I'll  Still'  ^.  In  ipiiin.ii'h  vvilhin  ll>;i  Italian  mill's  nl  tin' i  nasi-.  'I'h.il 
liniii  llii'  |ii'i  I. "I  III  III.   .'M-li'ii.  .   ll!  III.'  laiili'il  s|ali'«  as  an  iiii|i'|iiii.|i  iii  ii  liimi  tlii'li 


-     Nil  I 

vi'ssi'ls  li.iil  hci'lv  iiavi;.'!iliMl  llicM'  Ta^,  till'  l'i^ill  (u  iiiivi^ruli^  lliinn  boiiifr  u  piii'l  cil 
Ihiil  iii(l('|)piiili'iiri';  anil  willi  it'^aid  In  llir  -iij;;.'!'-;!!!!!!  thai  "  llii-  Itiis^jaii  ('mvcin- 
Mii'lil  liiiulll  liaM'  jilslilii'il  Mil'  I'MM'i'isi'  III  Mivrri'iuiilv  hmt  lln'  I'.irillr  Uiisili  its  a 
riiiM'  sra,  liiMtailsc  II  liaiiiis  liiiilmx  iinlli  mi  il~  Aimi  iiaii  ami  \>ialii-  -linli'^',  il 
inav  siil'llfi'  In  say  llial  Ihi'  ilislami'  liinii  -ilinic  In  >liiiri'nii  Ihis  ^i-u.  In  lalilnili'  .'il  ' 
nmlli,  I"  Mill  li'>-i  lliaii  'Ml  i|i';:i'i'i'^  nT  |nM::iluili'.  m  '.IIIIO  nilli'^  Mr  AilaiM'^  i'iimi'ImiIimI 
as  Inllnw-  :  •j'lir  I'li'slili'iil  is  |ii'i--iia(lril  llial  llii'  rili/.rns  iil  llils  I  iilnn  will  irniiiin 
iniiiliili"-li'il  in  lliii  iH'iiscriilinM  III' tin'ir  lawl'iil  rniniih'li'i'.  ami  llial  nn  cM'rrl  will  lir 
;:ivi'nlnaM  inli'tilli  linn  Mianiloslly  inconiiialilili'  willi  Ihril  iIkIiIs  ". 

rill' cnnvi'Mllnii  lii'lwi'i'n  llii'  I'nili'il  Slalrs  nl  Aini'iira  ami  llii>-ia  iiT  lln  ITIli 
\|iril  IS.'i.  |iiil  an  •'ml  In  an>  liiillii'i'  iiii'lcnsinn  nn  Ihi'  pari  n|  Kn-'sla  In  ri'slriil 
n  iM;:allnn  nr  li-lnni:  in  llrliiini:  Sim  sn  lar  a'>  Ainrrli  an  rili/rns  wi'rr  riimcrni'il'. 
Ini  li\  arlli'lr  I  il  was  a^'ri'iil  Ihal  in  anv  |iarl  nl  Ihi' llri'al  llri'an.  inninmnly  ralli'il 
llii'  j'arilii'  (Il  ran  nr  Snlllll  Si'a,  lln-  ri'S|ii'rliM'  cilizi'iis  nr  sIlliJriK  nl  llil!  Ili^rli  I'.nll- 
liarlinir  I'nw'is  shall  niilhi'r  lin  ilislnrlii'il  nnr  ri'^haim'il.  rilhiT  in  Mavi^'alinii  nr 
ll-liui^'.  savin;:  ri'ilaiii  r<'slrlrlinn-  v\liii'h  aic  nnl  nialrrial  In  llii'  |ii'i'->i'nl  issiir:  anil 
a  ^iinllar  -li|iiilaliiin  in  Ihi'  IJinM'nIinii  lirlwrni  Ihi"  rminlry  ami  llic-sja  in  Ihr  I'nl- 
liiwhiij  yi'ai'  l.'ilh  .May,  IS-.'.'i  piil  an  I'ml.  a-  rrL;anliil  lliili-li  ^nliji'ils,  In  Ihr  pri'- 
li'Msinns  nl'  lln  ."la  In  \\hi''li  I  havi'  ri'lirrnl,  ami  wliii  h  hail  hriii  rnliri'l>  ri'|iiiiliali'il 
In  Ihr  Majr^ly'"  llnvn  nnii'iil  in  iiirrrs|iniiili'nii'  willi  lln-  lln^sjan  llnM'i  iiini'iil  in 
INJI  ami  Is-.'J,  whirh  Inr  \niir  innri'  |iarlii'nlar  inlnrnialinn  I  iminsi'  lirn'ln. 

Ih'r  .Majr-I\  -  liiiMMiiiiirnl  In' I  ~nri'  llial.  in  \irw  nj'  Ihr  rnnsiili'raliniis  whiih  I 
li.iM-  <i'l  I'nrlli  in  llii~  ili'-|ialrli,  wlilrh  ymi  will  innMiiMiiir.ili'  In  .Mr  llay.iril.  lln'  lin- 
M'riinii'nl  nl'lln'  T  nil  ril  Slali'-.  will  aihiiil  Ihal  Ihr  si'l^nrr  ami  innili'innalinii  nl  llii'vi. 
Iliili'-h  vcssi'ls.aml  llin  iinprisninni'Ml  nl  llirir  nia^li'rs  ami  rri'W^,  wrrr  nnl  w  a  nan  I 
I'll  li\  iIk' I  Iri'iinislani'i's.  ami  Ihal  Ihi'y  will  In'  rraily  In  all'inil  roasunahh'  i'nni|ii'ii 
-alum  In  Ihnsc  whn  havi'  snllrri'il  in  riinsi'i|ui'nrr.  anil  issm'  iiniiii'iliali'  inslrnrllnii'- 
In  lln 'ir  naval  nl'liii'rs  whiili  will  |irrvcnl  a  I'l'inrn'mi'iil'lhi'si'  ri'^ri'll.'ihlf  inriihnls. 

I  am.  I'll'. 

Svi.i-r.nn. 


Sir  Chfirlcs  Russell.  ~  .Nnw  lin'  Triltmiiil  will  nliscrxi'  llinl  Kind  S;ilis- 
liiii'v  i-  Ihi'rr  ;iii'~wi'riii^  lln'  niilv  riisc  wliii'li  was  jiiil  lnrwaril,  naini'ly  IIm> 
jinli:iMi'iil  "1  Mr  .lusliri'  jlawson.  wjiicli  ri'siilli'ij  in  liir  lunlisraliiiii  of 
llinsi'  '  >>Nf >  —  wliii-||  I'l-Mllli'd,  III'  riiiirsn,  in  alti'i'ili;;  llii'  |M'ii|ii'|'|\  in  llii'sc 
-Im|i-;  and  Ihr  '-ni'|ii'isini!  Ihin^  is 

Th»'  President.  'i'hi'  jiidj^niriil  oT  .liid^r  liawsmi  was  dclisd'cd  iirc- 
\iiiii-l\  Id  Ilir  'ird  III  I'l'liriiarv . 

Sir  Charles  Russell.        oh.  Imii:  |iri!\inusl\. 

The  President.         II  was  Ih'I'ui-i'  llin  order  iil'i'i'leaM'  was  si'id. 

Sir  Charles  Russell.  —  l.uid  Salis|)ur\  had  onh  fiol  lielnrr  liiin  Ihr 
rcriird  III  llil'  |iriiri'i'ilin.i;'-  in  llir  (  nnrl ,  and  Ilin  jndi;nii'nl  iil  lln'  Cnni'l  nl 
SilKa.  Thai  wax  Ihi'  uiilv  case  lir  had  In  dnal  wilh.and  In' ilrals  willi  il 
in  a  was  I  shall  lia\i'  hrrrai'li'i-  In  rrl'iT  In  in  .innlhiT  iiinni'ilinn  in  cnii- 
-idi'iin;;  Ihr  di'rivaliM'  lilln  rl.iinnd  nndir  lliissia,  liiil  will  iml  Ihe  Tri- 
hniial  hi' snri-Misi'd  lo  hi'ar  Ihal  Ihal  di'-|ialrh  nT  l.nrd  Salishniv.  wiitli'n 
ii|iiiii  till-  lillli  Si'|ili'niher  JHST.  ii  rniM'd  nn  answci'  I'mMi  Ihr  rr|iri'st'n- 
lali\i'  nl'lhi'  I  iiili'd  Slali'-.  until  Ihr  xnar  I.S'.IH  ? 

II  I  am  winnu  in  ihi-,  Inl  iiii'  hi'  cnrri  rli'd  nn  Ihi'  s|inr  nl'  lln'  iiininenl. 
Thai  des|ia|rh  nl'  Lord  Salislmr\  deals  with  Ihe  nnlv  rase  Ihal  is  suji- 
^I'sled  —  hr  ha-  j;()l  hel'nre  him  Ihi'  oid\  Ihiiij;  upon  whirh  he  can  Ibnii  a 
jiidjimeiil.  nunii'ly  Ihe  rccnrd  nl'  Hh'  (micccdin;;-  al  Silka.  and  he  iirnieeds, 
I'n'ecliiallv   I   -nhniil.  In  dcninlish   Ihal   case      linl.   Ihal    I    nia\   nniii   no- 
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Iliiiif:,  Irl  iiic  sii\  lli.il  Mr  liaviiril  liml  ilmir  ^niiirlliin^  iiiiMiiwIiili':  miil 
whiil  was  il  .'  lie  had  \M'ill<>ii  mi  ||ii>  lOlli  \n^ii>l  IHS7  lli<-  li>(l<>r  svhirli  has 
hi'i-ii  i'i-IVi'I'imI  Io  iiiDi'i'  IhiiM  iMic'i'  ill  \\u'  i'imum'  hI'  Mir  ar^iiiiiriil  h\ 
h'ai'iiiMl  IVii'iiil.  Ml'  r.ai'h'i'.  Thi>-  Ii'IIit  is  mil  Io  he  riiiiml  in  niir  a|)|irii(li\  : 
il  is  Mill  III  he  rmiihl.  I'lii'lhi'  icaxiii  llial  il  was  iml  in  Iik  t  si-nl  In  ii"  al  all. 
Il  was  a  riiriilar  li'lli'i'  ailili-i'ssrii  h\  Mr  jtavard  In  llic  i'i-|irt'si-tilali\('>  (if 
llir  I  tiilcil  Stall's  in  llir  Nariiiii>  ra|iilals  nl  llii'  wnrlil.  No  ilirccl  nmi- 
iiiiiiiicalioii  III  thi-  It'lli'i'  was  niaili'  In  liiral  Itrilaiii.  Iiiil  Ihr  rdiiiiiiiiiii- 
raliiiii  wa-  «lii'wii  nr  llii'  |iiir|iiii'l  nl'  il  iinlilii'il  In  lis  h\  Mr  l'lii-l|i'>.  Mil' 
llifii  Miiii»ti'i'  I'lir  llir  I  iiilril  Slaii's  in  l.iiiiilnii.  mi  llii>  lllh  nl'  ^ll^ 
.•iiihcr  ISST. 

I     will    iinu    iiMil    llial     li'lli'i'.    whii'li    is    in    Ihi'     lir«l    Nnlllinr    nl'  Ilir 
Ajijii'inlis    In  llii'    (a-i-  nl    lli>'    I  llili-il    Slali'-.    |ia;;i'    ItiM,       j    ilrsin-    thai 
Ihi'  Triliiinal  -Imiihl  havr  ,ill    llir  niali'iiaU  lii-rni'i'  Ihi'iii  in  nnli'i'  In  jip 
|il'rriali'.    in    lln-  nl'ilrr  nl  rxi'llls,  llir   |in>ilinn   lakfll   ll|i   h)    Ihr  rr^lM'rliM' 
liiiM'i'nnii'iilx. 

Ml;    :    llri  I'lll    orrin  li'liri'-'   ll.l\<'   ill.iuil    lll<'   .lllrllllnll    '>l    llll-    |li'|i.ll  hlli'lll    In    llir 
lll'rr->il\     nl'    l;iklll-    ~li'|i--    Inl     IIk'    IicIIiT    |l|nli'iljn||   nl' lin    -i':il    llsliclli'^    ill    llcllljll- 

Willlnlll    l.li-ill>:   ;IIIV   l|l|r>lln|l  .1-  In   llir   l'\r<'{il|n|i;il    Ml<','l--ll|r~  u|||.   ||  Ijii'   |i.'rl|||.|| 

rli.irarlrl'  nl  llii'  |i|ii|m'|I\  in  i|il<'>lin|i 
Thai  is  Ihr  llir  siiil  lishriii's 

llllulll  Jll^lllV   III!'-  linVi'l  llllli'Ml   III  l.lKih::.   .Illll  Wllllnlll   I'l  III  I'lH  r  |i  i  ,111  \    i'M'l'|lljn|i,l| 

lli;irilii'  {III  l^illrlinii  l|i;il  iiiii:|il  |irn|Hil\   l<i'  i  l.iiiiiril  Im   lli.il  riiil,  il  io  ili'i'iiinl  ,ii|\  i 
<;ilil>'         anil  I  aiii  iii-li  inli'il   liv   llir   I'l  I'-iiliiil    "n   In  iiilniiii  ymi  In   .illaiii  llii 

ill  -in  i|   I'lliU   |i\    illliTlialinll.il   in    n|ii'|al|n||. 

II  i-  VM'II  kimu  II  Ilia!  lln'  inn '"jnl.ili  il  .1111 1  iiiili^ri  iiiiiiiali'  killiii;^  nl  -laU  in  iii.in\ 

jl.lll-  nl    III)'   Wnllil    \\.\-   lIllM'll    llli'lll    llnlll    |i|ari'    In   |ll.iri'.     Illll    llV    III!    ll   III;:    ll|i   llli'il 

li.iliiliial  I'r^nil- lias  uI'imII\    n'lliiri'il   llii'il'  iininliia.      I  nil'i'   lli<'~r   1  in  iiiii>laiiri"<. 

.mil    ill   Vii'W    nl    Mil'  rnllllllnll    illli'Ir-l    n|   ,lll    ll,ll|n||~   III    1 1|  I' Mill  1 11::    llll'    Illll  i^i  I  illl  i  ll.ll  > 

ili'-liiirlinii  anil  iniiTiinrnl  i'\li'i  ininalinii  nl  .in  .iiiiiiial  wliii  li  mnli  ilmh'.  m<  im- 
|inil,iiil|\  in  llir  I  niiiiiirii'ial  wrallli  ami  ;:i'lii'ial  ll-r  n|  iiiankilnl,  Nnii  air  linrlix 
In^ll  mini  In  ill.lU  llir  alli'lllinli  nl  llir  I  InM'i  niiir|it  III  wllii'li  \n||  .i|'r  .11  rinlllrll 
I"  llir  ~ll|iirrl.   allil  In  inillr   il   In  rlllrl'  jnln   -m  li  ,l||   all  .'IIIL'rnii'llI  . 

Ami  -n  llll. 

riii-  wa-  llll-  (li'jiarliiri'  jminl  nillii'  -i  liriiir  uhirh  i  iinli'iii|i|.ili'i|  ,i  -r| 
nl  liili'rnaliniial  rnh's  iinl  ('miiini'il  In  Ihr  I  nili'il  Sl.ih's  ami  In  IIumI 
llrilain.  hiil  which  -liniilil  lia\i'  Ihr  inniiirii'm-r  nl' all  Ihr  nllirr  nalimi'- 
wliirh  wrir.  nr  iiii^lil  hr.  iiilrrr-lnl.  Illll.  a^aiii.  am  I  nnl  jn-lilii'il  in 
a-l.in,::  Ihr  riihiinal  In  imlr  in  {ia--in;;  linr,  llial  wliilr  Ihrir  i-  a  Iriilalisr 
ami  iiiilii'i'rl  '•nuxr-linii  llial  llnrr  ma\  I.  '  '-miir  nllier  ;:i'nnml  ii{inii  whii'li 
llll'  linvi'inim'iil  nl  Ihr  I  nili'il  Slair-  III  i\  JMslii'v  i|s  arlimi,  vi'l  Ihal  Ihi- 
^I'niiml  is  mil  >lalril  a-  a  |irn|in-ilinii  li\  wliirh  Mr  IliivanI  (li'sirrs  In  himl 
fillirr  hini-rlr  III'  hi-  <in\ri  ninnil.  inmli  lr->  i>  il  an  al'liriiialimi  nl  .iii\ 
h'^aljiiim  ijilr  n|inii  whii'h  hrh'ri-  jii-liliril  ill  I.I  Kin;;  hi-  -land  .'  .\ml  imw. 
I  rrjiral.  i-il  mil  an  aina/in^  larl  Ihal  Ihr  ili'-|ia|rli  III  Lni'il  Sali-hiir\ ,  whirh 
I  Ikuc  M'liliiri'd  In.-iihiiiil  dciiinlislii"«  Ihr  nnl\  rust'  sii(;j;i;sI('iI.  ami  >ii^- 


?4 


i 


'>- 


■n. 


if  .\..\- 


-  803  - 

p'slt'il  Inn  li^  llio  jiiilirial  iiMiiril  <il'  llii>  |irnc('<'iliii^s  al  Silkii.  should 
liii\t!  i'i'inaiii<>il  iinansvMM'iMl  —  I  lliink  il  remains  iiiiaiiswonMl  lo  lliis 
(la\  liiil  I'fiiiaiii  I'll  willioiil  any  a|)|ifai-aiirf  nf  ans\M>i'  iiiilil  llic  22ii(l 
1)1'  .latniarx  IHIIO,  nr  more  llian  Iwo  years  al'ltM-  ils  ticspalcli? 

Niiw,  I  ill)  mil  st'i'k  lo  1)1)  drawn  inio  any  byc-issncs.  As  Lord  Salis- 
JMiiy,  wliii  liad  siircci'iji'il  to  Lord  liliif'sli'if,'li,  hidii'vi'd,  liiorc  had  hecii  a 
hri'ai'h  nl'a  |iroini-^i>  niaili-  llial  no  I'ni'llii'r  sri/.in'cs  shonhl  lu;  rflVcliMl ;  and 
Lou!  S,ili»liiii\  riiiiriU  his  slali-mt-nl  Ihal  hi'  had  hci'ii  so  assured  in  a 
li-lli'r  oI'IIk!  Hlh  oi'A|iril,  IKHK,  whiili  is  lo  lir  rmind  al  pa^^e  |N<(  of  I  ho 
iar;;!!  Mihinn*.  Il  rt-l'iMs  lo  an  inli'ivirw  willi  Mr  Phi'lps,  slalin;;  Ihal  liu 
was  very  anvious  I'oi'  di's|iali'h  lii'iausc  of  Ihi'  doslruilion  of  Ihc  spi'iies 
wliirh  wa>  ^'oin^  on.  and  whii:h  hi>  ronsidured  a  inullcr  uf  ^ravi;  inonient; 
ami  liii'U  III'  [irori'i'ds. 

Ill'  ihliii'iiii'cl  Mil',  llii'ii'liiri',  iiiiiiflirially,  lli:il  hr  li.'.il  icri'ivi'ii  froiii  Mr  lliiyanl 
a  |ii  ivalc  li'lli'i',  ri'iiiii  wliirli  In-  icail  In  liir  a  |ia^sa;.'i'  In  In'  rnlluwili}.'  illVrl  :  "  I  >liall 
aiMti'  lliat  si'iTirl  hiilnii'lioiis  lii>  ^i\i<ii  In  Aiiii'iiiaii  crMJ/rrs  ii<>l  In  iiinli'-il  lirilisii 
>lii|iH  ill  Iti'liriiiK  Sra  al  a  iliHlaiici'  Irimi  llu'  sliiiri',  ami  llii-^  mi  liu'  (.'riiinid 
dial  llii'  iii';:iilialiiiiis  Tnr  llio  olalili'^hiiii'iil  of  a  clnsi'  lime  ni'i<  piiii;:  mi. '' 

And  Ihi'ii  : 

Iliil.  Ml  ri,rl|is  .nlilril,  lihir  11  rvi'i'v  I'la^uii  Ijial  llii-^  s|i'|i  sjionltl  iiipI  lircnniP 
|iiilillr.ii-  il  iiiiulil  L'iMi'iiiciiir,ii.'i'iiiriil  111  llir  ilr-lnirlimi  iil'ifal-  I  hat  is  lakiii^r  |ilac('. 

Ami  ><i  fiirlli.  Il  i<  a  liyi'-|ioinl,  and  I  do  nol  sn'li  lo  dwi'ii  u|iiiii  il. 
Tlii'ii'  iim«l  liaM'  lii'rn  ^oinc  iiii>unili'i»taMiiin^  lircaiisc.  as  a  inalli'i'  of 
farl.wi'  knnw  Ihal  Ihr  sci/nrrs  wvw.  ri'iii'wi'd. 

MiMiiwIiih',  llii'i'(>  is  a  <'hanj;ir  of  liovcriiiiii'iil  in  Ihi'  I  nili'd  Slali's,  and 

in  March,  IHS'.I,  I'lcsidt'iil   lliorisdn  sure Is  In  I'n'sidciil  (irovrr  Clcvc- 

laml:  and  Mr  liiiiini'  siiciccds,  as  Scrri'laiv  nfSlali',  lo  Mr  Itayanl.  \nil 
I  will  nil  |\  -;a\  Ihal  I  liaM'iiivM'ir  mtv  lillirdi  ill  if  I  may,  for  the  nionu'id, 
inlnnli' ,1  su^^i><linn  of  Ihal  kinil,whirh  means  no  disi'i'S|ii>('l  lo  anyhody) 
III  ill  iud;:iiiu  fi'niii  Ihi'  leiinr  nf  Mr  llayanr^  enm  m  iiniea  I  ii  inland  I  he  pusi- 

linii  he  liiniv   ii{i.;iii(l  || \eenli\i'  aelimi  Ihal  he  alllhnl'iM'd  and  direiled, 

— I  eanimt  ilniilil  Ihal  if  he  had  •imliiiiied  Seerelary  of  Slale.  we  xjiniiid 
li.ixe  li.iij  Ihe  ea-e  s(.|||,.,|  ;i<  ;i  nialler  111  enimiiiiM  ilileie-.|.  and  di-enssrd 
a«  a  mailer  nf  enmmnn  inlere^l,  lo  all  Ihe  Naliniis  :  and  eerlainly  snme  nf 
Ihe  |iiii'liniw  of  Ihe  claim  iinw  |int  fnrwai'd  never  wnnld  have  heeii  heard  of, 
lii'caii-e  Ihey  are  incnn'<i>leiil  wilh   Ihe  allilnde  which  he  himself,  in  his 

e\ci'||li\i'  ea|iacilv,    Innk   lljl. 

r>iil  Ml'  l>laiiii>.  nil  Ihe'JJnd  of.laiiuary.  wrole  his  eelehr:iled  ilespaleli, 
which  is  kiinwii  as  Wtv  tn/ilni  Ihhkix  w/'i/cv  dcs|ialch ;  and  Ihcre  is  Ihal  very 
^|•eal   hreak.    pai'lK    accnimled  for  hv   Ihe   lac',   I   admit, 

i|      I  ,■     ,-  1   •    i'     *  1*1         I'lritiipi'i-arntu  I' "it  roil 

llial  iie^diialiiiM-.  were  j;ninj;  nn  which  it  wa»  hiijii'il  mi;;hl      (•«  i^wi  •»•>'■■■■■  ar- 
cinl    llie   whiile   dilliiiillv.   Iiiil  -lill   I   caminl   |ie|ie\e   that 
if  ill  Ihe  miiiiU  nrihi'  ad\i>ei's  i,|   Ihc  I  njli'il  Sl,ile>  lliere  had  heen  |ire- 
-eiil.cvi'ii   ill  .1   r.iiiil  ilcm'ee,  Ihe  e\i«|c||ce  nf  deliiiile  lej;al  umnnds   lipnil 
which  Iheir    a,  limi  cnuld   he  deh-ndcd  nr   iu-liljed.  that   we  should   nol 

IO-> 


—  Kdi   — 

liavt>  had  soiiit'  nssciiioii  oi'  il  at  soini'  liiiK!  or  oilier  in  answer  In 
these  (M)iniiiiini(  alioiis  nl'  Lord  hldcslfi^di,  in  llic  lii'sl  iiislaiictN  and 
Lord  Salisliiiiy,  in  llii;  second.  On  llie  'J2nd  <d'Jannary  comes  this  des- 
paich:  and  I  will  just  iiolice.  in  itassin;;,  liial,  al  jia^ie  ',\\'.\,  lliere  is  a 
lellci-  Iron)  Lord  Saiishury  on  llie  2nd  of  Oiloher,  ISS*,),  in  llie  middle 
of  which  he  sass  : 

III  :i  (lcs|i;il(li'  111  Sir  l.iuin'l  Wcsl  ihilcil  llii'  lOlli  Sc|ili'iiilicr,  ISS7.  wiiiiji  wii-* 
coiiiiiiiiiiii';ili'(l  III  .Mr  ItaMinl,  I  drew  llic  {illeiiljdii  nf  llic  linMTiiiiii'iil  ul  llir  I'liileil 
Sliid'-  III  llii'  illi'f:alilv  iil'lliese  |ii'oci'i'(liii>;s,  ami  rx|iicssril  a  hii|M'  llial  iliie  riiiii|ii'ii- 
salinii  wiililil  lie  awai'ili'il  In  Hie  siilijerls  ol'  ller  .Majenly  \\l|ii  liail  siilleri'il  rrnlii 
llii'iii.  I  liavi'  mil  since  lllal  lime  leceiveil  hoiil  llic  (iuvci  iiiiiciit  ol'  (lie  IJiiileil  Stales 
any  iiiliiiialinii  nf  llieli  iiilriilimis  in  lliis  i'cs|icrl,  nr  aiiv  ex|ilaiialiiin  ol'  llic  (.'loiimls 
ll|iiiii  wliirli  inli'i  Iciciiirc  willi  lln'  lliili^ji  scalers  hail  Im'Cii  ailllioliseil.     .Mr   llavaiil 

iliil  imi I  I'liMiniiiniialc  lo  ii>  nniilliiially  an  assiiiamc  llial  no  liiilher  sci/.iiri"^  ol' 

Iliis  rliaiai'li'i'  shoiilil  lake  |ilace. 

.\iid  so  on. 

.Now,  we  eonie  lo  llie  celehraled  contra  //ondi  tiinrrs  des|)al('li ,  al 
page  \VM\,  daled  Ihe  22iid  oi'.lannary.  I  may  relieve  Ihe  minds  of  Ihc  Tri- 
huiiiil  al  once  liv  saying  llial  I  am  nol  ^'oing  lo  read  il  all,  as  il  has  heen 
already  read  more  than  once.  Of  conrse,  if  lliere  is  any  |iassaj;e  in  con- 
nection with  that  doctrine  which  throws  light  upon  il.  I  will  read  il  if  m\ 
learned  friend  suggests.     This  is  Ihe  celebrated  sentence. 

Several  weeks  liavu  elapsoil  since  I  liail  llic  lionoiir  lu  receive  lliroii^'li  llie 
huiiils  ol'  Mr  Kilwai'iles. 

Siilijecis  wliicli  coiilil  nol  lie  |iiisl|ioiii'il  liave  enpi);eil  tiic  allcniion  of  Ihis  l)c- 
pailiiienl,  ami  lia\e  rcnilcicd  il  ini|iiissilile  to  ^'ivi>  a  lorinal  answer  In  l.oni  Salis- 
liiiiy  iiiilil  Ihe  iii'i'M'iil  liiiii'. 

In  the  ii|iiiiioii  III'  llii'  I'resiili'iil  Ilir  (laiiailian  vessiis.  aircslnil  anil  ililaiiieil  in 
Ihe  Itehiiii};  Sea,  wiTc  I'lifjatfi'il  in  a  |iiirsiiil  llial  is  in  ilsell'  cnnlrii  liniuta  iiimrs 
a  |iiirsiiil  whii'li  nl'  ncii^sily  involves  a  soiioiis  anil  iieimaneni  injury  In  llie  ri;:liU 

onhe  (loM't'iiinrtil  anil  | pic  ol' the  Liiitcil  Slales.     To  cslalilish  this  };i'oiinil,  il 

is  nol  neiissaiy  lo  arf;iir  the  i|ncstloii  ol' the  cxieiit  ami  iialiire  of  lln'  snvci'ei},'iil> 
ol  (his  (inveinniriil  iiM'r  llii' '.valoi's  nl' Ihe  lli'lli  ili^' Sea :  il  is  nnl  nerc^-aiy  In  cx- 
jilai'..  leilainly  nnl  In  di'liin'.  llic  po\vi'i>  ami  piivilcfii's  cfiliil  hy  Mis  Imperial 
Maji'ly  llii'  liiipi'ini  III'  ltii**ia  in  Ihe  Trcaly  liy  which  lln'  .Ma-^kaii  Iimi  ilory  was 
liaii-li'ircd  In  Ihi'  Unili'd  Slales.  The  wei^ilily  coiisideraliniis  f;iiiwiii^.'  oiil  id' 
that  teiritiiry.  willi  afl  llii'  ri^'hls  on  land  and  si.'u  inscpaiahly  cniiiieclcd  Ihi'iewilh, 
may  he  saldy  Irll  mil  nl  \iiw  while  Ihi'  ;;roiiiids  are  sel  luilli  iipnii  which  Ihis  (In. 
vcinincnl  rests  '\\-  jii-liliialinii  I'nr  Ihe  aclioii  couiplained  nl' hy  ller  .Maiesly's  (in^ 
vornnienl. 

.\nd  llioii  he  proceeds  to  argue  upon  tlio  ground  thai  this  is  an  im- 
moral tr.'iflic.  that  il  is  a  traflic  which  interferes  with  llie  rights  of  Ihe  (io- 
vcriimeiil  anil  peo|)ie  of  tlie  Liiiled  Slates,  and  Ihe.i  he  |)roceeds.  rather 
adroitly,  having  made  some  ap|iroaclies  lo  argument  in  support  of  his 
own  view,  lo   shift  the  o/ii/s. 

lie  says  at  Ihe  hollom  of  page  'A'M  : 

Whence  did  Ihe  ships  nl  Canada  derive  Ihe  riplil  In  do  in  ISSli  llial  which 
then  hail  leliaiiied  I'rom  doin^.'  lor  more  than  ilO  yrars'.' 

And  linally  he  refers  to  the  lislieries  on  the  hanUs  of  .Newfoundland 
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as  if  sng^oslin;;  (hero  was  sonii"  |»iinilli'l,  and  \w  n-fcrs  In  iK  nnniit<>  or  ;;ianl- 
|)ov\d*'i-  «'\|.l()sions  lliiiso  I  will  rclor  lo  hwanso  llioy  arc  afleisNanU 
nsfd  liy  Mr  l'lii>l|is.  !!<>  asks  why  llu;  Iwo  cases  an>  mil  parallel.  I  will 
allenijil  lo  ^'ive  llio  answer  a  lillli;  laler.     And  lir  iinally  says  : 

111  till!  jiiili-'nioiil  <>{  llii-i  (ioviTrimi'iil  llin  law  ul  llu!  si'a  is  nut  lawk'ssiiuss. 

NVIiifli  is  a  fjraeefnl  |iiece  of  allileralion. 

N(ir  lan  tin-  law  of  llu'  si'a  ami  llir  lihi-iiv  wliirli  II  ((Hirers  and  which  il  pru- 
Iccls  ho  pcrvi'ili'il  In  jiislilv  acis  whirh  aif  JMiiiiKial  in  Ihcmsclvcs. 

Well  I  need  mil  sav  lluTefore  llial  in  this  despatch,  allhon^'h  he  sn^'- 
;;esls  Ihiil  there  may  he  ^ninnds  hasttd  npon  jnrisiliclinn  derived  froni 
llnssia,  his  main  f;riinnd  is  thai  Hie  lliin^  hrtinlra  Itnnos  morrs,  a  crime 
in  ilsell,  a  crime  which  Ihey,  tht^  I'niled  Stales,  liav(;  a  rif^hl  lo  c(Mii|ilain 
of,  hecaiise  il  is  an  in.jnry  lo  Ihem. 

Well,  now,  whal  is  llie  snl)se(|nenl  coin'se  which  Ihis  correspondence 
liiKes?  Il  may  he  descrilied  in  a  senlence,  llMHi};h  I  havc^  two  more  des- 
palclies  lo  refer  lo,  one  al  a  lillle  len^lli.  Lord  Salishnry  meets  him 
n|Min  his  own  j;ronnd  and  sa\s  :  ^on  say  Ihal  Ihis  is  ninlni  hnnns  innrrs; 
Have  nalions  said  il  ?  Von  say  Ihal  Ihis  is  an  in,jiir\  lo  your  rights. 
W  lial  are  vour  rif^hls  .'  I  poii  whal  law  are  Ihey  defensihlo?  I(y  whal 
law  are  Ihev  rec(i;;ni/.ed  and  pi'oli  cled '.' 

I'Voni  Ihal  moment  \oii  will  tindllial  Mrltlaine,  driven  from  hiso/i/zv; 
/idiiDs  marc^  j;roun(l,  driven  from  Ihe  lield,  recurs  lo  the  llnssian  deriva- 
tive lille.  and  Ihei'i'Afler,  iinlil  he  comes  lo  cite  with  approhalion  an  elo- 
ijiienl  jiassa^'c  from  a  commnnicalion  of  my  leamed  friend  Mi'  IMielps.  we 
hear  no  more  of  the  cnnlru  /xi/ms  morrx  doclrine. 

Now.  ill  Ihe  few  niomenls  that  remain.  I  should  like  lo  call  allenlinii 
lo  lliat  despatch  of  liiu'd  Salishnry,  which  I  lake  leavt;  to  say  is  a  despatch 
Ihal  lias  not  heeii  answered,  and  I  siihniil  cannot  he  answiM'ed.  It  will 
lie  I'liiind  on  piiiie  1fi:>. 

Ill  Hie  he;;iiiiiiii^  (if  that  de"  alcli.  which  I  will  iioi  read,  hi;  "cpeals, 
a«  cM'i'v  i'.iir  manar^iiiii;,'  i<  hoiiiid  to  do,  fiilK  and  lairU  whal  is  Ihe  eon- 
lenlioii  III' liis  adversarv.  lie  says:  \'(iii  sav  thaloiir  vessels  W((re  enf{a};ed 
ill  apiii'siiit  niniiii  /niiiiis-  iiinrrx  :  Von  sav  that  lliesi?  lishei'ies  were  under 
Hie  e\(lii-ii\e  ((iiilrol  of  llnssia  :  Von  >a\  llial    Hie  seals  lieiiii;   taken   h\ 

|iela^ic  sealiiij;  in  Hie   o|ieii  sea  will  s| dilv    deslrov    the   species.      .Now 

iitiw  WW  lliese  ar;;iimeiils  taken  lo  pieces? 

With  icj-anl  In  the  llisl  ullhi'sc  argiiiiii'iils,  iiaiinly  thai  Ilic  scizni'c  iitlhi'  Caiiii,- 
iliaii  vessels  in  Ihe  IteliriiiK  Sea  was  jiislilii'd  liy  Ilic  lad  Ihal  Ihcv  were  enf-'aged  ir 
a  |iiirsiiil  that  is  in  ll-cll'  i-iniini  liiniiix  ///mcv  —  a  piirsiiil  w  liii'h  nl'  iiccessiiy  involves 
a  si'iiiiiis  ;iiii|  periiiani'iil  injury  ti>  Ihe  ri^lils  nf  llic  (invcrniiicnl  and  prnple  of  the 
liiiird  Slates,  il  is  nhviniis  Ihal  tun  ipiesliiins  are  iiivnived;  lirsl  whelher  Hie  piir- 
-iiit  and  killing  id'  I'iii-simIs  in  leilain  parls  nl'  the  npeii  sea  is,  Irtiiii  the  pniiil  of 
»ii'u  lit  iiiternaliiiiial  iiiuialily.  an  nU'eiKM^  cniilvn  Ikhkis  mores;  and  bccondly,  wliel- 
lier.  it  sinh  h(!  Ihe  rase,  tliis  tact  jiislilles  the  seizure  ni.  Itu!  Iiif;li  seas  and  sul)S(3- 
i|iient  riiiiliscalion  in  lime  (^d'lieaee  nl'llie  private  vessids  ola  Irieiidly  nation? 
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(Ian  any  one  doubt  that  llial  is  tlie  test  wliicli  must  be  a|)|)lie(l,  and 
the  only  test  llial  ougbt  to  be  applied  to  tbe  proposition  so  propoun- 
ded by  Mr  Diaine?  Vou  say  tiiis  pursuit  is  contni  hoiios  mores.  1  do 
not  afirce  witii  you.  Has  law  declared  it  so?  According;  to  interna 
lional  morality  even  lias  it  been  so  declared?  it  docs  not  l)cconie 
immoral  according  to  international  law  merely  because  you  ciioose  to 
say  it  is  so!  And  even  it'  that  were  so  you  still  lag  behitid  the  necessities 
ol'  your  position,  because  you  bavc  still  to  sliew  that  even  if  it  were 
contra  lionns  iitorrs  international  law  would  juslil'y  you  in  seizing 
in  lime  of  peace  and  in  confiscating  liie  ships  of  a  friendly  nation. 
He  tliiMi  proceeds  to  argue  the  broad  principles  which  cannot  be  doub- 
led, and  cites  in  support  of  liiem  the  utteran(-es  of  a  wise  President 
of  th(!  United  States  (President  Tvlcr)  who  after  stating  lliero  wiis  a 
right  to  detain  and  searcii  a  vessel  on  sus|)icion  of  piracy  goes  on  to 
say  : 

Willi  lliis  single  cxcepliun  no  nation  lias  in  limn  of  peace  any  aulhorily  to  delaiii 
Uk;  ships  ol'  anollii-'i;  upon  llie  liigli  seas  on  any  pretexl  wll^itevcr  outside  llii-  loiri- 
loriul  jurisdicliun. 

Then  Lord  Salisbury  goes  on  to  point  out,  as  1  iiave  already  taken 
occasion  to  point  out,  that  even  in  the  case  of  liie  slave  trade,  a  practice 
^vhicil  the  civili/.cd  world  has  agreed  to  loolv  upon  wilhabhorreiice,  the 
right  of  arresting  the  vessels  of  anolher  country  engaged  in  thai  trade  is 
only  exerciscable  by  special  international  agreement.  And  be  finally  draws 
this  conclusion. 

Bui  Her  Majesty's  Govornmr  t  nnisl  ([ucstion  wiicllicr  this  pursuit  can  of  itself 
be  regarded  as  cinUiti  bi)iws  iw  -es,  unless  and  until  for  special  reasons  il  has  been 
agreed  by  inter:,  lional  uiTangomenl  to  forbid  it. 

Plwailnc  (ji'iihhux!  Do  llie  nations  of  the  world  agree  thai  Ijiis  is  a 
tiling  to  be  IivmIimI  as  vunlra  boimn  morrs,  and  to  be  visited  witii  their  con- 
demnation?    T lien  lie  proceeds. 

I'ur-seals  are  indispniahly  animals  fi'nv  miluiw,  and  these  liav(>  universally 
bi'i'ii  re(,'aidi'd  liy  jurists  as  res  nulliim  unlit  Ihi'y  arc  caujilit.  No  |)('rson,  tlu'refore, 
can  have  properly  in  llu'iii  until  he  has  aitually  redund  llii'iii  inlo  piissessiou  hy 
capture.  II  reipiires  soine'lhiui;  more  llian  a  lucrc!  dcclaralloM  llial  llie  (invcrniiiciil 
or  eitizcii^  of  the  I'niled  Stales,  or  even  ollii'r  cimiilries  iiileresled  in  Ihi!  seal  hade, 
are  losers  by  a  certain  course  of  [iroceedin^',  to  render  that  course  an  immuial  one. 

And  soon.  .Vnd  then  he  comes  to  the  second  argumenl,  as  regards  llussia 
and  as  liie  argument  wliicii  is  liiere  sel  out,  and  set  out  verv  well,  is  one 
wliiili  I  must  refer  to  myself  in  some  delail,  I  will  spare'  the  Tribunal  llic 
ivading  id'il  al  this  stage.  Finally,  he  deals  willi  Hie  (piestioii  of  wlieliier 
tbei'lfecl  (if  pelagic  siudiiig  is  to  be  treated  as  a  fad  bijvond  denial  or  (loiii)l 
—  Iliat  Hie  taking  of  seals  in  the  open  sea  will  lead  to  their  exiiiiction;  and 
expresses  his  view  upon  a  point  which  deals.  iiotwillii|uestionof  properly 
or  property  right,  but  of  regulations;  and  he  deals  with  il  upon  the 
informalion  then  before  him. 
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ilc  says  in  llml  regard 


The  negotiations,  now  boiiijc  ciiriiod  on  A  Wasliinirton,  prove  the  readiness  of 
Her  Majesty's  Oov(Tninciit  to  consider  wliellier  any  special  inlernalional  agrecnicnt 
is  necessary  for  tlie  proteelion  ofllie  fur-soalin}.' industry.  In  its  aljsence  (tliat  is, 
of  iiileinalioiial  a-reenient)  they  arc  unalilc  to  admit  tliat  the  case  put  forward  on 
hi'half  of  tlie  United  States  affords  any  sul'licient  justification  for  tlio  forcible  action 
alivaily  lalicii  hy  tlicni  against  peacable  subjects  of  Her  Majesty  engagec  in  lawful 
operations  on  the  high  seas. 

So  llial  llicrc  is  llie  posilion ;  and  this  is  llie  last  observation  I  tuivc 
leave  lo  make  lo  day;  tlic  |)osilion  iVoni  the  first  taken  up  and  consis- 
lonlly  maintained  by  Great  Britain  is  this  "  A  denial  of  yourrii;lit;  an  utter 
inabilily  on  your  part  lo  jnslify  by  legal  argument,  or  upon  legal  grounds, 
your  claim  o'' properly,  or  properly  rigiit  or  property  interest;  an  inability 
on  your  part,  even  il'  \oa  had  such  right,  to  justify  wiiat  you  have  done  in 
proleclionoflhatrigiil.  I5nt,al  the  same  time,  while  your  right  is  denied, 
while  your  action,  even  if  the  right  existed,  is  unwarranted,  still  the  (Jo- 
vernment  of  Great  Hrilaiu  is  anxious,  is  willing,  is  ready,  to  join  in  dea- 
ling wilh  this  matter  by  international  arrangement,  which  shall  recognise 
Ihal  liiis  is  not  a  matter  of  exclusive  interest  in  the  United  States,  but  a 
matter  of  interest  to  the  world.  " 


The  Tribunal  adjourned  till  to  morrow  morning,  the  12  th  of  May,  at 
11-30  o'clock. 


TWENTY-SECOND  DAY.  MAY  12^",   1893 


Mr  Tupper.  —  Mf  President.  I  would  like  |o  siiy  lliat  llu'  reason  why 
noncorihe  proofs  of  llio  last  day's  arfiumcnls  api^ear  upon  llie  tabic  of 
the  Tribunal  Ibis  morninj;  is  Ibat,  yesterday  beiuf;  a  I'nblie  lloliilay,  Ibe 
primers  were  not  at  work;  but  yesterday's  report  and  Ibe  report  of 
today's  argument  will  be  sent  to  eaeb  Member  of  the  Tribunal  on  Sa- 
turday. 

Sir  Charles  Russell.  —  Tbe  Tribunal  will  remember  tbat  Ibe  letter 
of  Lord  Salisbury  of  tbe  22nd  of  May,  18<)0,  at  |)aj;e  402  of  Volume  111 
of  Appendix  lo  tbe  Hritisb  Case,  to  wbieb  I  yesterday  referred,  and  to 
wbieb  I  inleml  to  make  no  furtber  detailed  reference,  took  up  Ibe  tbree 
grounds  set  i'ortli  in  Ibe  argumentative  letter  of  the  Secretary  of  Stale, 
Mr  IMaino,  of  the  22nd  of  January.  It  dealt  with  tbe  question  whether 
the  pursuit  of  fur-seals  by  pelagic  sealing  was  nmtru  boiios  mores,  and  it 
went  lo  tbe  heart  of  tbe  (pieslion.  by  pulling  tbe  single  point  :  Can  you 
say  that,  in  the  point  of  view  of  international  morality,  internalioiial  law 
has  ever  declared  tbat  it  was  ninlni  honns  imrcs :  your  assertion  does  not 

make  it  so  ? 

He  then  proceeds  lo  deal  with  Ibe  derivative  eliiim  under  liussia; 
and,  lastly,  be  deals  with  Ibe  cpu'stion  of  fai'l,  as  to  wiiicii  be  expresses 
his  ilisagreemenl,  upon  the  evidence  before  him,  from  the  view  of 
Mr  lUaine  as  to  tbe  eiVects  (tf  pelagic  sealing. 

Now,  I  staled  in  con>meuling  on  lliat  letter  liial    Mr  lUaine's  reply, 

to  which  1  am  now  going  to  call  attention,  and  wbicii  you   will  tiiid  at 

paue  'I'.IT  of  tbe  same  volume,  does  not  make  even  an  allempi  to  grappl(> 

willi  an\  except  one  of  Ibe  [loinls  dealt  with  in  Ibe  pre- 

■'''Lntasl^iro,^^^^^^^^^^^^^^^       vioiis  despalcb  of  Lord  Salisbury,  lo  which  it  purported  lo 

Z,!'/'U'v/'".'i'™  beareply.     Mv  learne.l  IViend,  MrCarter,  speaking  almost 

'■""''  in  a  tone  of  apologv  lor  Mr  lllaine,  said  that  he  had  inim- 

PCiilh  _  I  ihinK  mv  learned  friend  used  Ibe  word  '•  iiinocenlly  "  —  that 

he  had  innocently  allowed  himself  to  he  diverted  from  Ibe  true  ground 

upon  which  the  case  of  (be  I  niled  Slates  ougbl  lobave  been  based;  that 

be  followed  tbe  scent  of  the  herring  drawn  acro-s  Ibe  track  b\  Ibis  asluh^ 

statesman,  1-ord  Salisbury;  and  llial  he  did,  in  his  answer  lo  Lord  Salis- 

burv's  despatch,  omit   Ibe  cardinal  poini  of  what   is  imw  said  to  be  Ibe 

I  iiited  Slates'  case. 

Now  Ibis  despatch,  which  is  to  he  found,  as  I  think  I  have  said,  in 
page  Ui"  of  Ibe  same  book,  is  one  of  appalling  length.  It  extends  from 
page   i.'lT   to  page  500!     1  follow  the  example  of  mv    learned    friend 
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Mr  C.arlor  in  (Iccliiiiiig  lo  road  il,  and  for  this  reason  :  I  may  describe  it, 
and  descrii)e  il  willi  iiorfecl  accuracy,  as  being  au  claborale  and  very 
injjenioMS  argument,  upon  llic  conslrucliou  of  llie  Treali(s  of  1821  and 
1825;  an  argnmeul  l)y  whicii  Mr  Hlainc  proves  lo  liis  own  salisfaclion 
Ihat  the  Ukase  o('  1821,  by  wiiicli  Hussia  claimed  liie  rigiit  lo  exclude  all 
persons  or  all  ships  of  olhor  citizens  from  wilhin  100  miles  of  the  coast, 
was  not  allocted  by  the  Treaties  ol  1824  or  1825  at  all  :  that  those 
Treaties  o|)('rale(l  sonlb  of  Ihe  Aleiilian  chain;  bul  that  Ihe  Likase  was 
recognized  and  continued  lo  be  acted  upon,  and  acquiesced  in.  so  far  as 
liehriiii;'  Sea  was  concerned. 

.Now  I  am  slating  his  argmnenl  fairly  I  think,  and  with  suflicieul 
fulness.  I  will  nol  deal  with  Ihat  argument  in  this  connection,  for  Ihe 
obvious  reason  Ihal  I  must  combat  his  views  when  I  deal  with  the  cons- 
Iriulion  of  Ihe  Treaties  and  consider  Ihe  tirsi  l'o\n'  questions  of 
Article  V;  and,  as  Ihe  Tribunal  will  see  I  am  endeavoring  as  far  as  pos- 
sible to  avoid  repealing  myself,  I  must  reserve  Ihat  argument  till  its 
proper  place  in  Ihe  discussion.  The  purpose  I  am  now  upon  is  to  show 
lo  Ihe  Tribunal  Ihat  whereas  the  cas(>  of  derivative  title  under  Hussia,  of 
exclusive  rights  and  exclusive  jurisdicliou  under  Hussia,  is  so  prominently 
put  forward  in  Ihe  diplomatic  argument,  the  case  which  is  now  relied 
upon  —  Ihe  inherent  right  in  every  iialion  lo  exercise  such  |)rotcctive 
measures  as  its  interests  in  ils  own  view  demand  —  while  I  will  not  say 
is  wholly  left  out  of  sight,  takes  indeed  a  very  unimportant  place  in  the 
discussion.  I  justify  thai  by  making  but  one  reference  before  1  leave  this 
despatch.  The  whole  |)ith  of  this  argument  is  summed  n|)  on  page  .'JOti; 
ami  at  Hie  tirsI  sentence  on  that  page  the  point  lo  which  bis  argument  is 
addressed  is  brought  out. 

II  only  ri'Miiiiiis  In  s;iy  lluit  wliiilcviT  diUy  (liivil  Ifrilaiii  uwcd  lo  .\lasl<:i  as  a 
lliissian  proviiicr,  wlialcver  slic  afiiei'd  lo  do,  or  lo  ivlrain  IVoiii  doiiii.'.  touchin;.' 
Alaska  and  llic  lii'liiinj;''s  Sea,  was  no!  clianjii'd  liy  llir  nirri'  laid  ol'  llic  Iransl'cr  of 
suvcri'iiinly  lo  llii'  I'uili'd  Slali'^.  II  was  i'\|ilii'illy  di'daii'd  in  llic  Villi  arlii'li'  of 
tlio  Trcaly  liy  which  tin'  Iririloi y  was  ccili'd  liy  Hussia,  Ihat  the  cession  hci'cdiy 
made  conveys  all  Ihe  riuhl,  IVanidiiscs  anil  |irivilcj;i's  now  liidoni;in!;  lo  Hnssia  in 
the  said  li'i'i'ilory  or  doniinions,  and  apinulcnanccs  Ihoicio. 

And  he  proceeds,  and  I  read  litis  tor  an  additional  reason,  bevond 
tlial  of  wishing  lo  show  his  contention  : 

Neither  hy  Ihe  Trcaly  with  Hnssia  of  ISiii.nor  hy  ils  renewal  in  lSl;t,  nor  by  it-; 
sei'ond  renewal  in  is;i!»,  did  (Ireal  Itiilain  ;,'ain  any  ri^;hl  lo  lake  seals  in  Hehrinn's 
Sea.  In  fact,  those  Trealies  were  a  prohihilion  n[)oii  her  which  she  steadily  res- 
liccli'd  ■.^o  hnifj  as  Alaska  was  a  Hnssian  province.  It  is  lor  (iical  Britain  now  lo 
show  hy  what  law  she  gained  rights  in  that  sea  after  the  liansfci'  of  its  sovereignty 
to  the  United  Slates. 


}  said,  in 
lids  from 
jd    friend 


Mr  Justice  Harlan.  —  Sir  Charles,  was  there  a  formal  renewal  of  the 
Trealies  in  Hie  year  he  refers  lo,  or  w;is  it  an  inaccurab^  use  of  the 
word  ? 

Sir  Charles  Russell.  —  Well,  Sir,  I  think  il  is  quite  eoirect.     I  read 


SIO  — 


tliat  lallcr  sonlericc  lor  .i  roason  lliiil  I  lliiiik  will  juslifiy  mc  in  llic  opi- 
nion of  tlie  Tribunal  —  Thai  lallci-  sonloncc  is  a  coniplcle  misconception 
ol  the  lejial  position  of  Great  iJrilain  in  respect  of  Hie  lisliing  I'ifiiils  in 
Beliring  Sea.  We  do  not  assert,  wi;  never  have  asserted,  that  (Ireat  Hi'i- 
lain  {gained  by  her  Treaties  any  rigiils  in  Heliriup'  Scu.  Hussia  had  no 
capacity  to  confer  those  rif,dils  —  no  power  except  Ihe  power  of  nii^ht,  if 
she  tried  to  exercise  it  and  was  successful,  lo  |)revcnl  Hie  exercise  of  Ihoso 
rights.  We  refer  to  those  Treaties  only  lo  show  Ihat  Unssia,  having 
asserted  claims  which  were  inconsistent  wilh  Ihose  rights,  willidrcw 
from  Ihat  assertion,  not  that  she  conferred  Hk;  righls  upon  ns.  The 
rights  did  not  depend  upon  her  or  upon  her  will:  Ihey  are  part  of  the 
rights  which  belong  to  mankind  and  to  all  nations  in  common. 

Then  linally,  following  an  ingenious  device  in  lu'giimenl,  he  winds  up 
by  seeking  lo  put  Ihe  onus  on  dreat  Hrilain,  and  asks  how  Ihe  ships  of 
Cariada  derived  a  right  in  IH((8  which  they  hail  not  exercised  for  '.HI 
years  :  upon  what  grounds  wo  can  defend  in  Ihe  year  IH(S()  a  course  of 
conduct  in  the  itehring  Sea  which  Jiad  been  carefully  avoided  ever  since 
its  discovery;  and  (inally,  by  what  reasoning  her  Majcsly's  (joverumenl 
conclude  that  an  act  maybe  committed  wilii  impunity  against  Ihe  righls 
of  the  United  States  which  had  never  iieen  allempted  against  the  same 
righls  when  held  by  linssia? 

1  will  only  observe  in  passing  that  this  is  quite  a  niis-a|)prchcnsion  of 
the  position  in  which  Hie  question  is  to  be  viewed,  and  that  the  lalter 
one  of  those  suggestions  begs  tiie  question  which  was  really  in  dispule. 

.Now  I  have  only  one  fiu'lher  I'eference  lo  make  I"  I  his  corresixindencc!, 
and  it  is  of  a  general  naliii't\  Si^veral  subsequciit  Idlers  jiasM'd,  Lord 
Salisbury  conibaling,  demolishing  as  I  siibmil,  Ihe  argument  of  .Mr  itlaine 
on  the  conslruclion  of  the  Treaty;  and.  linally,  wilh  Hie  despatches  of 
17  neceuiber,  IS'.KI.  the  discussion  on  paper  subslanlially  came  lo  an 
end.  That  despalch  will  be  foumi  on  pag((  '.i~  of  Ihe  second  part  of  Ihe 
large  volume.  This  is  a  slill  more  appalling  Idler  in  point  of  length, 
because  Ihe  Idler  ilself  exleiids  from  page  ;}7  lo  page  all,  and  wilh  ils 
inclosures  il  exbMids,  I  llimk,  lo  ahoul  piige  (ii.  I  again  have  pleasiii'(! 
in  following  Ihe  jjidicious  example  of  my  friend  Mr  Cailiir;  I  will  iiol 
read  it.  I  give  the  same  reason  wliidi  1  have  given  iii  rel'erence  lo  lln' 
previous  <lcs|)atcli,  because  I  have  lo  deal  wilh  Ihat  mailer  as  a  separale 
argumenl. 

The  whole  of  this  bitter  is  conv(!rsMiil  wilh  Ihe  same  (piifslion  of  jusli- 
lication  undei'  derivative  right  from  Itussia,  wilh  one  exi'epiion.  an'  liial  is 
the  exceplion  which  is  lo  be  found  in  Ihe  concluding  pari  ol  the  idler  !il 
page  .jCt.  II  is  the  Idler  which  i»egius  with  Ihat  rem.irkable  slalemeni 
Ihal  iiiv  learned  fi'ieuds  are  not  now  prepared  lo  endoi'se  or  lo  agree  wilh, 
on  page  .'{",  in  which  Mr  ISlaine,  a  man  of  ;iculeiii'ss  of  mind  ha\ing 
ob\iousiy  cai'd'ully  studied  Ihe  (pieslinii,  and  having  at  his  comimind  I 
presume  Ihe  liesi  legal  aiiilily  which  llu-  liar  of  Ihe  (  niliul  Stales  can 
furnish   him  with  —  and    we  know   how   high   Ihat  abililv  is  —  stales 
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lliat    if  (lr(>al   Itritaiii   can   slmw    lliat    lleliriiif;  Sea  was  ineliiiicd  in  llin 
plirase   •'  I'acilic  Ocean  "  in   Hie    Treaties  of  JHiii    and  182,").   [hen   the 
Secrclarv   of  Slate   rcpre-eiitiiif;  Hie  iiiilcd  Slates,  iiinsi  adiiiil  lliat  IIm! 
I  iiited  Slates  liav(!  no  well  fironiidcd  conipiaint  af^ainst  lier.     .Now  this  is 
ii  serious  slatfuicnt.     It  is  a  stateuicnt  made  after  llie  mailer  lias  iiiKJer- 
j;oue   prohuiged    discussion.      We    have   now    arrived  at    the   inoiilh    of 
hecciuher,    IS'.Kl.  the  discussion  arising  out    sei/nres  which  had    taken 
place!  in  Aujiusl,   1 88(1.     Therelbri!.  four  years  ami  some  months  have 
elapsed  iliiiiiig  whicli  the  (piestion  has  liei^n  thrashed  out  in  iliscnssion  on 
hiilli  sides  :  and,  as  one  iiiav  naliiraliy  presume,  discussed  in  the  (lahiiiel 
Couiiciis  hoth  in  (iri'at  lirilain  and  in  .Vmerica.     Vel  here  is  this  slal(!- 
luciil.     '•  Satisfy  us  thai  iJehriiig  Sea  was  ineluded  under  the  descrip- 
lidii  III  "  I'acilic  Ocean  "  in  llie  Treaties  of  I8:2i  and  182,"),  and  we  adiuil 
llial  we  have  no  well  grounded  complaint  against  yon  ".      I  shall  sii|)poi'l 
lli^''  priiposiliiiii  of  Mr  Itlaiiie  in  argument.     Il  is  llie  |iroposilioii  thai 
has  to  he  otahlished,  that,  unless  there  was  acipiieseeiiee,  or  reeognition, 
era  course  of  conduct  wiiicli  estops  or  hinds  Kiigiaiid  in  relation  to  asser- 
ting rights  in  Hehring  Sea,    if  she  shows  lliat    Itehring  Sea  was  in  fael 
included  ill   the  I'acilic  Ocean,  llieii   she  estalilishes  two  lliings,  lirsl  <d' 
all.  thai  Itiissia.  if  she  ever  made  the  assertion,  did    not  persevere  in  il  : 
and    next,  il'  tlu!  Treaty  does  include  and  cover  llehring  Sea  under  the 
pliraM'    ■•  I'acilic  Ocean  '"  that  il  was  a  clear  and  distincl  rccogiiitioii  h\ 
lliissia  of  the  rights  of  (ireal  llrilaiii  to  tisli  in  lt(!lirii,g  Sea.     Hut  there 
is,  as  I  have  said,  oiu'  (pialilicalioii  ii|ion  this  slatement.  and  il  is  this;  on 
the  llilh  Septemher,  1888,  my  learned  friend.  Mr  I'lielps.  had  written,  not 
Io  till!  tiovcrnmenl  of  (ireal  Itritaiii.  hut  to  his  own  (■overnmenl   a  leller 
which  has  since   heconie   imporlaiit.     It   was  iiol  communicated   to  Uie 
(lii\einiiieii(  of  (Ireal  Urilaiii,  il  lay  I  will  not  say  "  /irn/iip  ",  hut,  iiniio- 
iiced  appiiiently  in  the  archivi's  of  llie  {'"oreigii  Secretary  for  two  years  and 
Mime  miinlhs,  and  Mr  lllaiue.  coming  across  il.  reproduces  il  and  hands 
it  down  to  posterity  in  his  despalch.  with  which  I  am  now  dealing.     In 
iiilrodiiiiiig  il,  he  >a\s  the  I  ailed  States  does  not  claim  tiial  HchringSea 
is  a  iiiiiir  chiiixiiiH :  Inil  he  goes  on  In  say 

.\l  llie  .-aiue  lime  llic  IJiiliMl  .Sialrs  ilm's  nut  liicli  aliiiiiilaiil  aiiHiiirily,  accoi'iiin^' 
III  llie  alilc^l  e\iiniieiils  iiT  iiileniiiliniial  law,  I'm'  iKililiiii:  a  siiiall  soctkili  (if  (lie 
llelililii;-  Sea  lor  llie  lifnliTJ  iuii  iiT  llie  rei-seaN. 

W  hat  he  means  hy  that  phrase,  I  do  iiol  know,  I  cannot  oven  guess, 
hoes  lie  iiieaii  that  the  section  from  Hit!  line  of  tlemarcation  from 
liehriiig  Strail>;  traced  upon  hoth  of  the  maps,  running  west  of  the  I'ri- 
liiloll'lslaiidsaiid  hetweeii  the  Commander  islaiuls  and  llie  weslern  end  of 
Hie  Aleuliaii  Chain,  —  iloes  he  mean  thai  that  is  a  small  section  of  Iteh- 
ring Sea'.'  I  till  not  know  what  he  means:  I  do  not  know  whether  he  iiad 
any  real  eonceplion  in  his  own  iiiintl  ofwlial  lit!  nieaiil;  bnl  wc  have  had 
no  exphination.     Then  he  proceeds  : 

Conlrolliiig  a  roni|iiiralivcly  rpslric'leil  area  nl  water  lor  thai  oiin  spncilic  pur- 
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p(i-c  is  liy  ii'>  riipaiis  Ihn  (•(|iiiviilc'iil  ol' ilccliuiiifr  llii'  sea,  cu'  any  pari,  IIipicuI',  iiiiiyr 
iliuiiinii. 

Lord  Hannen.  —  Mav  lliiil  nol  Itc  coiiih'cIciI  willi  llic  |H(i|msili(iii 
iniidf  in  Ilic  |iri;vimis  |)ariif;i'ii|ili,  as  lo  a  ciitiiil  drawn  roiiiiil  llic  isliind 
liko    Ihal    wliicli    was    drawn  willi   rcrcrfnco  lo  Niiiioleon  al    SI.  Ilclcnii. 

Sir  ChM-les  Russell.  —Thai,  pntlmhly,  is  IIk?  idea,  ni\  l.oi'd. 

Lord  Hannen.  —  II  follows  il  iiiiiiuulialolN  alliMwaids. 

Sir  Charles  Russell.  —  I  am  oi)lij,'(Ml,  n\\  l.ord :  llial  |indiahl\  is  llic 
idea;  hul  I  liavo,  iiowcNcr,  lo  oliservo  lliat  il  is  iiironsislcnl  willi  llic 
onlii'c  arf^iimeiil  in  lliccarlior  pari  ol'liis  dcsimlcli. 

Lord  Hannen.  —  Ves.  11  is  a  IVcsli  proposal. 

Sir  Charles  Russell.  —  I  was  lioin;;  lo  sii\ .  my  !,oid.  il  was  a  livsli  pro- 
posal, |irolial)l\  in  rclorcncc  lo  llic?  snjif^oslioii  oi'  llic  concurrences  of  (ircal 
Urilain  in  ilc};:iila[ions.     Thai  may  ho  tlio  cxplanalion  of  il. 

Mr  Justice  Harlan.  The  parai;rapli  marked  "  (>  "  is  one  oi'  llio 
original  six  i|iicslioiis. 

Sir  Charles  Russell.  —  Vcs;  Ihal  is  prohahly  I  lie  cxplanalion. 

Then  he  proceeds  lo  t;ive  lliis  (piolalioii  IVom  Mr  I'helps'  hdlcr,  as  lo 
which  I  am  doinj;-  no  diseredil  lo  llie  ai'f;iimcnls  whiidi  arc  aihaiiced  in 
Hie  prinled  iirj;iimeiil  hel'ore  yon  when  I  say,  Ihal  upon  cxaminalion  Ihal 
pari  of  il  which  parlicularly  rel'erslo  llie  supposed  claim  ol'properly  in  the 
indiislry,  and  proleclion  which  il  is  (dainied  is  a  rifihl  iiicideni  lo  llial 
properly  in  llie  indnslry  —  Ihal  llial  urj^umeiil  is  hul  an  amplilicalion  of 
Iliis  passaffo  from  Mr  IMielps' letter. 

.Now.  I  ha\e  saiil  llial  llial  ar};iimenl,  mnplilied  in  the  prinled  pajier 
Ixd'orc  llic  rriliiinal,  I  will  deal  with,  of  course,  in  the  ap|iropriale  ordci-. 
I  am  nol  now  upon  il ;  Inil,  hd'ore  I  leave  il,  I  wish  lo  ask  liie  Minnhcrs  (d' 
the  Triliiinal  lo  inrii  hai  k  lo  paf^e  ,"j.")  :  ahoiil  20  lino  Irom  llic  liollom  id' 
Ihal  pajic  where  this  senleiice  occurs  :  — 

II  will  iiii'ansdiiii'lliiii.i;-  laiii;ilili\  in  llic  I'lv-iilcnrs  iiiiinidii,  ifCiral  Ki'ilairi  will 
iMiiisi'iil  1(1  ailiihali'  llic  real  (|iii'>linii>  wlijrh  have  hccn  under  ilisciis-idii  lichvecn 
till'  IWd  (iiiviTniiii'iits  IhiIIk!  las!  Iniir  vcais. 

Then  he  comes  |()  an  enumcralioii  (iraclically,  if  md  cxaclly,  in  the 
form  in  wliiidi  Ihey  stand  in  IhcTivaly  id'  .Vrhilralioii,  oniic  live  (pnss- 
limis  lieiii^- those  Ihal  we  have  aj;reed  lo  cull,  and  properly  lo  call,  iiiies- 
lioiis  of  exclusive  rifj;lit  and  jurisdiction. 

iNow,  I  pass  from  '.lie  correspondence;  and  I  am  i^lad  lo  ndieve  llic 
Tribunal  from  the  nei'essily  for  any  fni'llier  reference  al  this  slaj^v 
to  il. 


IllSTOUY    OI'    CMTKI)    STATKS    I.KO  IS  I.  A  Tl  O.N    l)K  A  I.I  N  C,    W  mi    ALASKA 

I  miisl  now  call  the  attenlion  id'  the  TrilMiiial  lo  Hie  history  of  Iniled 
Slides  Ic^ishilion  upon  lliis  queslion  so  far  as  il  relaU'S  to  Ihis  mailer  ol 
Ihe  fur-seals,  and  in  endeavouring  to  fix  upon  the  hook  which  will  save 


si:i  — 


A  I.  A  S  K  A 

of  I'liilcd 

iiiiitlfr  ol' 

I  will  savi' 


III!'  iiii'inlKM'-i  ol'llio  Tribunal  Iniiii  oikIIoss  sliilliiiji  alxiiil  lA'  rcfcri-iiccs,  I 
find  lliiil  llii<  I  si  voliiiiii'  1)1' IIk!  A|i|)cii(li\  of  llli>  l'.as(>  nl' tlic  I'nili-ii  Shili>s 
will  III'  I'liiiinl  In  I'ltiilain  all  iif  il. 

Mr  Justice  Harlan.        Iio  ym  nicaii  iil  panvK^? 

Sir  Charles  Russell.  —  I  nicanl  pap-  IKi,  and  I  n-IVr  Id  |ia;;i'  '»,">  lor 
lliis  reason  -  hi-causc  from  |iaf;i' '.).')  IIkm'k  ai'c  srf  oiil  llic  lies  isrd  Slalnlis, 
siinii' of  sNiiicli  ai'i'  |)rc\ionsl\  si.-l  oiil  in  the  earlier  pari. 

Mr  Justice  Harlan.  —  '  >iiii>  e\|(lain  lo  yon,  Sir  Charles,  llial  in  IS7;J 
wenl  inl<i  elleet  wlial  are  called  Ihc  Itevised  Stalulcs  of  llii!  Iliiiled 
Stales,  llie  main  olijeei  of  wImcIi  was  lo  |inl,  in  llie  I'oimii  of  a  revision 
till'  snhtanie  of  the  stainless  already  in  forct!  on  llie  same  i;eneral  snhjeels. 

Sir  Charles  Russell.  —  So  I  nndersland.     1  am  very  iimrli  oidij^ed 
foi'  the  e\|ilanation.  Sir.      II  was  indeed  on  that  under- 
staiidini;  that  I  .lesire  lo  reler  lo  pa-e  ICl.and  I  have  taken   ''!;;'^;;;XZ^,.^'1!!^r 
till'  Iroidile  to  e\amine  and   lo    note,  and   I   will  ^i\e  llie 
dale,  when  each  of  lliese  enaclmenls  was  originally   passed.      I  will  f;i\e 
llie  date  when  the  parlicniar  provision  oi'ii;inally  hecame  law. 

.Now  section  l',l.'>{  hecame  law  on  the  :>7th  .inly  IKIiK,  and  if  I  mi^lit 
respi^clfiilly  >ii,u^esl,  il  wnnld  not  he  nnimporlani  if  the  dale  were  noted 
opposite  each  of  these  paragraphs.  .\ow  these  are  Ihe  words  of  sec- 
lion  \'X)'i  : 

Till' tiuvs  iif  Itic  Unili'it  Stales  ri'i.-ilin^'  lo  ciislmiis,  roinincrce,  aiiit  iiaviiralinn, 
ai'U  I'Niciiili'it  III  aiiit  over  all  tlie  iiiaiiilaiul,  Istaiiils.  anil  walers  nf  Itie  Icriiliii'; 
ceitcil  lo  till'  Uiiileit  Stales  by  ttie  t''.iii|ii'i'iii'  of  lliis^ia.  Iiy  Ti'Oiily  coiicliiili'd  al  W  a>li- 
iM};'li>ii  nil  llii'  .'IDtti  (lay  of  .Mairti.  ,\.  I)  niu;  lliiKisanil.  ('I;:lil  liiiiiitii'it  ,'iiiit  sixty 
si'vcii,  SI)  far  as  ttie  saiiic  may  tic  a|)|)lii:alitc  Itii'i'i'lu. 

.Now,  no  lawyer  will  donlit  llial  llial  slainlinfi;  hy  itself  is  slriclly  a 
liM'ritorial  statnle,  that  llial  slaliiti;  is  one  which  no  jiiilp>  or  no  lawyer 
would  coiislnie  as  applyiiifi  outside  the  limits  of  territorial  sovereignly  of 
lli(!  State  which  enacted  it.  .Nohody  will  doiilil  that.  \\  hat  is  donhtl'iil 
on  Ihe  conslrnclion  of  the  slaliite  ilself  is  wlial  is  meant  hy  "  IIk;  wa- 
ters of  Ihe  lerriJory  ceded  ";  and  if  will  he  loiind  in  all  these  provisions, 
iwlielher  hy  accident  or  dcsiiiii  I  know  noli,  thai  there  hirks  a  ;;rave  uncer- 
tainty, even  down  lo  the  very  last  enactment  of  ISS",(,  after  the  (jneslions 
ill  conlroversv  helween  the  two  I'owers  have  arisen.  Itnl  I  am  now  snh- 
mittini;,  as  a  lawyer  lo  lawyers,  as  a  matter  of  conslrnclion,  thai  if  this 
came  lo  he  consti  iied,  as  to  its  a|iplicalioM  to  foreij;ners  not  suhjecl  lo  Ihe 
laws  of  Ihe  rnited  Stales,  no  lawver  and  no  jndpi  would  consline  il  as 
lia\in^  I'll'ect  oiilsiih;  the  terrilorial  limits  of  Ihe  State,  'i'liosi'  lerrilorial 
limils  of  tin;  Stale  mi^hl,  of  course,  imdnde  portions  of  water,  and  in 
some  cases  verv  consideralde  portions  of  wafer;  hut  as  rej;ards  liM'rilory 
ahiittiii<;  on  Ihe  open  sea,  they  could,  accordin^i'  lo  inlernalional  law, 
only  extend  lo  tlii!  inarj.^inal  hell  now  lived  hy  common  consenl  of 
nations  al  Ihree  miles. 

Senator  Morgan.  —  1  do  not  desire.  Sir  Charles,  to  dislnrh  yon  in 
your  argiinicnt,  hiil  niiiy  1  call  your  allenlion  to  the  fact  lliul  in  1840,  1 
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lliiiik  it  was,  (ileal  Itrilain  and  the  l!iiil(?(i  Slatos  dividod  tlio  sirails  nl' 
Juan  do  riua,  wliirli  wi-ri!  Hip  open  sea,  and  |iarl  ol'  llie  .Ninlli  I'ii'ilic 
Ueean,  and  a  >ea,  Ity  llie  \va\,  in  wliicli  Hie  si>al  lierds  wcii'  ruiind,  and 
where  lisliii.j,' lor  seal  NNas  first  slarled  —  lliey  liivided  il  li\  a  line  wliicli 
in  no  place  approached  within  six  miles  id'  ciilier  coast,  ami  in  many 
places  il  is  if)  miles  away  from  either  coast,  and  il  is  the  lioiindarv  line 
hetweeii  (ireal  Itrilain  itnd  llu'  I  niled  Slates  now. 

Sir  Charles  Russell.  —  I  am  aware  of  Ihat,  Sir. 

Senator  Morgan.  —  That  destroyed  the  three-mile  leiiiloiial  limit,  as 
I  suppose,  and  substituted,  in  place  of  il,  \\\o.  idlier  line. 

Sir  Charles  Russell.  —  If  yon.  Senator,  think  that  is  (id  rem  land  I 
say  it  wilh  thi!  nnleinned  respect  Ihat  I  desire  to  pa\  In  vmir  (d)scr\ali(nis) 
I  will  endeavor  lo  make  some  kind  ol'  answer.  In  the  lirsl  place  I  should 
recpiire  to  know  a  little  more  ahoiil  the  precise?  circumstances  id' the  water 
which  is  called  tin?  Straits  ol'  .liian  di'  I'nca.  which  lea\c  l'ii;i'el  Sound 
III!  the  one  hi'ind  and  pass  Victoria  on  the  oilier  :  whelhcr  or  iml  it  i  aiiie 
within  llii!  calejiory  of  land-locked  waters,  and  so  forth. 

Senator  Morgan.  —  They  are  not  land-locked  waters. 

Sir  Charles  Russell.  —  I  am  mereU  sn^'|;estin^  thai  I  should  reipiire 
to  know  more  about  this  hefore  expressing  an  opinion. 

Senator  Morgan.  —  The  lakes  are  1  think. 

Sir  Charles  Russell.  —  1  should  then  require  to  know  how  far  the  con- 
currence of  other  nations  had  been  ^iven  lo  the  arrangement  made 
between  the  two  Powers  wiio  owned  the  udjoiniiif;  terriliu'v:  and  lastK 
1  sb()nld  express  the  opinion,  lor  what  thai  opinion  is  worth.  Iliat  if  thai 
joiild  be  properly  called  the  "  high  sea  ",  and  other  nations  were  not 
concurring  in  its  appropriation  between  liicsc  two  Powers,  Ihat  the  ctl'cci 
of  that  treaty  woiihl  he  binding  on  these  two  i'owcrs,  and  on  these  two 
Powers  only. 

Senator  Morgan.  —  I  am  only  speaking  of  the  fad  that  the  I'niled 
Slates  andtireat  Itrilain  in  their  treaties  had  established  the  proposition 
that  a  water  boundary  may  be  established  by  treatv,  and  upon  the  high  seas. 

Sir  Charles  Russell.  —  I  think  il  would  be  founding,  it  I  may  res- 
pectfully say  so.  Sepator,  a  tremendous  conclusion  n|)oii  a  \ery  small 
base  of  premises  lo  say  that  because,  in  thai  partiiudar  case,  that  parti- 
cular treaty  had  been  entered  iiilo.  it  was  tlii'  al'lirmation  of  a  principle  of 
general  application. 

Th>.  President.  —  The  same  argument  applies  as  to  the  line  esta- 
blished between  Mussia  and  .Vmerica  at  the  moment  of  the  cession  of 
lerrilory  in  18(17. 

Sir  Charles  Russell.  —  Thai  was  as  between  those  two  :  It  would  be 
binding  as  belween  those  two,  but  if  it  interfered  with  llie  rights  of 
nations  on  the  high  sea  it  would  have  no  binding  force  w  operation 
whatever  upon  Iheiii.  Itut  I  beg  wilh  all  deference  lo  decline  lo  be  called 
upon  to  justify  evcrvlbing  that  the  I  nited  Stales  has  claimed,  or  even 
everything  that  Great  Britain  has  claimed. 


—  si;i  - 

Senator  Morgan.  —  I  riillrd  \miii'  iillrnlidii  lo  il  licrimsr  yui  m'i'iiumI 
Id  lliiiik  llii'ic  wiis  xiini-  uii('i'i'laiiil\  in  llic  Ad  of  ('.mi^ri'ss  on  llii' miIi- 
jccl,  wlli'l't'lls  Wf  cKilsidci'  llliTC  i-*  llli-iiluli'  rciiiiillh  .  hccillisc  we  Ici;!-.- 
Iiili'd  iiri'di'ilitl^  l<i  iiiii    liiiuiHliii'ics. 

Sir  John  Thompson.  —  I  lliiiik  il  will  lir  rmind  llnd  lli;il  wa-i  mil  ii 
Ti'i'iiIn  dividing'  walrr  mi  llii'  hi^li  seas  (lulsidc  Ilic  liiii't'  niili>  liinil,  hul 
lixiiij.;  III!'  Iioiindarv  liiir  licliiiid  which  yun  wrri' lo  asrcrlain  Iho  i'i'S|i(>i'- 
Mm'  |ii'o|ii<rlics  of  Ihi^  nalioiis;  and  ils  iicariii};  was  asrcrlaincd  li\  ils 
(■(inisc  on  Ihf  hij:li  seas. 

Sir  Charles  Russell.  —  I  liavc  no  donltl  ahoni  il.  Itid  Id  llifiv  h<' 
no  inisa|i|ii-('hi-nsion  iijion  sNlial  I  am  now  saviiii;.  I  am  no|  conloslin^ 
till'  i'i;;hl  ol'  lhi>  I  nili'd  Slali'>^  lo  make  an\  law  il  |ili'a-i'-  omt  ans  area  il 
|ili'as(>s  so  I'lir  as  il  |ini'|M)rls  lo  hind  onl\  ils  own  nalionals  —  Ihal  is  mil 
in\  ai'j.'nnii'nl  al  ail  —  I  was  |iiiinlinu  oiil  Ihal  llii<  woidd  he  con-^li  ni'd 
III  mean  oni' which  onl\  a|i|iiicd  lo  rorcifincis  within  Ihc  Icrriloi'iai  hmils 
ol'llic  ici;islali\i'  cnadinj;  I'owcr.  Thai  was  m\  |iiiinl.  Hnl  I  was  |ioin- 
liii^  (inl  loo  \\w  nnccrlainly  Ihal,  on  Ihc  lace  of  Ihc  Slalnlcs.  sccnn'd  hi 
jn'cvail  even  as  af;ainsl  Ihcirown  nalionals  in  Ihenx-orihc  va^mr  words, 
••  and  walers  (if  Ihc  lerriloiv  ceded  ".      Thai  is  all  I  desire  losav. 

.Now  the  m'\l  seclion,  >cclion  i'.l.'i.'i,  wa-;  passed  also  in  iHliS,  and  il 
may  lie  con\cnicid  lo  nole  Ihc  dale  on  Hie  margin  ol'llial  sedinn.  ||  is 
a  seclion  which  is  in  Ihe  nalnre  ol'a  I'evenne  seclion.      II  savs  : 

Till'  I'rcsidcni  siiall  liiivc  llic  |in\vcr  In  rcsliicl  .iiiil  rcu'iilale  av  In  piiiliiliii  ||i,. 
use  cif  liii'-iiiiiH,  iiiimiiiiiilinii  (Mill  ilislillcil  spirits  into  ;iiiil  williin  Itn'  Tciiili.iv  ul 
.Maskii;  tin'  c\|iiprliiliiiii  ol  llie  saiiie  irniii  anv  |miiI  or  pliui'  in  ||||.  Ijiiicd  Stales 
when  ilisliiiiMl  to  aiiv  pml  ni  pljicc  in  tlial  Tcirilniv,  uimI  all  sinli  anus,  aiiiiiiiiiii- 
liiiii  ami  ilislilli'il  spiiils  e\pciilcil  er  allciiiplcil  lo  lie  eNpnrli'il  IVmii  imy  pmi  ,,|- 
place  ill  llie  liiilcil  Slali's,  anil  ilcsliiicil  fur  such  Tcrrilnry,  in  viiihilimi  ni'  ;iii\  remi- 
lalioiis  llial  iiia\  lie  pii'si'iilii'il  iiiiiii'i'  lliis  si'rlinii,  ^mil  ,'itl  sinli  iiriiis.  amininiilinii 
anil  ilislillcd  spirits  laiiilcil  nr  alti'iiiplcil  In  lie  laiiilcil  or  ascil  at  iiiiy  port  nr  pjucc 
in  llic  'rcirildiv,  in  vicilutinii  nl' siicli  rcKiilalimis,  sliall  Ijc  t'Mit'i'iteil :  .inil  it  tlic  v:iluc 
olllic  same  I'xceriis  lUd  dollars.   - 

cerlain  conseqiioiircs  are  lo  loUow.     Then  il  f;oes  on  : 

.\iid  any  pcrsuii  will'iillv  violalini;-  siicti  reiiiilaliniis  sliiill  ji,'  liiii>d  iml  iiiuri; 
llian  .'iao  iliillars  or  iiiiprisniii'd  iml  iiinie  lliaii  six  niniillis.  limid-  may  lie  re- 
ipiircd  |(ir  a  I'aillil'iil  oliscrviiiicc  nl'  snili  reiriilaliniis  rrniii  llic  iniisicr  ,,v  nwncrs  oi' 
any  xcssid  ilepartiiii:  treiu  any  purl  in  llie  I'nili'd  Slalcs  liavinu  mi  tid.iMl  lire-.irnis, 
aiiiniiinitiiiii  or  distilled  spirits,  when   siicli  vessel  is  dcsliiii'd  In  ;iii\  plare  in  tlie 

Tcrrilniv  nr  it'  iinl  sn  destined,  wlieii  lliere  is  rcasnnalile  ^:r d  nf  saspicioii  lliul 

siicli  articles  are  intended  In  lie  landed  lliere  in  in  vinliilinii  n|'  hiw. 


And  so  I'orlii. 

II  is  a  coiiNcnienl  ojiporliinLly  lo  ohseivf  (wilhoiit  discussing  il  id 
Icniilii,  which  I  mnsi  do  a  lillle  laler  oid  Ihal  this  is  a  reveiim;  enacl- 
ment  —  an  enaclniLMil  for  Iho  proledion  of —  Ihe  roveiiiie,  and  Iho  rove- 
nui;  laws  are  all  aimed  al  the  prevcnlion  of  oU'ences  Ihe  com|ildion  or 
consumuialioii  of  wliicii   involves  an  oil'enco  on  land;  il  is  Ihe  hrin"iii" 
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lliiiij;-*  iiilii  llic  Ifirilorv  iif;iiiiisl  llic  liiws  nl'  llic  IciTilnry:  iiiid  lor  llic 
(Miroi'i'iMiiciil  of  lli(is(>  liiws  II  I'l'i'liiin  iiiai'f;iii  oiilsidr  llio  llii'i'i;-inile  liiiiil, 
iiiiilci'  tlic  |»riiici|ili'  ot'wimi  is  kiKiwii  as  llii'  "  IniM-iiiiji  Ads  ",  is,  h\  llic 
(Miiniiion  riiiisiMil  III  a  ^miil  inaiiv  nalimis  —  I  lliinit  il  nmiiiIiI  Iw  a  lillli' 
iliiiiliirnl  Id  al'lii'iii  il  as  a  princiitio  iit'  iiilcrnaliniial  law  al  (his  iiiinni'ril.  I'ur 
I  lliiiiK  it  lias  mil  n'ailii'il  thai  slap>  —  il  is  sini|il\  thai  a  niiinhcr  of  iia- 
lioiis  have  aj;i'ct'(l  lo  |iass  lawsol'lhal  kind  lor  llii'iiisi'ivcs;  and  wlici't' 
Ihoy  lind  their  nationals  in  Ilii-  case  ot'ollicr  Powers  alleni|itinf;  to  violate 
those  laws,  IhuN  have  ue(|niesced  i?i  tlieii'lieiiij;  treated  as  olleiiders  a^ainsl 
the  law,  and  have  not  intervened  to  ,ii'otei'l  llieni  when  lhe\  helieved  tiiey 
were  iiiteiHioiiall\  endeavouring  lo  violate  lli(!  laws  wliieli  tliev  had 
passed. 

Senator  Morgan.  —  Prohahiy  it  may  lieeome  international  law  hy 
lon^  aeiiniesceiiee. 

Sir  Charles  Russell.  —  I'rohalily  ils  iirowlh  may  he  \'\  thai  staf;e  ol' 
fii'adiial  (level()|inient  lo  which  I  relerred  in  solium  iidro- 
diietory  oliservalions  which  I  made  a  lew  da\s  aj;ci. 

iNow  Section  I'.l.'jtj  was  also  passed  in  the  year  IHSti.      II  is  lliesi;  terms  : 

No  person  sh:ill  Kill  iiii\  oIIit,  iiiiiiK,  iiiiirlcii,  salile  or  I'lii'-scal  or  oilier  I'lir-lji'iii- 
llij;' aulniiil  williiii  llic  liniils  ol'  \la>ka  Icniloiy  oi   willilii  llie  walers  tliciccjl'; 

There  still  is  the  vafineiiess  lo  which  I  have  releired. 

Anil  every  person  j;iiilly  llici-col'  shall,  for  each  nlVciii'i',  he  niicil  iiol  less  (liaii 
-J()(i  ilollars  nor  more  Ihaii  I  IKMI  ilollai.^.  or  iiiiprisoiiiiiciil  iii>l  niori'  lliaii  six 
iiioiiihs,  or  liolli:  mill  all  vessels,  Ihcir  lacklc,  apiiarcl.  raniiliii'c  ami  i'ari;o,  roiiiiil 
eiiiiafii'il  in  vinjalioii  'i\'  lliis  seilioii  -iliall  he  rorlcilcil.  Hiil  the  Serrdarv  of  llio 
Treasuiy  shall  ha\i'  power  (o  aiilhoii/e  Ihe  killiiii;-  of  any  such  iiiiiiK,  Miarlen, 
sable  or  olher  I'lir-hiMiiiii;  animal,  cxcepl  fur-seals,  uniler  such  lle^iilalioiis  as  he 
may  prescrihc;  ami  il  shall  he  Ihe  duly  of  IlieSi'eielaiy  hi  prevenl  llic  killiiij;(jf  any 
fur-seal. ami  to  |ii'oviile  j'oi'  Ihi'  execulioii  of  ihi'  |  Mvisicuis  i>\  this  seelioii  until  il  is 
ulhcrwise  piii\icleil  hy  law  ;  nor  shall  he  ^  rant  any-    'cial  |ii'ivilc,ues  uniler  I  his  seelioii. 


N'ow  I  make  Ihe  same  eommoril  in  passiiifj;  :  there  is  Ihe  vaf;ueness  as 
re};arils  Ihe  phrase  "  within  the  waters  of  .Maska  lerrilory  ".  leavinj;-  il 
nndelprmined  \\lietlier  it  meanst  the  whole  of  Ihe  walers  east  ol'  Ihe  line  of 
demarcation, orwhelher  it  nu'ansi  only  Ihe  ordinary  three  nule  hell.  I  am 
not  lalkinn  of  l»a\s.  land-locked  waters,  or  malteis  of  that  kind  —  llial 
will  he  always  imderslood:  hnl  so  far  as  it  was  limiled  lo  Ihe  three- 
mite  limit,  llien  il  was  perfeclK  within  Ihe  eonipelenee  of  the  I  iiiled 
Stales  lo  himi  foreifin  snhjeels  as  well  as  ils  own  nationals;  hnl  if  il 
e.vlcniled  fnrlher  than  those  limits,  il  could  have  no  application  to  for- 
eigners at  all. 

Now  the  next  section  —  section  l".).')7.  was  also  passed  in  I.S(»8.  It 
says  : 

Uiilil  otherwise  proviili>il  hy  law, all  viol.ations  of  this  eliapler,anil  of  thi'  several 
laws  herchy  exleudeil  to  Ihe  reirilory  of  Alaska  ami  the  walers  theieof.  eoiiimilleil 
wilhiii  limits  of  Ihe  same,  shall  he   pidsecuti'd  in  any  ilistriet   eonit  of  Ihe  Uuileil 
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Sl,ili'>  iti  (^alilniiii.i  iir  (Ircjroii.op  in  l|ii.  ilislii.t  Cnmls  cil'\V;i-liinj;l()ii ;  anil  llii-  cul- 
Ircliir  anil  ili'imlv  iiillciliii-  a|i|iiiinli<il  I'oi'  AlasK;iTi'iiiliii\ ,  anil  aiiv  prisnn  iintlio- 
li/i'il  in  wiilini.'  Iiy  rillirr  ol  llii>in.  or  liy  lln^  SiMirliiiy  <>(  llii'  Trcnsiiiv,  >li,ill  liavi' 
|io\vi'r  In  aiii'«l  iH'i'^nn-  ami  -I'i/.i'  vi'ssrls  anil  nii'irliamll^i'  lialili'  In  linr<,  pcnallii's, 
III' rnrri'ilMirs  uinlrr  llii>  anil  llir  nllii'r  laws  I'sli'mleil  nvrr  liii'  Tniilni y,  miiiI  In 
lvi'i'|i  anil  ili'liM'i'  Mil'  saini'  lo  lln'  inai-lial  n(  sunn'  oni'  nl'  Mn'li  CniiiK;  nuil  '<nrli 
(jiuil^  >liall  liavi'  uiifiinal  jni  isilirliiin  anil  may  laKi'  rii;;nizann'  iil'  all  rasrs  aiisin^' 
iiinliT  I|m«  Ai;I,  ami  Ihr  si'M'ial  laws  lirii'liy  iaIi'iiiIimI  uvim-  IIii'  'I'na'ilnry.  ami  <liall 

|iiiii 1  lieiTin    ill   llii' saiiir  inanni'i' anil  wilh  Ihi' likr  clli'cl  a<  il' Mirh   i;asi's   had 

alisrii    uilliiii    llii'  ili^tiirl  Ml'  li'irildiy  wlirir  llii'  |iiiin'i'ilinf;s  air  liinii^:lil. 

I  ini'irU  ;isk  llii'  'riiliiiiiiii  In  lake  iinlin'.  in  imssin^,  llial  such  Coiirls 
ari'  III  liiiM'  '//■/'/////'// jiirisdiclioii.  Tln'v  iin-  "  hislimcc  Caiiii'ls  ",  as  lln-y 
ai'i'  SDiiii'liiiirs  li'i'liiiicalK  (■alii'ii. 

Sci'liiiii  I'.l.'iH  was  also  passi-d  in  llio  yar  JHIiH,  ami  is  in  lliesi- toi'ins. 
II  is  Mill  M'l'v  iin|iorlaiil  : 

In  allra--c»iiriliie.|ii'iially.  nr  riiifrilniiM'iiiliiaiTil  in  llii'  Ail  aiiprnvi'il  lli'il  .Mairli, 
one  lliniisaiiil,  ■.(•Mil  liiiiiili'i'il  anil  iiiiii'ly-sovrn,  rhapli'i'  l.'l,  ni'  mi'iilinnnd  in  any 
\i  I  in  aililitiiin  In,  nr  ami'mlaloiy  of  snrli  Acl,  thai  liuvi'  DrcinTi'd  or  may  orrnr  in 
llir  ciillrclinii  ilistiiil  i>r  Alaska,  Mil'  Si'irrlaiy  ol'  tlio  Treasury  is  aiillini  izrd 

Id  I'xiTi'iso  Ihc  pDWiT  III'  ri'inission,  anil  s<i  (in. 

Now  ninii's  Ihc  lii'sl  si'idiun  id'  Ihi;  lo^isialioii  doaliiifi  \\\l\\  llic  Islai'  -s 
i.iSI.  licin-caiiil  SI.  l>aMl  —  llii>  lirsl  li-isialivi"  .\il  (iI'IIm- I'nili'il  S  ,'i's 
in  wliirii  llii'  Islands  'd'  >i.  (Icui'^o  and  SI.  I'anI  an'  direcliy  dcall  willi, 
and  llial  was  jiassi'd  nn  Ilii;  ^ind  Marrli  \H(j\). 

Till'  is|aiid>  nl  SI.  Iii'i)ij;r  and  SI.  I'aul  in  Alaska  air  drrlaird  aspccial  risi'iv.ilinn 
Inr  (invi'miiii'id  pnipnsrs,  anililiilil  nllirrwisi'  provided  by  law  il  shall  hr  niilawlnl 
Inr  ;iiiy  pcisnn  |o  land  nr  remain  nn  eillier  nl  llmse  i>laiids,  eMcpl  liy  llie  anllinrily 
nl  llie  Serrelary  ol'  Ilii'  Treasury,  and  any  peisnii  I'niinii  nn  eillier  of  Ihoso  islands, 
I'niiliary  In  Ihe  provisiniis  liereid',  shall  he  .siiimnarily  reninved;  and  i(  shall  he  lliiv 
duly  III'  Ihi;  Seerularv  of  War  In  earrv  this  seclinn  inin  oHci-l. 


I  liavi'  no  I'liinniLMil  lo  make  on  lliat  cxcopl  lo  oiiservi!  llial  il  was  cn- 
liri'h  within  Ihc  coiii|)oloncc  ol'  the  Lcf^islalnrt!  ol'  Ihc  I'nilcd  Slalcs  to 
make  that  |ii'i)visioii,  if  il  desired,  hindin:;  on  Hie  whoh'  world.  It  was 
tlieir  tenilory:  lliey  had  liic  rii;lil  to  sa\  who  shall  and  who  shall  not 
land  there. 

Sir  John  Thompson.  —  Can  yon  i;ive  the  date  nl'lhal? 

Sir  Charles  Russell.  —  Il  hecame  law  ontholind  .March,  IHCil*. 

The  next  section,  I'.Xil),  was  passed  on  Ihe  Isl.lnlv.  IS7II.  I  mijihl 
indeed,  if  I  wished  lo  divcii  from  the  line  \\hieh  I  am  ii|ion,  and  if  I  weroto 
follow  llio  broad  and  generous  lines  of  my  Iricnd  .Mr  (.larler's  argiimenl, 
have  pointed  onl  that  this  altcinpl  lo  prohihil  access  of  oilier  persons,  and 
so  shnloul  liiis  island  from  the  commerce  of  llic  world,  would  hardly  bo 
in  accordance  willi  my  friend's  broad  and  j;cnerons  coiicc|ilion  of  llie 
duties  and  rights  of  nations;  bull   do  not  dwell  on  that  topic. 

.Now  seclion  HXiO  provides  : 

II  shall  be  iiidawrul  toUillany  rnr-se'al  upoiilhc  island.sof  SI.  Paiili.ndSt.  rieor^ie, 
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or  in  llic  waters  adjacent  thureto,  excnpl  during  tlm  ninntlis  of  .liino,  July,  Septem- 
l)er  and  Octohor  in  oacii  voar;  and  it  sliall  Ix'  unlawful  to  kill  such  seals  at  any  lime 
hy  the  use  of  lire  arms,  or  by  oilier  incaiis  tendirifr  to  drive  the  seals  away  from 
those  islands,  hut  the  natives  of  the  islands  shall  have  the  privilege  of  killinj;  such 
young  seals  as  luay  lie  ncce'-u-y  for  Iheir  own  food  and  clothing  during  other 
months,  and  also  such  old  seals  as  may  he  recpiired  for  their  own  clothing,  and  for 
the  manufacture  of  boats  for  their  own  use ;  and  t!u'  killing  in  such  cases  sliall  be 
limiled  and  controlled  by  such  regulations  as  may  be  proscribed  by  the  Secretary  of 
the  Treasury. 

Well,  so  far  as  lliis  deals  willi  llie  killing;  of  seals  upon  the  islands, 
aftaiii,  of  course,  it  is  |tL'fl'ectly  eompelent  lo  hind  the  whole  world.  01 
course  yon  caiinol  kill  seals  on  llie  land  nnlcss  you  are  on  Ihe  land  or 
vcM'v  close  to  it  on  the  territorial  waters:  and  therefore  it  is  within  the 
c()ni|)etcncc  of  the  I'nited  States,  hy  the  use  of  the  words  in  that  section 
"  or  in  tlie  waters  adjai-ent  thereto  "',  construed  as  a  Judj^e  or  a  lawyer 
would  conslriie  them,  still  lo  mean  (unless  Ihcrc  was  sonielliiu};  in  the 
context  which  showed  a  dill'erent  nieaninj;  was  intended),  the  marj^inal 
holt  of  three  miles;  the  jirinciple  of  course  heiu};,  Tpi'iw  dominium 
finihir  iilii  fitiihir  armonim  vis. 

Section  1901,  passed  in  th    year  1870,  provides  : 

It  shall  be  unlawful  to  kill  any  leinale  seal,  or  any  seal  less  than  one  year  old. 
at  any  seasoii,ol' llii!  year  exeeiitas  abovi!  provided  :  and  it  shall  also  beunlawhil  to 
kill  any  seals  in  the  wati'rs  adjareiil  to  islands  of  St.  Paul  and  St.  Oeoi'ge,  or  on 
the  beaches,  clill's,  or  rocks  where  Ihey  haul  up  fnini  the  sea  to  remain;  and  every 
person  who  violates  the  provisions  of  thisor  Ihe  preci'ding  section  shall  be  piinishod 
for  each  oll'enco — 

.Viid  so  on. 

I  make  as  lo  that  the  same  comment  which  I  made  witii  regard  to  the 
previous  section. 

Si'clioii  l'.)l)2,  wliii'h  was  also  passed  in  187(1,  is  in  these  terms  : 

I'lir  llii'  period  of -20  years  I'nuu  tin'  lirsl  .Inly,  one  llioiisainl  (Mglit  hiiiidrrd  and 
si'Veiily,  llii'  Miiuiher  of  the  fiir-si'als  which  may  he  killed  lor  tlieii'  skins  upon  the 
island  of  SI.  I'aiil  is  MmiIIimI  to  seveiity-livi'  iliousand  jier  aiinnnr.  and  Ihe  num- 
ber of  fur-seals  which  may  be  killed  for  Ihoir  skins  upon  Hie  island  of  St.  fieorge  is 
limited  to  Iweiily-live  Iliousand  peraniMiiii. 

Itiit  Ihe  Seirelary  »f  Ihe  Treasury  may  limit  the  numher.  There  is 
no  (ihjection  to  that ;  it  is  (jiiile  within  the  compelence  of  the  Legislature. 

Section  I9()3  was  also  passed  in  the  year  187(1;  and  this  becomes  a 
little  important  : 

When  the  lease  heretofori'  made  by  Ihe  Secretary  of  the  Treasury  lo  Ihe  Alaska 
Commercial  Company  of  llie  riglil  lo  i'iiga;:e  in  taking  fur-seals  on  llii^  islands  of 
St.  Paul  and  St.  Oeoige  pursuaiil  lo  Ihe  act  of  Ihe  Isl  ,liily  ISS!(  — 

1  do  not  know  what  thai  .\ct  is.  I  thiidv  we  have  not  frol  it  —  how 
ever  il  is  not  im|)ortaiit. 

General  Foster.  —  It  is  Ihe  .Vet  aulhorisinji  the  lease. 

Sir  Charles  Russell.  —  I  thank  you;  that  I  gather  od ;  but  I  think  il  is 
not  set  out. 
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General  Foster.  —  Not  liere. 

Sir  Charles  Itussell.  —  It  was  llie  lirst  Act  niilliorising  the  lease  : 

When  any  future  siniilur  luasc  expires,  or  is  surreiidored,  forfuiled  or  teruiinatod, 
llie  Secretary  shall  lease  to  pi'oper  and  responsililo  parlies,  for  the  Ijest  advantajie 
(if  the  Ijiited  Slates,  having  duo  regard  to  the  interosis  of  the  (iovernment,  the  native 
inhahitaiils,  their  coinforl, maintenance, and  education, as  well  as  to  the  interests  of 
the  pai'ties  heroloforo  engaged  in  Ir.ade,  and  (he  protection  of  the  tisheries,  the  right 
of  taking  fur  seals  on  the  islands  heroin  named,  and  of  sending  a  vessel  or  vessels  to 
the  islands  for  the  skins  of  such  seals,  for  tho  term  of  twenty  years  at  ai\  annual 
rental  of  not  less  than  llfty  Ihonsand  dollars,  to  he  reserved  in  such  lease  and 
secured  hy  a  deposit  of  the  United  Slates  bonds  to  thai  amount ;  and  every  such 
lease  shall  he  duly  executed  in  duplicate  and  shall  not  he  Iransferahle. 

Mr  Justice  Harlan.  —  Sii'  C.liarlcs,  if  I  miglil  intciTiipl  you  for  a 
momeni,  you  read  that  as  if  it  relorrod  to  an  .\ct  passed  in  1889.  It  is 
Chapter  1889,  and  the  Act  of  the  (irst  July  1870.  No  doubt  you  will  find 
thol  provision  in  tho  act  of  1870. 

Sir  Charles  Russell.  —  I  think  very  likely  you  arc  right,  Sir.  I  misread 
llie  chapter  for  the  year.  .Now  section  19(i4  says  : 

The  secretary  of  the  Treasury  shall  take  from  the  lessees  of  such  islands  in  alt 
cases  a  hond  — 

And  so  on.     I  need  not  trouble  about  that. 

Then  section  1905,  passed  in  the  same  year,  says  : 

.\o  persons  other  than  American  citizens  shall  bo  permitted,  by  lease  or  other- 
wise, to  occupy  th"  islands  of  SI  Paul  or  St  (ieorge.or  eitlier  of  them,  for  the  purpose 
of  taking  llie  skins  of  fur-seals  Ihorefroni,  nor  shall  any  foreign  vessels  he  engaged 
in  taking  snih  skins;  and  the  Secretary  of  the  Treasury  shall  vacate  and  declare  any 
lease  forfeited  if  tho  same  ho  held  or  operated  for  the  use,  henelU  or  advantage, 
directly  or  indirectly,  of  any  person  other  than  .' merican  citizens. 

i  am  afraid  with  regard  to  this  provision  the  idea  of  Irusteesiiip  for 
(lie  benefit  of  mankind  was  not  (luile  present  to  the  mind  of  the  framer 
of  Ihis  particular  provision. 

iNow  section  1900,  wiiich  was  also  passed  in  tlie  year  1870,  says: 

Kvery  lease  ihall  contain  a  covenant  on  the  part  of  the  lessee  that  he  will  not 
keep,  sell,  fuinish,  give  or  dispose  of  any  distilled  spirits  or  siiirilous  li(|uors  -- 

1  need  no!  trouble  you  with  that. 

Now  seclion  I9(j7.  |)assed  also  in  the  year  1870,  provides: 

Kvery  person  who  kills  any  fur-seal  on  either  of  those  islands,  or  in  the  waters 
adjacent  therelo.  without  authority  of  the  lessess  thereof,  and  every  person  who 
molests, (lislnrhs, or  interferes  willi  the  lessees,  or  either  of  them,  or  their  agents  or 
employes  in  Ihe  lawful  [iroseiiilion  of  Ihnir  liiisiness,  under  the  provisions  of  Ihis 
chapter, shall  lor  each  ollensi^  bc!  punish. m1  as  prescribed  in  section  nineteen  hundred 
and  sixty-one;  and  all  vessids,  their  laekli:,  apparel,  appartenaneesand  cargo,  wiiose 
crews  are  found  engaged  in  any  violation  of  tln^  provisions  of  Ihe  sections  nineteen 
Innidred  and  sixty  live  to  ninel(>euhui'dred  an<l  sixty  eight,  inclusive,  shall  he  forfeiled 
t(.  the  Uuitel  Stales. 

Senator  Morgan.  —  What  is  Ihe  penaltv  attaching  (o  liie  provision 
in  tiie  last  sentence  that  you  read  Sir  Charles.' 
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Sir  Charles  Russell: 


Every  person  who  kills  any  fnr  seal  on  eillier  uC  tliosi'  islands  or  in  llie  waters 
adjaceni  tliorclo,  willioiil  authority  of  the  lessees  lliereof  — 

Senator  Morgan.  —  The  Insl  diuise. 
Sir  Charles  Russell. 

Anil  every  person  who  molests,  ilisturhs, or  interferes  with  the  lessees,  or  either 
of  them,  or  their  airents  or  employes  in  the  lawl'iil  iirosecntion  of  their  husiness 
under  the  provisions  'this  eliapler,  shall  for  each  olfenei!  he  punished  as  prescri- 
hed  in  seetiou  nineteen  hundred  and  sixty  one;  and  all  vessels,  their  tackle 
apparel,  and  appurleTianccs,and  cargo,  whose  crews  are  found  engaged  in  any  vio- 
lation of  till,'  provisions  id'  sections  nineteen  hundred  and  sixty-live  to  nineteen 
hundred  a,  d  sixty  eight,  inclusive,  shall  be  forfeited  to  the  United  Stales. 

Senator  Morgan.  —  The  ibi'leitiire  applies  to  all  those  olVeiices? 

Sir  Charles  Russell.  —  ^'cs. 

Senator  Morgan.  —  I  am  inislaken.  I  though!  il  applied  only  to 
Ihe  killiiif^  (jf  female  seals. 

Sir  Charles  Russell.  —  .No!  at  all,  Sir;  this  section  makes  it  an  ollence 
to  kill  any  I'lir  seal  on  either  of  Ihe  Islands  wilhonl  the  assent  of  the  les- 
sees. It  niak(!s  it  an  ofl'enee  to  kill  any  t'lir  seal  "  in  the  wal'Ts  adjacent 
thereto  "  —  whatever  those  words  mean.  II  makes  it  an  olVeiice  also 
I'or  any  person  to  molest,  distni'l)  oi'  interfere  with  Ihc  lessees  in  the 
lawful  prosecution  of  their  business:  and  it  atlaehes  lo  all  Ihose  olVences 
Ihe  ronse(piences  lo  he  found  in  the  seelioiis  referred  to,  which  include 
line  and  iinprisonmeut;  and  it  also  attaches  Ihe  lurthei'  sanction  and 
penalty  that  the  vessels,  apparel,  and  so  on,  shall  he  forfeiled  lo  Ihe 
Cnih^d  Stales. 

I  ne(;d  not  point  out  this  is  a  very  witle  reaching-  section,  perfectly 
within  the  conipeteiue,  a^ain,  of  the  Tniled  Sialics  lo  pass,  so  as  to  bind 
lis  own  nationals,  perfectly  conipetenl  I'or  the  I'liiled  Slates  to  pjiss  so 
as  In  bind  allwilhin  the  extent  of  its  territorial  dominion,  hut  not  beyond. 

Senator  Morgan.  —  Would  it  be  competent  lo  treat  it  as  a  hovering' 
.Vet,  to  prevent  an  oU'ence  afjainsl  Ihe  revi-iiue? 

Sir  Charles  Russell.  —  C.iiiaiidy,  if  an  oU'eiice  is  contemplated  lo  be 
roinmilted  on  (lie  hirritory,  which  is  Ihe  pi-incipie  of  Ihe  revenue  Acts, 
certainly,  vsitliin  tin;  limitatjons  and  (pialilicalions  wliich  I  shall  have  lo 
cvplain  wlieii  I  deal  with  thai  subject.  Applied,  as  you  will  see  this 
municipal  law  has  be(>n  applied,  it  means  lliis,  thai  anyone  who  kills  a 
fur-seal  any  where;  east  of  th(>  line;  which  has  beei;  called, for  brevity,  Ihe 
line  of  demarcation,  is  las  it  has  been  coiislriiedi  liabh  lo  line,  impri- 
sonment, and  to  Ihe  forfeiture  of  IIk?  ship  lo  Ihe  rniled  Stales.  Sec- 
lion  I'.MiS  which  was  also  passetl  in  IH71I,  is  : 

If  ,'iiiy  person  or  ('ompany.  under  any  leasi;  herein  authori/ed,  knowingly  kills 
nr  permits  to  he  killed  any  luimher  of  seals  — 

and  so  on,  there  are  penalties.     Then  section  l'.)(j*,l,also  passed  in  1870  is 
In  additional  lo  the  ainiual  rental  reipiired  lo  he  reserved  in  every  lease  — 


—  821    — 

there  is  the  annual  lax  or  duly  of  I'.vo  dollars  on  each  fur  skin. 
Then  section  IU7t*,  also  passed  in  1870,  provides. 

Tin:  Si'ci'cliiry  of  llio  Tri'iisiirv  may  li'nniiiiito.inv  li'aso  ^'ivi'ii  to  any  pcrsDii,  coiii- 
paiiy  iir  corpinaliDii,  cm  lull  and  satlslacloiy  prool'  ol'  (liu  violation  of  any  ol'  llio  pro- 
visions of  this  cliaplcr,  or  Ihi;  rojiulalions  cslablislicd  hy  him. 

that  is,  the  Secretary  of  the  Treasury.     Then  section  l'.)71. 

The  h'ssops  shall  I'mnisli  to  llio  scvrral  inaslnrs  of  vessels  employed  by  them 
ccrtilied  copies  of  the  lease,  which  shall  be  presented  to  the  (jovcriiment  revenue 

ollieer. 


I  need  not  read  that.     And  then  section  1972, 

(;on);iess  may,  al  any  lime  hereafter,  alter,  amend,  or  repeal,  sections  from  lOtifl 
to  11I7I,  both  inclusive,  of  this  chaipler. 

That  is  to  say,  lo  turn  hack  for  one  moment,  section  1960  is  Iho  one 
wliich  makes  it  unlawful  to  kill  any  lur-seal  on  tin?  islands  or  in  the  waters 
adjactMit  liicrcto  except  in  parlicidar  months  :  Section  I9()l  makes  it  un- 
lawful lo  kill  any  female  seal  —  those  are  the  particular  sections  of  impor- 
liiiicc  :  r.ouf^ress  may  alter  or  rep(;al  those  sections,  a  provision  wliich  I 
do  not  myself  apprcciale.  I  should  suppose  it  was  alsvays  in  llic  compe- 
tence of  Ihe  Lcfjislalure,  hy  a  siihse(juent  provision,  lo  repeal  litem. 

Mr  Justice  Harlan.  —  I  can  tell  you  brielly  the  history  of  those  words 
ill  (lur  Sliiliilcs. 

Sir  Charles  Russell.  — ^  If  would  he  iiiioi'esliiif,s  Sir,  no  doubt. 

Mr  Justice  Harlan.  — Our  Conslilulion  says  Ihal  no  Stale  shall  pass  a 
law  iinpairiiif;  llic  ohiifiation  id'  conlracts,  hut  these  provisions  are  not 
applicable  to  .\cls  of  ('.on};r('ss.  The  words  referred  to  by  Counsel  were 
inserted  to  avoid  any  qucslion  of  the  Lcf^islaliirc  divesting  vested  rights. 
(Iharters  frequenty  reserve  the  right  to  alter  or  amend,  to  prevent  any 
(piestioii  being  raised  llial  subsequent  legislation  deprived  a  parly  of 
vested  rights. 

Sir  Charles  Russell.  —  The  ne\l  section  became  law  on  the  ;ith  .March. 
1872,  and  that  is  section  1973. 

Mr  Gram.  —  When  was  section  1972  made  law? 

Sir  Charles  Russell.  —Thai  became  law  in  1870.  Ity  section  I973the 
Secretary  of  llie  Trcasiirv  is  aulhori/.ed  lo  appoini  (Uie  agent  and  three 
assistant  agents:  and  b\  secliou  1 971,  also  (lasscd  in  1872,  tliey  are  lo 
receive  a  certain  anioiint  of  pay.  I!y  section  197.")  Ilie  agents  are  not  lo 
be  interested  in  any  lease,  and  by  .section  1970  they  are  empowered  lo 
administer  oallis.  All  those  sections  were  passed  in  1872,  but  they  are 
not  very  malerial. 

.Now  llie  iicxi  legislative  Acl  is  Chapter  (H,  on  page  99  of  Ibis  volume. 
II  became  law  on  Ihe  2'tlii  .March  1871,  and  it  provides  that 

An  .\ct  to  amend  the  .\ct  intituled  "  an  ,\el  to  prevent  Ihe  extermination  of  fur- 
bearinfT  animals  in  .\laskii  ",  approved  ,liily  1st  1870,  is  hereby  amended,  so  as  lo 
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aulhorizo  tlio  secretary  of  tlic  Trcasiiiy.  and  he  is  herphy  aiillidii/.cil  In  drsiiriiale 
the  inonlhs  in  wliii'li  I'm'  seals  may  be  taken  for  llii'ir  skins  (in  liielslaniis  (il'SLPanl 
and  St  Georjie  in  Alaska,  and  in  liie  waters,  adjaceiil  lliei'i'tn,  and  ll^!  nnnilier  Id 
be  taken  on   or  aboiil   each  island  I'espi'Clively. 

Now  up  lo  this  (iinc  llip  Tribiiiiiil  will  perceive  llial  two  cx|)rossions 
have  been  used.  So  far  us  rej;anls  waler,  which  is  the  poinl  in  question, 
in  describing  liie  extent  of  the  application  of  the  lt'f;islalioii  in  the  Statute 
of  1868,  Ibe  laws  relating  lo  commerce  and  lo  navigation  — I  do  not 
slop  lo  observe  upon  the  consequences  ol'  liiis  exlension  of  the  laws  of 
commerce  —  arc  cxleiided  among  oilier  tilings  over  all  the  mainland, 
islands  and  waters  of  the  territory  ceded.  Thai  is  one  expression;  but 
in  every  subsequent  enaclmenl  down  to  1 88*1,  which  I  have  not  yet 
touched  upon,  the  words  are  "  and  waters  adjacent  thereto  ".  It  stands 
thus  :  "  the  law  is  to  extend  lo  the  mainland,  islands  and  waters  of  the 
territory  ceded  ";and  the  alternative  expression  is  "  waters  adjacent 
thereto". 

Now,  in  1889,  an  iiii|)()rtant  Act  was  passed  ;  and,  befon;  I  call  atten- 
tion lo  this  legislation,  I  asU  permission  I'oi'  one  moment,  because  it  is 
matter  of  interest  and,  1  think,  imt  without  importance,  lo  show  what  was 
the  slate  of  o|)inioii  in  .America  among  its  uiosi  dislingiiislied  and  intliien- 
lial  cili/.ens  and  legislators  upon  this  subject  of  public  lishing  rights  in 
waters  adjoining  a  particular  lerritory.  1  mention  it  here,  as  1  always 
try  to  do,  in  the  order  of  time.  We  have  got  now  lo  the  eve  of  the  legisla- 
tion of  1889.  There  was  then  existing  anollier  dispute  between  (ireat 
Britain  and  the  L'niled  Stales.  Of  course,  there  is  an 
eastern  as  well  as  a  western  coast  of  .\merica,  and  Ihe 
question  arose  <  to  what  were  Hie  rights  of  Hie  l'niled  Slates  lo  lish  in 
the  waters  adjoining  Canadian  terrildry,  .Newfoiiiullaud.  and  so  foiili;  and 
there  was  a  cerlain  amount  of  fricliou  existing  between  the  two  nations  on 
the  subject,  and  a  distinguished  Knglish  Statesman,  .Mr  Chamberlain, 
was  despatched  in  1888  upon  a  pacilic  mission  to  America.  The  matter 
linally  resolved  itself  into  a  very  small  and  line  point.  The  general  rule 
as  lo  the  three  miles  from  the  shore  as  an  international  principle  was 
hardly  iu  question;  but  llio  point  arose  bow  il  was  lo  he  applied  in  the 
case  of  embayed  wale'rs.  On  the  part  of  Canada,  il  was  claimed  that, 
where  the  bay  ran  lo  a  considerable  exieni  into  the  territory  of  C.anada, 
that  the  Cauiulians  should  have  exclusive  rights  even  if  the  mouth  of  the 
bay  was  more  than  t>  miles  wide,  that  is  to  sny  if  it  was  of  greater  width 
llian  it  couid  be  projected  by  the  rix  ((rnioniw  —  three  miles  on  each  side. 
They  contended  for  a  wider  application.  That  was  resisted  by  the  United 
Stales;  they  claimed  thai  they  had  the  right  to  enlei'  any  bay  which  was 
wider  at  its  mouth  than  six  miles,  and  had  the  right  lo  lish  up  lo  within 
3  miles  of  the  coast  of  that  bay,  follow  iiig  from  point  lo  poinl  the  sinuosi- 
ties of  the  bays;  and,  linally,  the  majority  of  the  Senate  recommended, 
for  the  settlement  of  the  differences,  that  the  limits  should  be  fixed  at 
U)  miles  ;  that  is  to  say,  that  wherever  at  the  mouth  of  the  bay  the  land 
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approaclieil  within  10  miles,  llie  exclusive  right  should  be  considered 
as  belonging;  to  the  I'osvcr  owning  the  territory.  The  matter  came  to  be 
disfiissed  in  ('ommillee.  and  among  the  influential  Members  of  the  Com- 
mitlee  was  one  of  your  distinguished  body;  and  he,  with  three  other  gen- 
tlemen, signed  ;•.  minority  report.  The  signatures  are  those  of  John 
T.  Morgan,  Kli  Salisbury,  Joseph  K.  Mrown,  and  II.  li.  I'aync;  and  their 
argument  was  a  very  sensible  one;  they  did  not  want  this  restricted  limit. 
I  am  leading  from  the  Senate  "  Miscellaneous  Oocunients  ",  1st  session, 
;iOth  Congress,  Volume  2,  page  (l.").  The  gentlemen  who  formed  this 
minority  had  vei'v  wisely  in  their  minds  the  fad  that  I  have  mentioned, 
thai  this  great  I'ower,  the  United  Slates,  has  inleresis  on  both  sides, 
west  and  east;  and  this  is  the  language  they  use  in  their  Keport  : 

.\  vasi  cxlcnl  >'{'  lliccnasl  ni'  lln'  I'iicilic  n'acliinjr  In  lln'  .Viclicdii-cli',  and  liestiiioil 
lo  lii'i'diiic  a  iiini'i'  iiii|iiii'lanl  lisliiiiir  ^I'liiiuil  llian  Ilic  Allaiilii'  rnasls.  iiiiist  he  ad'ect- 
ed  by  III!' |irinci|i|i"s  (if  iiilci'iinliimal  law  wliicli  lln' L'liilril  Stales  shall  assert  as 
ih'liiiinjr  the  luuils  si'awani  IViPiii  Ihc  coast  nl'  (Uir  rxcliisive  rijriil  to  lisli  lor  seals 
and  sea  oilers  and  whales,  and  the  many  varieties  of  Idod  lisiics  liial  swarm  alon;; 
the  coast  id'  liehrinn'  Sea  anil  the  Straits.  We  nii^thl  lind  in  thai  i|narler  a  very  In- 
convenient application  of  Ihc  doctrine  that  hy  the  law  of  nations  the  three  mile 
limit  of  the  exclusive  rijiht  to  lishery  is  to  follow  and  he  measnicd  from  the  sinuo- 
sities of  the  coasis  id'  the  hays,  creidis  and  liarlionrs  that  excei<d  six  nnles  iu 
width  at  till'  entrance,  and  an  equally  inconvenient  a|i|dication  of  our  claim  hir 
full  commercial  privilejres  in  Caniidian  I'orls  for  our  lishernuMi  when  apidied  to 
British  I'.olumhiau  tishernian  in  our  Pacilii-  Pnrls.  nhii  li  are  nearer  to  them  than 
lo  our  tisheries  in  Alaska. 


There  is  a  great  deal  of  weighl,  I  need  not  say,  looking  to  the  soun^c 
from  which  it  comes,  in  that  stalenujul ;  but  I  call  attention  to  it  in  view 
of  the  broad  suggestion  which  is  now  propounded,  thiil  at  the  very  lime 
Ihul  lliese  statesmen  were  considering  this  mailer  in  \HHH,  the  United 
Stales  asserted  that  she  had,  lirsl  of  all,  under  her  lille  from  llussia,  and 
next  MS  inherenl  in  her  right  of  territorial  dominion,  the  riiihl  of  slrelehiny: 
out  its  arm  of  authority  over  the  whole  of  IJeliring  Sea  find  lo  exclude 
others  from  the  pursuit  of  seals  ami  sea-otters  iind  whales,  —  and  I  do 
not  sec  why  it  should  slop  at  fur-seals  or  at  the  many  varieties  of  food 
lishes  thai  swarm  along  the  coast  nf  Hehring  Sea  and  the  slrails,  —  I  sav 
litis  is  very  strong  evidence,  indeed,  thai  that  principle  of  international 
law  to  which  we  have  adverted  was  a  principle  recogiii/ed  by  the  public 
men  of  authority  in  the  United  Slates;  but  Ihal  wlial  this  minority  was 
struggling  against.  —  and  in  the  point  of  vie*,  id'  iiileruational  interests 
1  do  not  compiaii.  \.  .heir  struggling  against  it  —  was  a  limitation  in 
llie  application  of  principle  on  the  east  coast  of  America  which  might  con- 
llicl  with  some  inleresis  the;  would  feel  bound  to  assert  or  feel  justified 
in  asserting  on  the  other  coast. 

Senator  Morgan.  —  That  treaty  was  rejected  hy  Ihe  Senate. 

Sir  Charles  Russell.  —  II  was,  (piile  true,  as  i  am  glad  to  be  remind- 
ed by  Ihe  Senator.  They  look  the  narrow  line.  They  were  for  close  and 
strict  limitation. 
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Now,  before  I  cull  the  allentiou  of  I  ho  Tribuiuil  (o  this  StaUilc  of  1889, 
as  'o  which  I  must  make  some  comment,  I  wish  to  give  its  history.  It 
is  not  long,  and  if  the  Tribunal  will  turn  lo  the  original  Case  of  Great  Bri- 
tain, the  history  llierc  begins  on  page  123.  I  lio|ie  I  need  not  remind 
(he  Tribunal  of  the  point  to  which  all  this  discussion  is  tending.  I  am 
upon  the  question  of  sei/.urcs,  and  1  am  pointing  oul  Ihat  the  soi/ures  were 
based  upon  municipal  legislation  and  upon  municipal  legislation  alone; 
and  I  want  to  demonslrale  only  Ihat  the  theory  which  is  now  put  forward 
was  never  dreamt  of  until  at  a  later  stage  of  tlie  discussion  some  inge- 
nious mind  suggested  it. 

In  iors",»,  \Miai  was  iiiu  muiu  m  iinngs,  to  begin  with?  The  stale  of 
things  was  this;  that  three  years  before,  namely  in  1886,  vessels  of  sub- 
jects of  the  Queen  had  been  seized  for  fur-sealing  in  Hehring  Sea;  I  hat  those 
seizures  had  been  repeated  in  1887;  that  there  had  been  no  seizures  in 
1888;  I  think  that  seizures  were  further  repeated  in  1889.  Now  that  was 
the  stale  of  the  case;  and  you  have  seen  from  tiie  diplomatic  correspon- 
dence up  to  that  time  what  was  the  attitude  and  the  justilicalion  of  the 
I'nited  States.     I  will  road  from  the  (^ase,  p.  123. 

Duiinj.'  Ilio  lil'liolli  srssidii  of  llin  llnnso  of  Ui'pn'si'ntiilivcs,  in  IfiSfl,  the  Cniii- 
mitloo  oil  Maiiiio  and  I'isliBi'ies  \v:is  direclcd  "  lo  (iilly  invcsli^'.'iloand  reporl  npon 
tlip  nalnrn  and  cxlcnl  "('  Ilio  ri;;lils  and  inlciosls  orilic  Uriilcd  Slalcs  in  llie  I'ur-seals 
iind  ollior  lislieiios  in  Ilio  Huliriiif.'  Sea  in  .\Iasi<a,  wlicllior  and  lo  what  exlont  llio 
sanio  had  been  violatod,  and  hy  wliom;  and  what,  if  any,  Icjfislation  is  necessary 
for  tiie  beller  proleclion  and  piescrvalion  of  Ilio  same!  n 

The  ConLniillee  repoited,  iiphcddin^'  the  ehiini  of  the  United  Stales  to  jurisdic- 
lion  ovi'r  all  waleis  and  land  included  in  the  ffeograpliical  limits  stated  in  the 
Troul y  of  Session  by  Unssia  to  (lie  United  Slates.  — 

Senator  Morgan.  —  Thai  was  a  House  Comiuillee,  was  is  not? 

Sir  Charles  Russell.  —  Vos;  it  is  called  a  Committee  of  the  House  of 
the  He|)resenlatives.  I  need  not  slop  to  point  out  Ihat  that  was  an 
assertion  of  territorial  dominion  over  that  area. 

The  (^.oniniitlee  reporled,  npholdin^.''  Ilie  elaini  of  Iho  United  Slates  lo  jnrisdielion 
over  all  waters  and  land  inehided  in  llie  f;('oj;rapliical  limits  slated  in  Iht,'  Treaty  of 
Cession  hy  Unssia  to  the  United  Stales,  and  eonslriiin^;-  dillerent  .Acts  of  Congress 
as  perfecting  the  claim  af  national  territorial  lights  over  the  o|ien  waters  of  Behring 
Sea  everywhere  within  the  above-mentioned  limits. 

The  lleporl  slates  : 

"The  tcirilury  of  .Maska  consists  of  land  and  water.  Kxclnsive  of  its  lakes, 
livers,  harbours,  and  inlets,  there  is  a  large  area  of  marine  territory  which  lies 
outside  of  the  three-mile  limit  from  tin'  shore,  but  is  within  the  boundary-lines  of 
the  tcrrilory  Iransforred  by  Unssia  to  the  United  States.  " 


And  the  Ueport  concludes  thus  : 

"  That  the  chief  object  of  Ih  •  purchase  of  .\laska  was  the  aiquisitionof  the  valu- 
able products  of  Uehring  Sea. 

I  need  not  point  out  that  the  fur-seal  is  not  the  only  valuable  product  of 
the  Uehring  Sea,  and  that  that  is  an  assertion  of  territorial  dominion  and 
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sovereignly,  which,  of  course,  carries  wilh  it,  if  well-founded,  the  exclu- 
sive right  to  lake  the  producis,  wlialcver  they  are,  o(  that  Sea. 

"  Tliat  111  llu)  iliitii  nftlii'  ci'ssidii  of  Aliiskii  to  llio  Unitud  States,  Kiissia's  title  to 
Itcliriiig  Si;a  was  iiorlVct  anil  in(lis|)iil('(l. 

"  That,  l)y  virtiii;  of  the  Treaty  of  Cession,  the  United  Stales  acMiuired  eoni|)lele 
title  to  all  that  portion  of  Itehring  Sea  situated  within  the  limits  jireseribed  by  the 
Ti'caly. 

"The  Couiiiiittee  hert'with  report  a  hill  making  neeessary  amendments  of  the 
existing  law  relating  to  these  subjects,  and  lecommend  its  passage.  " 

It  then  proceeds  to  describe  the  amendmenis,  as  declaring  the  true 
intent  and  meaning  of  section  1956.  That,  the  Tribunal  will  remember, 
isliic  section  which  |)rohibils  the  killing  of  any  otter,  mink,  marten,  sable, 
or  fur-seal  or  other  fur-bearing  animal  wiihin  the  limits  of  Alaska  terri- 
t((ry  or  in  the  waters  thereof : 

'•  Tliat  section  I'.i.'iU  was  inl(Mid('d  to  include  and  apply,  and  is  hereby  deuhircd 
to  include  and  upply.  to  nil  llu-  irnlrvx  n/' /{.■hrlni/  Si'ii  in  .Mnnkd  fiiiliriiiril  iril/iin  lltif 
liiiiiiiildrji-iiiii'x  iiiriiliniieil  niiil  tlcsivilifd  in  tin'  'rmili/  iritli  /liixxin,  dated  the  SOtli 
March,  A.  U.  ISii",  by  wliiih  th(,'  Territory  id' Alaska  was  ceded  to  the  United  States; 
and  it  shall  be  the  duty  of  the  I'resideul  at  a  timely  season  in  each  year  lo  issue 
his  Proclamation,  and  cause  the  same  lo  be  published  for  one  month  in  at  least  one 
iiewspajier  published  at  each  United  Slates'  port  of  entry  on  thi'  Pacillc  coast, 
warning  all  jiersons  against  entering  said  Territory  and  waters  for  the  purpose  o( 
violating  the  pidvisions  cd'  said  section;  and  he  shall  also  cause  one  or  more  vessids 
of  the  Luiled  States  lo  diligently  cruize  said  waters  and  arrest  all  persons,  and 
seize  all  vi'ssels  found  to  lie,  or  to  have  been,  engagi.'d  in  any  violation  of  the  laws 
uf  the  Uidled  States  therein. 

The  itill,  .Mr  President,  did  no!  pass  tiie  House  of  Hepresenlatives,  but 
this  soclion  was  added  h)  the  House  as  an  amendment  to  a  Hill  for  the 
protection  of  the  salmon  fisheries  of  .Vlaska,  which  originated  in  the  Senate. 

The  Senate  however  refused  to  accept  the  amendment  of  the  other' 
House,  and  tlie   Hill  was  accoi'dingiy    referred    to  a  Conference  of  the 
Houses,  and  Use  section,  as  linally  modilied  and  adoptetl  in  the  Act  of  the 
•2in\  Marcli  188'.),  reads  as  follows  : 

This  is  as  it  stands  in  the  book  at  page  U'J,  and  il  will  be  observed  that 
il  did  not  pass  Ihe  legislative  bodies  and  ullimaleh  become  law  in  tiie 
terms  in  which  il  was  recommended  :  tliose  terms  being  that  it  should 
apply"  to  all  llu'  waters  of  hehring  Sea  in  .Alaska  embraced  within  the 
boundary-lines  menlioiicd  and  described  in  the  Treaty  with  Itussia  ". 
The  earlier  slatute  runs  llius  :  "  The  laws...  arcexlcnded  to  and  over  all 
the  main-land,  islands  and  w;  lers  of  the  territory  ceded  to  the  United 
Slates  by  Ihe  Trcalv  with  llussia  ";  and  Ihe  section  as  it  was  acUially 
|)assed  runs  as  follows  : 

That  S.  t!t;i(i...  is  hereby  declared  to  include  and  apply  to  all  Ihc  dominion  of 
the  U'niled  Sialics  in  the  waters  of  liehriug  Sea. 

.Now  1  really  have  to  ask,  what  was  the  reason  of  the  change?  Was 
it  intended  that  the  change  should  mean  anything, or  was  it  intended  that 
it  should  mean  nothing? 

Was  it  intended  to  be  left  in  a  position  in  which,  without  asserting 
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dominion  over  all  llie  wiilors  of  IJchring  Sen,  il  should  yd  be  so  vufjiiely 
framed  thai  llio  executive  aulliorily  would  he  enlilled  to  invoke  an  inler- 
prelation  of  it  as  if  il  inehided  all  llie  waters  of  the  IJehrinf;  Sea  as  part 
of  the  dominion  l)eloiigiiij;  to  Alaska  territory?  In  this  discission  also  one 
of  your  Trihunal  took  part,  and,  as  the  Trihunul  would  be  prepared  to 
expect,  a  sensible  part.  First  of  all,  instead  of  hein;;  a  substantive  Act 
dealin}!;' with  this  (jiiestion,  it  is  smu}{}j;le(l  into  (if  1  may  use  the  lixpres- 
sionl  an  Act  dealiu}^  with  an  entirely  dilferent  matter  — an  Act  for  llie 
proteetion  of  the  Salmon  Fisheries  of  Aliiska  ;  and  when  it  cami;  up, 
Mr  Senator  .Morf;an  (1  now  refer  to  page  24*.)  of  vol.  Ill  of  the  Appendix  to 
the  Case  of  (ireat  Uritaini  says  : 

I  wisli  lo  say  jiisl  lliis  :  Tiial  in  Ilic  ll('i)iul  iimdc  by  llio  ('.(iniiiiiltci'  llic  rifjjils 
ol'  till!  (iipvorniiiciil  iif  till'  Uiiilctl  Slali.'s  were  not  cDiisidcrcd,  iiiid  nut  inlnndcd  In  be 
Cdiisidt'i'i'd.  \Vi!  only  arrive  ill  Ihi'  cnnclusidn  llial  llic  qMi'sliun  incscnlcil  in  Ihi' 
anii'iidnuMit  ol'  Ihi'  llciii>(>  is  id'  such  a  sciimis  and  inipoiliiiil  a  chararlec  lliat  Ihc 
Coniniilli'i'  1)11  l''ui'ci^ii  Ituialimis would  nol  iindLMlakc  at  this  linn;  lo  |ii'uiionncu  that 
kind  orjndgincnl  iiiiun  il  wliiidi  is  due  I''  tliu  ina^iniliidc  ul' such  a  qiiosliun. 

Very  wise  words. 

I  desire  lliat  the  Bill  as  it  passed  Hie  Senate  orij;iually  should  pass, 

That  is  the  Salmon  Fisheries  hill. 

because  it  protoels  the  salmon  and  other  llshcries  in  .\laska,  about  wliich  there 
is  no  dispute  ;  but  this  particular  question  is  one  of  very  (.'real  gravity  and  serious- 
Ini'ss,  and  the  (',■  ■iiniitlco  on  Foroiii  liidalioiis.  or  at  least  a  majority  id' llic  entire 
Coniiniller',  did  not  feel  warranted  in  underlakiii^' to  consider  il  at  this  lime. 

Mr  Justice  Harlan.  —  I  think  those  observations  of  .Mr  Sherman  I'ol- 
lowiufi,  that  are  importunl. 

Sir  Charles  Russell.  —  I  will  read  them  by  all  means. 

Senator  Morgan.  —  i  should  like  to  say  this,  llial  we  were  then  in 
full  course  of  nef;(ttiation.s  with  Great  ih'itain  for  the  settlement  of  these 
disputed  questions,  and  it  was  submitted  by  the  Committee  of  Foreign 
delations  to  the  Senate  that  Ihatdiplonuitic  ellbrt  shouhl  not  be  obstructed 
by  summary  legislation. 

Sir  Charles  Russell.  —  I  think  nobod\  can  doubt  the  perfect  wisdom 
of  thai  view  which  ojierated  upon  your  mind,  hut  it  did  nol  operate  appa- 
rently upon  that  of  the  majority  of  the  legislative  body. 

The  point  is  nol  what  individual  Senators,  however  wise  and  eminent, 
held  in  the  matter, but  what  the  Legislature  has  done;  and  thai  I  am  now 
proceeding  lo  consider.  iWit  in  answer  to  .Mr  .Justice  llailan,  I  will  of 
course,  read,  .Mr  Sherman's  spech. 

Qeneral  Foster.  —  lie  was  chairman  of  the  Committee. 

Sir  Charles  Russell.  —  I  am  mmb  obliged. 

I  intended,  when  the  aMieiidnieiil  was  iirojierly  before  ns,  to  say  to  lh(<  Senate 
that  the  Coniniitlee  on  I'orei^n  lleialions  were  of  the  opinion  that  while  there  was 
no  objeeliou  al  all  to  Ihe  Senate  itill  as  il  passed  jthat  is  the  Salmon  I'isheries 
Bill;  il  beinj;  tor  a  elear  and  plain  purpose,  the  (luestion  proposed  by  Ihe  House 
in  the  rorni  ol'  an  anicndnicnl  was  a  grave  one,  and  had  no  iclation  to  the  subject- 
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iiiallor  iil'tlip  mil,  mill  iiii<;lil  mil  In  Ii(>  cniiiiri'lnii  wHIi  il,  liiiil  ni>  coniii'i'linii  iK^lly 
Willi  11,  ami  iiivolvpil  sitIoiis  iiiiitlei's  ul' iiili'iiialioiial  law,  perhaps,  and  nl  piililic 
polic.v,  anil  Ihi'i'i'lori!  il  oii^rhl  Id  ho  ronsiiii'i'iMl  hy  ilscll'. 

I  was  iliiiTlcil  h,v  Ihi'  CuMimiltur  lo  stair  Ihal  Ihc  snhji'i'l-niallrr,  Ihi'  iiii'iilsnl' 
till'  prnpiisilinn  piDpnsi'il  hy  Ihi'  llniisi',  wimc  mil  hi'lni'iMis,  anil  mil CDiisidi'ii'il  hy 
IIS,  anil  wr  aii'  nnl  al  all  inniniilluil  hii'  ur  a.^'ainsl  Ihn  propnsilion  niaili>  hy  lhi> 
lliinsc.  \Vi'  iiiaKe  Mils  lli'piiil  simply  hfcansi'  il  has  mi  ciiniicrlinn  wilii  Ihi'  Hill 
ilsi'ir,  ami  il  iiii^'hl  In  lir  ilisa^'ii'i'il  In  anil  ahamhini'il,  anil  cnnsidciril  nioii'  rarr- 
I'ldly  hrrrafli'i'.  I,  IIii'I'i'Idii',  ask  lor  a  (".oniniiUi'i;  nl'  (Jml'i'irnco  nn  llio  disa.'ii'i'in}; 
villi's  nf  Ihi'  Iwii  MnUSi'S. 


IJlliiniilely  il  was  iiasscd  in  llu;  litrin  in  which  it  slands  on  page  01). 

"  Thai  sin'liiiii  l!l,"J(»  nl'lho  Iteviscul  Slaliilcs  of  IIk;  I'liilod  Stales  is 
iiori'ity  (li<riai'(Ml  lo  iiiciiKht  anil  apply  lo  all  llii>  iloniinioii  nl'  Iho  UniltMl 
Slalcs  in  Ihe  wulors  of  hehi'in};  Sea,  anil  il  shall  he  Ihc  duty  ol' Hie  Prcsi- 
ili'iil,  al  a  timely  seaso:i  in  (micIi  year,  lo  issue  his  I'roclanialion,  and  raiiso 
Ihi'  sanii'  lo  he  piihlished.  " 

Senator  Morgan.  — The  word  "  doniinion  "  used  in  thai  slalute,  I 
he;;'  leave  lo  sav.  Sir  Charles,  is  Ihi-  word  used  in  the  Treaty.  01'  eoiirse 
ils  sif;iiilii'atioii  as  Ihal  slaliile  has  pri'senled  il  iiiiisl,  in  Iheahsence  ol'aii 
inlerpr'olalioii  h\  Ihe  Lef;islatin'e,  depend  on  the  Judgment  ol' the  con/ts 
as  lo  whal  dominion  included. 

Sir  Charles  Russell. —  I  do  nol  Know  whetiier  Ihe  Tiihnnal  heard 
Ihal.  II  is  mil  williont  some  eonseqnenie  perhaps.  The  learned  Sena- 
tor has  said  Ihal  Ihal  word  "  dominion  "  as  inlroduced  in  that  seelion  is 
so  iiilriiiliii'eil  iiecaiise  il  is  t'oiind  in  Ihe  Treaty  of  1807.  I  heg  leave  lo 
ohserve.wilh  great  dehM-eniMMo  the  learned  Senalor,  that  when  I  ronicio 
deal  with  Ihal  Treaty  of  18(»7  il  will  he  fomid  Ihal  there  is  no  sni'li  word 
ill  il  as  "  dominion  ",  that  il  has  heeii  riianged  in  the  Iranslalion.  and 
Ilia  I  ■' rights  of  so  vereigiil\,"wliich  is  Hie  expression  in  Hie  treaty,  hashecn 
iiiiiirrerllx  inlerprcted  in  HieKnglish  version  inlu  the  word  "  dominion. 

Senator  Morgan.  —  I  never  lieard  that,  as  to  the  word  "  domiiioii  ", 
lliere  was  u  mislranslalioii  of  the  treaty.  I  iindersland  the  Treat/  was 
drawn  ii|i  in  English  and  Krcneli. 

Sir  Charles  Russell.  —  I  HiiuK  not,  sir,  with  great  deference. 

Mr  Justice  Harlan.  —  Ves.     Here  il  is  in  i'rench  on  page  7(1. 

Mr  Poster.  —  II  is  in  JMiglisiiand  in  French.  The  I'liited  Stales 
(iovertimeiit  never  makes  a  Treaty  in  a  foreign  language. 

Senator  Morgan.  —  Tiieword  "  dominion  "  was  used. 

Sir  Charles  Russell.  —  In  my  jiidgmenl  the  point  is  not  a  material  one, 
liul  as  mailer  of  fact  wlien  I  come  to  deal  with  that  Treaty  I  will  point 
ciiil  Hie  conslriielion  that  is  erroneonsly  placed  upon  some  words  in 
llialTrealy,  jndged  al  least  hy  the  ['Veiicii  original.  I  do  not  myself  con- 
sider that  the  word  is  one  of  importance.  It  is  a  mere  matter  of  tran- 
slation. 

My  point  upon  Hiis  Statute  of  l88o,  of  course,  is  Ihat  it  is  a  piece  of 
i\r  pnst  fhrtn  legislation,  which  purports  lo  extend  the  operation  of  the 
earlier  Acts.     II  is  declaratory  of  Ihe  meaning  of  those  earlier  .Acts,  but 

io:i 


—   S*2S   — 

it  siihsliliilt's  NMMils  imii'li  widcM'  in  llifir  s(n|H>  iiiid  iii|mlilc  »(  Ihmii^  iii- 
lorinrli'd  lo  iiiciMi,  iiiid  I  lliiiik  wlial  I  Imvc  read  sIkinns  IIicv  wt'iv  iiilciidiMl 
Id  inciiii,  lli(!  assciliDii  of  diiiniiiiiiii,  ol'  Icrrilorial  sovrici^iiU .  dvit  the 
walcrsdrilflirinn  Sea  williiii  llic  limits  of  llic  TrcaiN  of  session  ol'  IS('.7; 

Ih.Tnl'oro.  the  paiiiciilar  (|iioslioii  lo  whifli  Sciialor.Mof^ian  has  I ii  jiood 

(•iioii};li  lo  draw  iiu  allonlioii  would  not  in  llial  coimcclioii  he  iiialciial. 
So  imicli  for  tlic  slalulcs.  Now  still  piirsinii};  lln-  same  lino  lo  wliicli 
I  am  closi'ly  adluMin^;,  and  dcnioiislraliuftlo  IliisTrihnnal  llial  as  a(;ainsl 
lliilisli  suliji'cts  Ihi'  mnnicipal  law  alone  was  invoked  and  |nil  into  oimjcii- 
lion,  I  have  lo  say  thai  lliore  \sas  no  siif;p"slion  al  any  place,  oi'  a!  any 
lime,  or  by  any  person,  of  llial  wliieli  one  wonid  have;  expecled,  if 
such  a  case  had  Iummi  in  Ihe  minds  of  Ihe  JAecnlive,  and  which  must  have 
heen  pnl  forward  in  Ihe  simplest  form  Ihns  :  We  arc  procecdinf;  against 
your  snhjecis  for  violation  nol  of  our  municipal  law,  hut  merely  in  pur- 
suance of  that  inherent  rif;hl  which  we  have  lo  prolecl  our  properly  and 
onr  iiUeresIs,  wherever  that  proper.;*  or  Ihose  inleresis  may  hi'  inju- 
riously alVecled. 

Now  I  wish  lo  uiak(!  this  mailer  clear  heyonil  all  possihilily  of  douhl  : 
and  one  Iherefoie  niilurally  turns  lo  see  what  were  the  f;Tounds  upon 
which  Ihose  represenlin;;  Ihe  Uniled  Slales  Kxeculive  in\(dved  Ihe  au- 
thority of  their  nuniicipal  courts  and  claimed  s(Mdencc  id'  imprison- 
nienl,  line  and  conliscalion.  I'or  that  piM'pose,  of  course,  one  nalurally 
luiiis  lo  Ihe  pleadings  in  Ihe  case. 

raoC.EI'.DINC.S    IN    TUK    Al.ASKAN    C.Ol  UT. 

ThecaseispresenledtolheC.ourl.andil  musl  he  dealt  wilh  liy  Ihe  Coin'! 
scn{iidiiiu(illc!i<ilii  (■/ /iro/idld.  Aecordinfily  I  lurn  lo  paf;e  C),")  of  Nolunu'  III 
of  Ihe  Appendix  lo  IheiJrilish  Case,     On  Ihal  paf^ewillhe  found  Ihe  lihel : 

In   I'lir.  Umtkip  ,St.\ti:s  Distiiiht  ('.iniir,  inii  tiii;  DisTiiiivr  hi-  Alaska. 


7'/«'  I'liih'il  Slal'-s.  IMietlnitl,  r.  Tin:  Srhnanrv  •'  Thiiinlmi  ".  Iirr  Tnilih',  I'tr.  -  <hi 
L'llicl  uf  /ii/orinnliuii  /or  liriiig  rmjiu/i'd  in  Ihr  Itusinvss  nf  kil/iiii/  I'lir-xrttl  iit 
Xlii.ikfi. 


Ti'diixniiil  i>l'  Iti'i'iiril . 
On  Mil'  -JStli  (hiy  of  Auniisl,  IS.Sli,  was  liii-d  liii'  InllnwiiiK  l.llicl  nl'  inriiiriialioii 

In  riii:  I)isthii;t  Cdi  itr  oi'  rai-:  l].\iTi:i)  Stacks  loii  rai:  Disiiin.T  of  Alaska. 
Alglst  Si'kcial  TmiM,  I.SSti. 


To  Ihe  llonourahle  Lafayette  Oawson,  .luilge  of  said  hislrici  Coint: 

Till-  liliol  1)1  inloiiniilioii  cif  M.  1).  Hnll,  Allmiicy  lui'  llio  Uniliii  Slales  tor  lln' 
Disliicl  111'  Alaska,  wlm  inosoculi's  mi  lii'liairiil  saiil  I'liili'il  Slalrs.  ami  liciii;;  prc- 
sciit  lii'Pe  ill  Coiui  in  his  |iiiipi'r  person,  in  Hie  ii.iiiie  and  cm  lieliall'  of  llie  saiil 
Unileil  Slales,  a^'ainsl  Ihe  scIkkiiiit  "  Thiiinloii   ",  her  laiKle.  a|i|iaiel,  lioals.  eai^rn 


![ 
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and  riiniiliiri',  ami  apiiiiot  all  |i>'i'S(iiis  inli'ivi'iiiiiK  '">'  ll>''ii'  iiiti'i'i'«l  llii'ri'iii,  in  n 
I'liiisi'  <>r  liiilrjiiii'i',  iill('^'i"<  anil  jiil'dini-^  as  rnjluws  : 

Thai  Cliaili'-i  A.  Aliln'V,  an  nriicri  In  llic  IIi'M'iiiii'  Maiinr  SiTVicc  cil'  Ihi'  I  inlril 
Stall's,  ami  on  s|i|.iial  ilnlv  in  llir  wains  n|  ihc  ilisliirl  <,(  Alaska,  lii'irliiriPii',  In 
\\il,  iin  llir'isi  ilay  ul  Aii^iimI,  ISSli,  williiti  llii'  iiniils  nl  Alaska  li'irllmy,  anil  In  lln- 
wali'i's  llirt'i'iil,  anil  williin  llir  rivil  ami  imllciiil  ilisliirl  nl  Alaska,  '.>\vil,  witliin  lln' 
u  aid's  III' thai  |iiii'liiin  nl'  lli'liiin;:  Sra  lii'lnii^in^'  t<>  Ilir  said  disli  iil,  nn  wali'is  imm 
f;aldi'  IriiMl  llii'  sra  liv  M'Ssrls  nl'  III  or  ninii'  Inn-  liilidi'ii,  sri^cd  llii'  sliip  ui'  M'sscI, 

I  iiinninidy  ralird  a  siliiMinrr.  Hi riiurnlni     ",  Iiit  laikli',  a|i|iaii'l.  Imals,  rar^^n, 

and  riiinilill'i),  lii'ln^  lln'  |iiii|a'i'ly  nl  soi.ir  im'isimi  i>r  |ii'Imiiis  In   lln*  said  Allniiii'V 
nnkiinwn,  as  I'mrcili'd  In  llii'  Inilnl  Slali's,  Inr  Ihi'  lidlnwinn  raiisi's  ; 

Thai  llir  said  vi'ssrl  nr  silinnnn'  was  rniind  i'iif{a;,'i'd  in  kllliii(.' I'lir-sral  williin 
Ihi'  Iiniils  id'  Alaska  Trnilnry,  and  in  lli>'  wains  ihrri'id'.  in  \inlalinii  nl'  sit  I  inn  iM.'iii 
nl  Ihi'  Iti'visi-d  Slalnli's  id'  llir  I'nili'd  Slali's. 

And  till'  said  Allnini'N  sailh  llial  all  and  sin^'iilai'  Ihc  jiii'inisi's  ati'  ami  wrii' 
lull',  and  williin  llir  Adniiially  and  inaiilinii'  JiiiiMlii'linii  nl'lhis  Cmiii,  ami  Ihal  h\ 
rrasnii  llii'i'i'id',  and  h\  Inirr  nl'  llir  Slalnli's n|  ihr  I'liilrd  Slali's  in  siirli  cast's  inaili' 
ami  pinviili'd,  III!' alnrr-iiii'iiliiiiii'il  and  di'sriihi'd  srhunniT  nr  vi'sscl,  hcinf:  a  vessel 
III'  iiviT  'ill  Inns  hni'ih'ii.  Iici'  larklc,  appaii'l,  Imals,  rar^'n,  and  rniniliiii',  hi'ianii'  and 
ail'  hiii'i'ili'd  In  llic  use  nl' Ihc  said  I  iiilcd  Slalcs,  and  Ihal  said  srhnniici'  i>  iinw 
williin  Mil'  disli'ii'l  al'nicsaiil. 

NVlii'ii'l'mc  llii'  said  Allmni'v  (iiavs  ihal  Ihc  usual  |ii'nrrss  and  niniiilinii  nl'  ihis 
hniiniiialdc  Cninl  issue  ill  Ihis  hi'liall'.  ami  Ihal  all  |M'l'snns  inleresled  in  Hie  lielnie' 

incnliiilied  and  ilcseiihcn  si'linniici' nr  vessel  iiiav  he  cileil  in  ).'ciieral  and  s| iai  In 

answer  Ihc  |ii'eiiiiscs.  ami  all  iliie  |ii'neci'ilin^'s  liein;;  had,  Ihal   Hie  said  sclinnnci'  nr 


lier  lai'klc, 


ijiai 


Imals,  i'ai'};ii,  and  rnrniliiic  iiiav.  lar  Ihc  eaiise  ah 


lllis 


lid.  and  niheis  a|i|ieariii^'.  he  I'niideniiieil  li.v  Hie  di'linile  seiileme  and  ileerce  nl' 
nlirahle  (Iniirl.  as   rniieiled   In  Ihc  use  nl'  Ihc  siiiil  Ijijlcd  Slalcs,  accnrdili" 


|)li 


In  Ihc  riii'in  id'  (lie  Slalnle  id'  Ihc  said   lliiiled  Stales   in  sinli   eases  made  and 
vidcd. 

M.  I),  li.vi.l., 
t'liilril  Sidlcx  /lish'irl  Alloniri/  for  tin'  llislficl  af  Aliiskn. 

Tliiil  lilii'l  wasiiiiKMidnil  and  a|i|icai's  in  ils  aini'iiilctl  Ibrni  on  page  71, 
al  Ihc  liolldiii  III'  llicpago.  II  is  iiol  aiiiiMiiii'd  in  any  niallcr  iiialcrial  iui' 
Ihis  |iiii'|iiis(!,  ('xrc|)l  so  as  lo  briiij;  Ihc  men  as  |it'i'siins  iiiidci'  Ihc 
ciiffiiizancc  «d'  Ihc  coiirl.  They  wci'c  ai'tcM'wai'ds  siihjcclcd,  as  vim 
know.  Id  line  and  ini|ii'isonnicnl;  whi('  is  alsn  an  ini|iiii'lanl  hearing 
as  III  whclJKM'  il  was  nndcr  ninnii'i|ial  law  nr  not  Ihal  tiicsi!  |ii'o('ccdin;;s 
were  I'dunded. 

'riieii  Ihei'i!  is  a  (h-mnrrer,  at  Ihe  hidloin  nl'iiaj;!'  72  : 

1.  'I'lic  said  I'laiinanl  liy  |irnleslalinii.  iml  ennlcssiiii.'  all  nr  any  id'  Ihe  inallers  in 
said  aniended  iid'ni'liialinii  eniilaineil  In  he  Irne,  dciiinrs  Iheii'ln  and  says  thai  Ihc 
said  nialters  in  iiianner  and  I'nini.  as  Ihc  same  arc  in  the  iiil'ni  nialinn  staled  and 
set  hirlli,  arc  imt  siit'lleicnl  in  law  Inr  the  riiiled  Stales  In  haM'  and  inainlaiii  Ihclr 
said  aelinii  Inr  the  Inii'citnrc  nl'  the  |irn|icrly  arnresaid.: 

•2.  The  said  elaiinanl  by  liridcstatinli  denies  that  Ihis  Cniiit  has  iiirisiliilinii  In 
lieleiniinc  nr  try  Hie  i|iioslinii  hcrcliy  piit  in  issue. 

:t.  And  that  the  said  i  laiinanl  is  iinl  hniind  in  law  In  answer  Ihc  saiiic. 

Thai  deniurrerwas  overruled.     I  do  iiol  lliiiik  I  need  Ironhle  von  willi 


Senator  Morgan.  —  Was  llicro  iin  inlervenlion  of  (Ih-  owner  in  Ihal 


case ; 
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Sir  Charles  Russell.  —  Vcs,  ol'  Hit-  owner  or  llio  person  iiilorcstcil ;  I 
lliink  llie  owiu'i'.  I  wisli  lo  ^o  over  all  lliesc,  so  lliat  1  need  not  liuve  to 
rociir  aj;aiii  lo  llic  pleadings  in  |Ih>  oilier  eases.  I  am  nn'reh  givinji  llic 
"Tliornlon"  as  a  sanijile  ouse  in  lH8(i.     The  ollicrs  were  siniiiai'. 

I  will  now  Inrn  lo  page  1 12  of  llial  lurf^e  volume,  wliieli  I'elates  to  llic 
later  seizures. 

The  President.  —  Your  point  is  llial  tint  prosceulion  was  ulwa\s  had 
under  seelion  lUali.' 

Sir  Charles  Russell.  —  Yes,  sir.  I  find  I  oiijihl  lo  refer  the  Trihunal 
lor  one  moment  lo  the  hegiiiniiifr  of  the  proeeedings  in  the  "Suyward" 
ease,  as  Ihey  were  similar  to  the  later  proseeulions.  II  is  on  puj;e  83, 
al  the  bollom  of  the  page,  vol.  Ill  : 

I.N  THE  DisTiiicr  CdI'Iit  (ir  tiii;  Unitkd  Siatks  fou  tiii:  IMstiiii;t  ok  Alaska. 
Un'ili'il  Sidlfs  r.  (ji'ii.  It.  /•'err;/  (iiiil  .1.  /.(liny.    -  /itfuiiiKiliiiii. 

DiSTHicT  OF  Alaska,  ss. 

(lcoi't.'1'U.  I'lMiy  am!  .\.  Laiiij.'  me  iiccasi'd  liy  M.  0.  Dull,  UiiiliMJ  .Slate.s  Distrii't 
Alloi'uev  I'lii'  Alaska,  liy  lliis  iiiriiniialinii,  nf  llii'  crime  nl'  killing'  I'lii'  seals  williiii  llu' 
wali'is  ol' Alaska  Terrilniy,  ciiiiiiiiilli'd  as  tiillows  : 

The  said  (ieorffe  II.  Ferry  and  A.  Laiiij.'  on  llie  Mlli  day  ol'  Jaly,  A.  U.  1887,  in 
llin  Disli'ict  of  Alaska  and  williiii  llie  jiiiisdiclion  id'  this  Coiirl,  to  wil,  in  ltelii'in;;'s 
Si>a,  williiii  Hie  waters  ol  .Maska  ferrilory,  did  kill  leii  I'lir  seals,  conlrary  to  llii> 
Slaliiles  cd'  III'?  I'niird  Slali's  in  surli  i-asi'  made  and  |irn\idrd.  and  aj,'aiiisl  llii' 
prace  and  ilij;nily  id'llii'  L'nili'd  Slates  ulWini'iira. 

Dated  al  Sitka  Hie  -Jllril  day  ut  July,  I.SS7. 

I  neednol  Iroubleyouwith  llie|ileadinirs,  whieh  werehased  njioii  tliesame 
line;  hui  I  now  proreed  lo  show  the  {^rounds  upon  whieh  llie  judjjmonl  of 
eondemnalioaof  the  court  was  invoked,  and  that  will  he  found  at  page  1 12, 
those  being  the  grounds  filed  in  the  Court,  and  presented  as  llie  ease  of 
the  Iniled  Stales,  upon  whieh  the  demand  for  jiidgmcnl  was  based.  It 
appears  that  we  have  got  these  proeeedings  from  T/ic  l\rt/'-Yor/,  fJeruM  u( 
(klober  IH,  1H87.  You  will  see  at  the  bollom  of  page  112  a  not  unim- 
portant slalemenl.  The  JSciv-Yorl,  Herald  is  an  important  paper 
published,  as  you  know,  in  .New-York,  and  indeed  I  may  say  in  Paris 
also  : 

The  Giiveiiimeiil   her  are  in  receipt  of  advices  I'rom  Sitka,  whieh  eiuitain  the 

hriel'  which  is  iinderstiM  to  have  hef  n  prepared  at  Washinglun  and  recently  tiled 

in  the  Coiirl  at^Silka  hy  ,  A.  K.  Uelaiiey,  as  counsel  lor  the  United  Stales  Oovern- 
liieiil. 


Therefore  it  was  m      r  high  auspiees. 

Mr  Foster.  — That      ,i  despatch  IVoiii  Oltawa,  published  in  the  Herald. 

Sir  Charles  Russei  —  There  is  no  doubt  about  the  fad,  but  if  mv 
friend  intimates  to  me  that  he  has  any  doiibl  about  the  fad  I  will  pursue 
the  evidence  thai  shows  it. 

Mr  Poster.  —  I  am  simply  calling  allentioii  to  the  fact  that  the  des- 
palcb  originates  from  Oltawa,  Canada. 


—  S.TI   — 

Sir  Charles  RuBsell.  —  II  iIims  moI  niiittci'  mtv  iiiinh  wlific  il  nri^i- 
liuk's. 

The  President.  —  Vmi  iiu>iiii.  ii^  a  iimtliT  (ilTiirl,  Unit  Ilii>  pli-iuiing  vn\* 
inepnrod  iit  Wasliinglnn '.' 

Sir  Charles  Russell  —  I'reiisoK.  Mr  I'lvsidcnl  I  would  usU  you  to 
kindiv  ailiiss  iii\  tVii'iKJ  Sir  llirinu-d  WCIjsIim'  Id  read  llii>  nnIidIc  of  lliis,  a-i 
il  is  (iric  ol'  (lie  IVvn  docuiiifuU  I  "^iiall  d('>it'('  Id  read  ///  r.ileiiso. 

Senator  Morgan.  —  Is  Ihal  a  luii'lin  lln'  casi; .' 

Sir  Charles  Russell.  —  >fs:  il  is  ilii-  I'luinal  plradiu^  lili>d  al  Silka  on 
li(diairorilh'  I'tiili'dSlalos. 

Senator  Morgan.     -  II  is  iiol  a  hricrilicit ;  il  is  a  pail  ul'  llic  <-a.sc? 

Sir  Richard  Webster.  —  In  tlio  pleadings  in  lliose  (lourlj*  holli  sides 
file  a  briiri'  in  llie  ('.oiirt  ilsclt';  il  is  iiol  Hie  same  lliiiif;  as  a  hrief  id' 
toiinsel. 

Sir  Richard  Webster  (hereupon  read  lu  llie  CunrI  llie  i'olluwing  ver- 
bal iin  copy  ol'  the  brief : 

'I'ln'  iiirnrinaliiiii  In  \\i\*  casi'  ir.  \\n-ii\  nil  Scrlidii  lii.'ili  cif  Clmpli'i'  .'1  nl'  the 
Ui'viscil  Staliili's  (illlir  l.'iiiti'ii  Slali-.,  wliirli  |iin\i(|i's  llial.     '  .No  |ii'is(iii  sliall  kill 

any  ollt'r.  iiiiuk,  iiiarliii.  >alili'  di  riii-«('al,  or  nllicr  fiii-1 liiij:  animal  witliin  Ilic 

lliiiils  ii(  Alaska  TerriUirv  ui-  in  Ihi'  <•    .I'ls  lljcirur. 

Tilt'  oH'onrc  is  cliai):!'!!  In  haM'  Imti miiiilti'il  l.'lo  mill's  ikuIIi  ijI  IIh'  Island  of 

Oiinalaska,  ami  tlioii'lnri'  in  Ihi'  main  walcis  oT  llial  |iarl  dl'  Iti'liiiiiL''^  Si'a  icdi'il  liy 
llu-.sia  til  llii'  llnili'il  Slad's  liy  llii'  Tii'aly  il'  IStiT.  'I'lii'  ili  rcnilaiiN  ilrninr  to  lln; 
larni'maliun  im  tin'  ^.niiiiiiiI. 

I.  Tlial  (111'  (loarl  lia'-  m>  jiiiisiliilinii  nvi'i  lln'  ili'l'i'inlaiils,  the  alle^rnl  ull'i'iict' 
liaviii^''  liri'ii  I'liMiiiiiltril  lirynml  llii'  Ijiiiil  nl  a  maiinr  iragiii'  I'loiii  the  siimi's  of 
.Maska. 

-.'.  Thai  llii'  .\i'l  iimlri  whirli  llio  ilrl'i'iiilanls  wi'ie  airi'sleil  is  iiiiriiiisliliiliniial 
In  M)  far  as  il  ii'>tiicls  ihi'  I'li'i'  iia\  ij.'aliiin  nl'  Ihi'  Hi'lirliiK's  Sra  I'ur  lishiim  ami 
si'aliii;;  iniipiiM's  hi'yuiid  lln'  liinils  oi  a  marine  li'a,i:ar  lium  slnue.  The  issue  thus 
rai-i'd  hy  tin'  ilriiiuiiri'  incsriils  >i|nai't'ly  Ihi'  i|iieslliiii-^  : 

1^1)  The  jiiiisdictioii  of  the  liiili'd  Statt"*  uvor  Hi'liriiij.' >  Sea. 

li'  Thi'  powi'i'  of  (lontji'ess  lo  legislate  comciiiiiig  lluise  waleis. 

The  aif/iiiiicnl. 

The  late  of  the  sernnil  of  thise  proposilions  dejicnds  lai'}.'ely  upon  Ihal  of  the 
lirst,  lor  If  Ihe  jiirisdirlion  and  dominion  of  llie  I'nited  Slates  as  lo  these  waters  he 
Mot  sii>taiiii'd  till'  restrictive  .\i'ts  ol  Coni-'ri'ss  must  fall,  and  it  our  jurisdiotion  shall 
hi'  sustained  small  (|uestioii  lau  he  made  as  to  the  power  of  (Imign'^-s  to  regulato 
lishirif;  and  >ealin;f  within  our  own  waters.  The  f^ravc  question,  one  important  to 
all  Ihe  nations  of  the  civili/.ed  world,  as  well  as  to  the  United  States  and  (ireat  Hri- 
luin,  is  "the  dominion  of  liehring's  .Sea. 


T/ir  Thro-  Mill'  i:,mii. 

(loniiMiiin}.'  till'  doclriiii'  of  inlernalional  law  cstahlishing  what  is  known  as  the 
inarinr  h'agni,'  hell,  whieh  extends  Iht' jiiiisdielion  of  a  nation  into  adjacent  seas 
lor  Ihi'  disl.uire  of  1  marine  league,  or  ,1  miles  from  its  shores,  and  following  all 
till'  indentations  and  siniiosilies  of  its  coast,  there  is  at  lhi.s  day  no  room  for  dis- 
lussion.  It  musi  he  accepted  as  the  settled  law  of  nations.  It  is  sustained  by  the 
highest  authorities,  law-writers,  and  jurists.     It  has  been  sanctioned  by  tlie  Lni" 


—  8.12  — 

led  Slalos  since  llii'  riiimdalioii  oC  ilic  (iovcrniiiiMil.     II  was  .'ifflrined  hy  Mr  .InnVr- 

son.  Si'('i'i'lar\  ul' Stale,  as  early  as  l"!i:i.aii(l  has  1 ii  I'eaflirnied  hy  his  siicressors 

—  -Mr  l>i(  keiiiif,',  ill  ITIIli;  Mr  Madison,  in  ISO";  Mr  Wehsler.in  ISli:  Mr  Huchanan, 
in  IS'.ii:  Mr  Si-ward,  in  ISii-j,  IH(i,l,  and  Isii'.:  Mr  Fish,  in  IST.'I;  Mr  K\arts,  in  IH7!t 
anil  ISSI  ;  and  Mr  llavaril.  in  ISStl.     ,\Vheal(iii"s  Inlernalional  Law.,  viil.  I,  see.  .Si, 

p|>.  lOII I  10!).^ 

Saiiclinned  lliiis  hy  an  unhinken  line  id  |ireieileiils  euverin^'  llie  (irsi  lenlnry 
of  uiir  naliiiiial  exislenie,  Ihe  l!|iiled  Stales  wiiiild  iml  ah.indiin  this  ihietrine  if 
they  eiiiild  ;  they  ennlil  md  if  they  winilil. 

l.nniUiiihi'il  Srnx. 

Well  };riniiided  as  is  this  doctrine  of  the  law  of  nations,  it  is  no  inore  lirinly 
estahlished  as  a  pari  of  the  internafioiial  code  than  thai  oilier  principle  which  j^ives 
lo  a  nation  supremacy,  jiirisdiclion,  doniinioii  over  its  own  inland  waters,  gull's, 
hays,  and  seas.  If  a  sea  is  entirely  enclosed  hy  Ihe  territories  of  a  nation,  and  lias 
no  other  ciiiiiniiiiiiialiun  with  the  ocean  liian  hy  a  channel,  of  which  lli;d  nation 
may  tiiKc-  po--cssiiiii.  it  appears  tli.it  such  a  sea  is  iiu  less  cajiahlK  of  heiiif;  occnpii'd 
and  hecoiniiii:  property  than  the  land,  and  it  oiiLrht  to  follow  the  fate  of  the  cmin- 
lr\  lli.'il  siirrnMnds  II.  The  .Medilerianean  in  former  times  was  alisidnlely  inilusiMl 
within  the  lirritoiles  nt  the  Konians,  .ind  that  people,  hy  reiidi'iiii}:  Iheinselves 
musters  of  the  strait  which  joins  It  to  (he  ocean  nii.uiit  siihjecl  the  Medilerranean  to 
their  Kinpire.  and  assume  (he  doiiiinlon  over  il.  'I'liev  did  not  hy  such  proceeding: 
injure  the  rlLdils  of  other  iialioiis,  a  parlicnlai'  sea  heiiif:  inanifestly  desi,i.Mioil  hy 
nature  lor  tho  use  ot  the  con  ;es  and  nallons  thai  snrioiind  it.  (Vatlel's  Law  of 
Nations,  pp.  |-J')  and  l.'tl)  . 

("diaiicellor  Kent,  in  IS'Jti  hetoie  thedoctiine  as  to  the  marine  leaf:ue  limit  was 
as  llrnily  estaldished  as  il  iiuw  is,  says  : 

'  II  is  diflicnll  to  draw  aii\  precise  or  delermined  com  Insioii  amid  the  variety  of 
opinions  as  to  tin'  distance  a  State  may  lawfully  extend  lis  exclusive  ilominion 
u\er  the  seas  adjuinilit;  its  territories  and  heymid  those  |)orliniis  of  Ihe  sea  which 
are  emhraceil  hy  harhours,  ^'iilfs,  hays,  and  estuaries,  and  over  which  its  jnrisdic- 
tioii  nnipiostion.ihly  extends.  '  iKenI,  vol.  I,  p.  i.Sl. 

Jitvistl irthiii  fif  Sliitf's. 

It  thus  appears  lliat.  while  in  ISid  Ihe  limit  of  Hie  marine  h(dt  was  unsettled, 
the  jurlsdiclion  of  a  stale  over  its  inland  waters  was  nnipieslioned. 

•  In  the  laws  o|  nations  hays  are  rcfrarded  as  a  part  of  the  territury  ol  the  conn- 
try  when  their  iliiiieiislons  unit  conliuuralions  are  such  as  to  show  that  Ihe  natloM 
uccupyin;.' Ihe  coast  also  occupies  the  hay  as  a  pari  of  its  terrllory.  ;  .Maiiiiin.ii's 
l,aw  of  .Nations,  |  .  I-.M);. 

'An  inland  sea  or  lake  helongs  to  Ihe  stale  in  which  it  i^  ten  ilorially  sitnated. 
.\s  ilhislratioiis,  may  he  nienlloneil  the  inland  lakes  whose  entire  hody  is  within 
the  United  States,  iuid  Ihe  Sea  •  f  ,\zi>f.  "  Whealon's  International  l.aw,  vid.  I. 
-ec.  31). 

'  Hiveis  and  inland  lakes  and  seas,  w  hen  conlaineil  In  a  particular  State,  are  -iih- 
jecl  to  the  SovereL'li  id'  such  Stale,  '       Idem.  vol.  III.  sec.  lidOI. 

■  Llndoiddedlv  It  Is  ii|Min  this  princijdc  of  liiternatliiiial  law  that  our  rluht  to  do- 
inlnloM  H\er  such  v.isl  Inland  waters  .is  the  Ureal  Lakes,  Itoston  llarhor,  l.oiij;  Island 
Sound,  Delaware  and  Chesapeake  Itays,  .Mheniarle  Sound,  and  the  Hay  ol  San 
I'lanilsio  rests.  This  coiinli  \ ,  In  I  7M,),  cousldored  Ihe  w  hole  of  Delaware  lla.v  lo 
he  within  iiiu  teirlloi  lal  jnrlsdii  lion,  and  it  rested  its  claiiii  upon  these  anlhorilies, 
which  admit  that  units,  ,  hannels,  and  arms  ot  the  sea  heloiii:  to  the  people  within 
whose  land  they  are  encompassed.  '  iKeiit'sCom,  vol,  1,  p,  .'ciS,! 

7'/ii'  Onrhiuc  Miriii/s  Asscrlrii. 

It  llins  appears  llial  our  (ioveiiiineiit  a.-serted  this  doctiine  In  It.;  Inlancy,  II 
was  aniionceil  hy  Mr  .leU'ersoii  as  Secretary  of  State,  and  hy  the  .Mtorney  (ieneral 
in  I7!l;).  Ml  I'll  kei lug,  ,    cretary  id  State  in  I7!K>,  lealliniis  it,  in  hi<  letter  to  the 


-   SICI     - 

(lovcnicir  of  Viiftitii;!  in  (lic^  tollowiiitf  liiiif.'iiaj.'n  :  •  Our  jmisdicliim  li.'is  licpri  lixcd 
III  i'xIpikI  H  f.'i!(if.'ia|ilii("il  miles  IVniii  (lur  sIkhcs.  with  llii'  I'Mi'pliun  ol' any  wali'i's 
III'  liavs  wlili'li  ail'  sii  laMil-lnrki'il  a-^  In  he  iini|ili'slii>ii.ilil\  williiii  llii'  JMiisilirliiiii 
dIIIii'  slalc's,  111'  lliriicxIiMil  wlial  IIh'V  mii.v. '  -  WliralmiV  iiili'inaliiiiial  l.iiw,  vol.  I 
^I'r.  :!•->,  li|i.  '1      mo. 

Mr  Iturhaiian.  Scni'laiv  nl' Slate  In  Mr  Jcudaii,  in  isili  reilciale-i  lliis  rule  in  the 
rullowin^' laiifiuap' :  '  Till'  exililsive  jiirisiliiliini  of  a  iialinn  exlenil-*  In  Hie  |iiirls. 
Iiarlinrs,  hays,  iiiniillis  nl'  rivi  is,  ami  ailjaeeni  jiail-  nl'llie  'ea  enelnseil  liy  head 
lands.  '  I'Ideni  p.  KM.i 

Mr  Seward,  in  llie  Senale  in  !.S,'i-J.  siihslanlially  enniniales  the  same  dnitiine  hy 
ilerlaiiiiK  Ihal  it  we  relied  alniie  upon  the  old  rule  Ihal  niily  llmse  hays  wlmsn  en- 
Iranee  I'riiin  headland  In  lieadlanil  iln  not  e\eeed  six  inile~  are  williin  the  lerrilnrial 
jnrisdielinn  ol'  the  adjniiiiii}:  iialinti,  niirdnniinion  In  all  the  larger  and  more  inipm- 
lanl  iiriiis  of  llio  sea  on  hiitli  our  Allanlie  and  I'aeilie  (Coasts  would  have  to  he  sur- 
ren<lcied.  (tiir  ri;.dil  In  jiirisdielinn  over  Ihesc  rests  with  Hie  rule  of  inlernalinnal 
law  which  gives  a  iialiunjiirisiliilionnvor  waters  eiiihraeed  wilhin  its  land  dniiiininn. 

Hcliriiii/'x  Si'ii  liitiiwl  Wiitcr. 

It  Ihiis  appear>  Ihal  I'miii  niir  earliesi  hislniy.  eniileinpni  aneniisly  wllh  mir 
aeee|ilanee  nl  (he  piineiple  nl'  llie  marine  lea;.'ue  hell,  .'iiid  snppnrled  hy  Ihe  same 
lii.i:li  aulhniities  is  Ihe  assertion  nl'  Hie  dmlrine  n!'  niir  riirht  In  dniiiininn  over  mir 
inland  waters  under  the  Treaty  oILSliT.  and  mi  Iliis  rule  nl'  inlernalinnal  l;iw  wi  h,i<e 
niir  elaini  to  jnrisdiilion  and  dninininn  over  Ihe  waters  of  the  Uelirin^  Sea.  While 
il  is.  nil  donhl,  hue  that  a  iialinn  eaiinot  liy  licaiy  ae(|iiin!  dominion  in  eniilraven- 
linli  nl'  Hie  law  nl'  iialinlis,  it  is  iinlie  Hie  less  line  Ihal,  whalever  lillu  nr  dninininn 
oiir  (.'laiilnr,  llnssia,  possessed  under  Ihe  law  nlnalinii^  iil  the  lime  nl'  Ihe  liealy  n| 
lessinii  ill  l,S(17,  passed  and  now  rii;lirillly  helniigs  In  Ihe  I'nileil  |Sl.i|es.  Ilaviii;; 
deleiiniiied  Ihe  law, We  arc  ne\l  led  In  iiii|iiire  as  In  whether  Itelii  iii^'s  Sea  is  an 
inland  walei'nr  a  a  pari  ol'tlie  open  neeaii,  andwiiat  was  lliissia'sjiirisdielinnn\eiil. 

Hehrin|.''s  Se:!  is  an  inland  water.  Befriniiin^' on  the  eastern  eoasi  nl  .Vsia,  this 
liody  III'  water.  I'nrnieiiy  known  as  the  Sea  nt  Kamehalka,  is  hniinded  hy  the  i'eiiiii- 
siila  lit  Kamehalka  and  Kasler  Silieria  In  Ihe  Heliriiii;  s  SIrail.  I'rniii  Ihe  .\nieriea|i 
side  nl'  Iliis  sirail  Hie  walers  nl'  Hie  Itehrin;;'s  Sea  wa'-h  llie  enasl  nl'  Hie  niaiiihind  i..' 
Alaska  as  I'ar  sniilli  as  Ihe  I'eninsula  nt  Alaska,  l-rniii  Ihe  exireiiiily  nt  Hii-  peiiiii- 
snla.  in  a  Ion;;,  sweeping.''  eiirve,  Hie  .Vleiili.in  islands  slrelih  in  a  enliliiions  eliain 
aininsi  In  Ihe  slinres  nl' Kamehalka.  Iliiis  eneasini,'  Hie  mm. 

Hi,  ..Kill's    '/'lllr    1111(1    Ihilll'llliiiH, 

II  will  not  he  denied  thai  al  llie  lime  ihe  United  ^ '  les  aefinin.'d  Ihe  rerriloiy  nl' 
Alaska  hy  Ihe  Treaty  of  ISiw,  Hie  w.ileis  of  Hie  Iteliiing's  Sea  washed  only  Hie 
shores  nl' ltii<sian  lerrilnry.  The  leiiilni\  nii  the  Asialie  side  she  had  possessed 
•  siiiee  Hie  iiieiiinry  nt  man  rnnin  ''i  iml  In  Hie  inntrary. '  Her  tilh'  In  Hie  nllier  pni- 
tliins  nf  Ihnse  slinres  and  her  dominion  over  the  waters  ol' Ihe  liehiiiig's  Sea  are 
hased  '  on  disenverv  ami  sellli  .iienl. 


/'(iv.ve.v.\/n//    mill    ^'il/iiriiiilri/. 

The  rigid  n|  a  nalinii  In  aenuire  new  lerrilnry  hy  ilisi'n\er\  and  pnssession  has 
heen  sn  universally  eengnizi'd  hy  Hie  law  nl'  iialions  that  a  eilalion  id  anllinrilie< 
is  seareely  necessary.  Ipmi  Iliis  siihjecl  llio  most  eniiiienl  a»  well  as  Ihe  ninsi 
eniiservalive  ol' anllioi'il  ies  s.'iys :  '  .Ml  m.uikinil  liavi'  ani'i|nal  rigid  In  Hiiiigs  Ihal  have 
mil  yel  I'allen  into  Hie  possession  of  any  one,  and  llm-e  Ihiiigs  lielong  In  Ihe  per- 
son who  lir>l  I, ikes  piKsessinn  nrilieiii.  When.  Hierel'nie.  a  iialimi  llmU  a  eoiiiilry 
niiinliahileil  ,'inil  wilhnnl  an  owner,  il  may  l,iw  I'lillv  lake  pn^M'^^imi  nl'  il.  and  aller  il 

has  snllieienlly  made  knnwii   i|s  will   in  Iliis  ie>peel  il  eai I  he  deprived  nl  il  hy 

anolhor  iialion. 

•Thus  navigators  gniiig  mi  voyages  nt  disioveiv .  tin  iii-hed  with  a  e.imiiii<sinii 
I'inin  llieir  Smeroign,  iin'eling  islands  nr  oilier  lands  in  a  desiil  stale,  have  taken 
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posspssion  of  ilicni  in  llie  iianm  of  (lioir  nalioti,  and  Ihis  lillc  has  boon  \isiially  ros- 
|)(>cl<;<l,  providorl  it  was  snoii  followed  by  a  loal  iiosscssioii  '.  '\Vlipn  a  nation  lakes 
possrssidn  iif  a  coiinli y  lo  which  no  jjiior  owner  can  lay  chiiin,  il  is  considered  as 
acfpiirin;.' the  empire  or  sovereif:nty  of  it  at  the  same  time  with  liie  domain  '.  'Tlie 
wlioh;  space  over  wiiich  a  nation  extends  its  government  becomes  the  seal  ol  its 
jurisdiction  and  is  calbMl  its  territory'.     (Vattel,  p.  II8  . 

Sucii  iieinj.'  tlie  law,  wo  art;  led  to  inquire  as  to  on  what  disroveries.  possessions, 
and  uccu|iation  Itnssia's  ri^dit  to  dominion  in  North  America  is  based. 

//i.iloricnt  Skflr/i  —  17-2;i-lSti7. 

In  l'-J.'>,  under  Hie  commission  of  that  wonilrous  combination  of  iron  and 
rii'Myx,  Peter  llie  (ireat,  an  expedition  was  oij;ani/ed.  rrossed  the  continent  from 
SI.  Petersliurf:  lo  Kamcliallva,  where  a  vessel  was  constructed,  and  in  .Inly  I72S 
sailed  for  explorations  to  the  north  and  east.  That  vessel  was  the  "(labriel".  Her 
liiasler  was  Vitus  ISehrin^',  a  name  destined  lo  historical  immortality,  On  the 
expedition  Hehrinj.' crossed  the  waters  of  the  Sea  of  Kamchatka,  discovered  and 
named  Hie  Island  SI.  Lawrence  midway  between  which  and  the  .\sialic  mainland 
our  boundary-line  is  laid  down  by  the  Treaty,  and  after  passing'  lhrou;.'li  the  straits 
which  bear  bis  name  icliiilied  to  SI.  I'etersbur;:'. 

In  W.V.I  a  second  i!X[iedition  was  organized  under'  Hie  ans|iices  of  the  (iovern- 
menl  and  (he  commission  of  Ijiu'cn  .\nne,  ami  with  Kebring.  raiscil  to  Ihi>  rank  of 
.\dmiral,  at  its  head,  repealed  the  lonj;  and  dreary  journey  across  Siberia,  and  in 
June  I'll  sailed  foi'  new  discoveries.  In  ,luly  of  tiiat  year  Hebriii;.'  sif.'hted  the 
American  continent,  some  authorities  claim  al  the  .'iSIb  dejireo  of  north  latitude, 
olheis  at  the  .'lOlli  dej;reo.  The  latter  is  probably  correct,  as  il  rests  on  the  autlio- 
rily  of  Slell.ir.  who  accom[panied  llie  expi'ililion,  and  lleliriuLr  undoubtedly  saileil 
as  far  soulli  aloii^' the  .American  coast  as  the  l.'ith  parallel,  in  accordaiic'c  with  his 
iiislruelions.  But  what  is  more  perlineni  to  Ihis  inquiry,  be  discoveri'd  several  ol 
the  Aleutian  l>lanils  and  the  KomanderolT  f-'roup  or  couplet.  On  the  larj,'er  of 
this  couplet,  which  bears  his  name,  the  hardy  navij;alor,  alter  shipwreck,  died  on 
the  I'.tlh  of  DeciMiibcr,  1711. 


/tiissiiin   /)i» 


siiivri/. 


lint  Hie  spirit  of  Itussian  discovery  survived  lilm.  and  liom  the  >lai'tin^'  [loiiil 
111'  beiMii  ti'.iilers.  Iiuiilers,  and  adviMitiiiers  made  Ibeir  way  Irom  island  to  island 
until   Hie   whole  Aleutian  Chain,  and  willi  il  Hie  mainland.  \vas  discovered.     In 

I7i:i.  I7(:i.  I7i7.iiiiil  l"ilta  (lossock  sei'i^eaiil  named  Hossol    made  loui nseeu- 

live  vo>a).'es  Iroiii  the  mainland  of  Kamcbalka  to  the  Delirin^  and  I'.oppiM'  Islands  in 
vessels  of  bis  own  cmistruclion.  In  I7i;i  a  sailor  named  Nevidi'liiuot,  who  had 
served  under  Heliriii;.Mrossed  lln;  channel  which  eonnecls  the  Noilli  Pacilic  Ocean 
with  the  Itebrin;;  Sea  and  discovered  the  islands  of  .Mtu,  and  Ajraloo,  the  former  of 
wliieb  now  marksllie  western  limit  of  our  landdominion.  In  I7'.iasniall  llussian 
iiieriliiiit  ve-sel  reai'lied  Hie  isliiud  of  MUa  and  some  of  the  sm  iller  islands  siir- 
roiindiri^'  It. 

Ten  >eais  I, iter  (ilollotl.  In  a  ship  beloneinj.'  to  an  Okotsk  mercbaiil,  advanced 
as  far  a-^  the  island  of  Oiiiiak,  and  subsecpienlly  discovered  Ounalaska  and  the 
whole  of  that  irroup  of  Ibi^  Aleiilian  (.'.bain  know  as  Hie  I'ox  Islands.  He  niadi' a 
map  of  his  expluralions.  wliicli  inchides  ei^dit  islands  east  of  (Jiinalaska.  In  I7ii0 
a  Hiis'^ian  meicliant,  Adri'ian.  Tolslyk,  landed  on  the  island  of  Adak,  explored  it 
and  some  of  the  siiriouiidin^.'  islands,  and  made  a  report  of  liL<  discoveries  to  the 
llussian  (irown.  Tlii~(:roup  was  iiameil  alter  liiiii.  the  Adreiaii  Islands.  The  next 
year  a  sliii)  belonging  to  a  Russian  mercbaiil  tiamed  iJeclievin  ma(li>  Hie  coast  of 
the  Alaska  Peninsula,  and  in  the  autumn  of  I7(i-.'  GlolloH',  who  discovered  Oun,i- 
laska  and  Hie  i'Vix  group,  reached  the  island  of  Kodiak.  In  I7(is  two  captains  of 
the  Imperial  Navy,  Krenilzen  and  Levesliolf,  sailed  from  Kamcbatka  in  two  (iovern- 
nient  vessels  and  Hie  biriiier  [lassed  Hie  succeeding  winter  al  Kodiak,  and  the  latter 
at  Uuiiulaska. 


—  h;)")  — 

Twenty  flvn  veins  succcedinfr  the  death  of  BcliritiK  the  spirit  of  discovery  Imd 
planted  tiie  Russian  ensign  aloi.g  the  onlire  Aleiillan  Chain  from  Behring's  Island 
to  the  mainland  of  the  North  American  Continent. 

Afler  the  Seals. 

Possession  and  occupation  followed  the  foot-steps  of  discovery,  and  settlements 
and  tradiuf;'  posts  were  eslal)lished  at  the  more  favorahle  points  along  the  line. 
Exiiedilioii  stimulated  hy  liie  large  remunerations  (if  the  fur  trafllc,  were  constantly 
lilted  out  at  the  ports  along  the  shores  of  the  Sea  of  Oi<otsk  and  the  mouth  of  the 
Amoor  river  for  voyages  of  trade  and  exploration  in  the  new  country  .Leiiit.  Elli- 
ott, in  his  report  on  the  seal  islands,  piihlished  with  (he  lOlh  Census  of  the  United 
States,  estimates  that  no  lewer  than  'J,')  companies  with  {\\\\\i'.  a  tieet  of  small  ves- 
sels were  thus  emiiloyed  as  early  as  I7"i.  Under  the  auspires  of  one  of  these  com- 
panies, Sheh'kolf.  a  mercli.int  of  llylsU,  founded  the  lirst  permanent  settlement  on 
the  island  of  Kodiak  in  ITS4.  I'rom  this  |)oint  exploring  expeditions  were  sent  out, 
one  of  which  crossed  the  Strait  hetween  Kodiak  and  the  mainland  which  hears 
Shelekolf's  name,  and  explored  the  coast  of  the  mainland  as  far  as  Cook's  Inlet,  upon 
the  shores  of  which  in  l7,S(i  a  setllemeni  was  estahlished. 

Anothei'  pushed  along  the  coast  to  Prince  William  Sound  and  Gape  St.  I-^lias,  the 
latter  of  which  was  located  hy  Hehring  in  17H.  In  ITSS  another  of  Shelekolf's  ships 
visited  Prince  William's  Sound,  discovered  Yakutat  liay,  and  made  a  thorough 
exploiatiou  of  ('.(iok's  Inlet.  In  the  meantime,  in  I78(),  (iehrman  I'rihilof,  a  Mus- 
covite ship's  mate,  sailed  from  (luualaska  in  a  small  sloop  called  the  "St.  (ieorge" 
discovered  the  islands  which  bear  his  name,  located  in  the  heart  of  the  Behring 
Sea,  and  now  far  famed  as  the  only  seal  rookeries  in  the  known  world. 

liiirtDtiill'.s  Missidii. 

In  1790  the  Shelekoff  company  placed  at  the  head  of  all  enterprises  in  the  new 
Country  that  restless  spirit  whose  energy  clinched  Uussia's  dominion  to  her  posses- 
sions in  North  America,  .Mi'xander  Haranolf.  Arriving  at  Kodiak,  he  changed  the 
headcpiartiM's  of  the  company  to  the  harbor  of  St.  Paul,  where  the  village  of  that  , 
name  now  stands,  ami  the  next  year  one  of  his  skippers  passed  round  the  extremity 
of  the  Alaska  Peninsula  and  along  the  Northwestern  coast  to  Bristol  Bay,  discover- 
ing Kvichak  river  and  the  Lake  Ulamna,  and  crossed  the  |)ortage  to  the  mouth  of 
("iook's  lidet,  thus  tinding  the  safest  anil  iiiiickest  means  of  cuunnunication  hetween 
Shelekolf's  Straits  and  the  Bi'hring  Sea. 

In  I7!tl  Haranolf  establislji'd  a  shi|i  yard  at  Resurrection  Bay  on  Prince  William 
Sound,  .\bout  this  time  the  lirst  missinnaries  of  the  Creek  church  arrived,  and 
Missions  were  established  at  Kodiak,  Ounalaska  and  Spruce  Island.  The  next  year 
Itaranolf  extended  his  operations  and  trading  posts  to  Yakutat  Bay.  Following  this 
was  the  conscdidation  of  all  Russian  intcM'csts  in  North  America,  giving  rise  to  the 
Ifussian-Aiuerlcan  Company,  whicli  was  ciiartered  tiu3  year  that  Haranofl' fouTided 
Sitka,  I7lt!t.     The  possessions  and  snpremaiy  Russia  gaiui'd  under  this  (;or|ioration 

have  heenjso  universally  ackmiwledgeil  and  widely  nuilerslnod  as  to  scarcely  i d 

conuuent.  Under  this  CompaTiy,  chartered  by  the  t;rown,  patronized  hy  nobility, 
sustaineil  by^the  sinews  of  consolidated  capital,  anil  led  by  the  tireless  energy  of 
Baranoff,  miw  explorations  and  settlemeids  inevitably  followed. 

As  early  as  ISdtl,  aside  from  trading  pusts  and  Settlements  along  the  Aleutian 
Islands,  we  llud  the  Russian-.Xnu'rieau  (Inmpany  bad  estahlished  t'ourleen  forlilled 
stations  from  Kodl.k  to  the  Alexander  \rcbi|ielig(i,  now  known  as  Southeasteni 
Alaska  —  oui'  at  Three  Saints  Harbour,  niie  at  St.  Paul  Island,  one  on  the  ishuul  cif 
Kodiak,  one  idf  .M'ognak  Islaiul,  one  at  the  i-nlrance  of  Cook's  Inlet,  three  du  the 
coast  id' the  inlet,  two  onM'rince  William  Souiul,  one  at  Cape  St.  Klias,  two  on 
Kautat  Bay,  and  oiu'  at  New  Archangel,  on  the  Bay  of  Sitka. 
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A  Ion;/  llie  Cnast. 

After  Ihp  dealli  of  Biuaiidll'.  in  ISIH,  liis  suficcssur  in  cliaifin  (ifllic  allaii's  olllic 
roiiipaiiy.  IJculi'iiaiil  Yaiiovsky,  iiiadt;  cxli'iisivc  I'xplipraliniis  nl'  the  coasl  arid 
iiiaiiiland  alxivi;  Ilic  Alaska  Pciiiiisiila.  One  cxpodilioii  cxplcned  and  inado  a  prr- 
liininary  siii'vpy  of  (ho  coast  from  Urislol  Bay  as  far  as  tin'  nioiilli  of  llic  Kiiskoviin 
Itivi'r,  discovi'iing-  and  locatiiijj  llial  stream  and  also  the  Island  of  Nnnivak,  on 
parallel  (idlli  de^'ne,  in  lielirin^r's  Sea.  Another  |iassed  beyond  the  mouth  of  the 
Yukon  to  Norton's  Sound,  and  another  entered  the  Xushe'jak  Hiver  just  above 
Bristol  Bay,  i)nshe(l  into  the  interior,  and  crossed  the  mountains  and  luiulras  into 
(ho  valley  of  the  Kuskovim.  (•"ollowinj;  these,  in  LS-ii  and  IS'.'(!,  were  the  explo- 
rations and  surveys  of  Ellndin  and  Luedko,  further  north  on  the  coast  of  thi' 
mainland. 

In  I8il  that  eminent  divine  of  the  (Jreek  Churcli,  Bishop  Veniaminoff,  visited 
the  eoasi  betwiHMi  Brisl(d  Bay  and  the  Kuskovim,  eslablishinic  missions,  cliapids, 
and  churches.  I'revious  to  Ibis  lime,  in  !Si;i,  LieulcnanI  Kolzehne,  under  the 
patrona^'e  of  CiOUnl  Bumianl/.o,  bad  discovered  and  surveyed  Kolzebu(^  Sound  and 
the  Arclie  coast  of  America  as  far  as  Cape  l.isburne.  Lieutenant  febenkof.  of  the 
navy,  in  ISHS,  established  missions  and  redoubts  al  SI.  Michaels,  on  the  Norton 
Sound,  and  in  l.s;ts,  an  expedition  lilted  oul  by  him  located  I'oinl  Barrow.  Mean- 
while, expeditions  hail  peiielraled  into  Ibi'  interior.  Glazunof  ascended  the  Yiikoir 
as  far  as  Nulato,  and  made  Ibc  lirsl  porlaire  belween  that  river  and  Ihe  Kuskovim 
in  is;it),  while  Malakof  reached  the  same  point  from  the  redoubt  established  by 
Veniaminnir  (in  the  Nnsbegiik,  by  way  of  llial  river  and  Ihe  Kuskovim. 

They  were  followed  by  l.ie\;lenanl  Za^'oskin,  of  the  Imperial  Navy,  who  in 
l84'2-.'i  wilh  livi-  assistants  made  extensive  explorations  of  basins  of  Ihe  Yukon  and 
Kuskovim,  a  voluminous  journal  of  which  is  now  in  print. 

Unlirolii'u  /'osxrssiiiii . 


'Phis  brings  us  to  Ihi'  close  of  llie  lirsl  century  of  Bussian  discoveries  and  occu- 
pation in  .North  America.  II  is  needless  to  follow  further,  as  the  twenty-live  years 
intervening  lielween  I.St'J  and  Ihe  date  of  llie  I'realy  ol  ihe  fnili'd  Stales  are  but  a 
continuation  and  repetition  of  Bussian  occupation  and  supremacy  of  this  teirilory. 
Thill  possession  was  never  changed  lU'  broken  until  it  p.issed  to  the  I'niled  Slates 
under  Ihe  Treaty  of  18(17.  Thi!  anhives  of  Uussia  will  further  show  that  Ihe 
Imperial  Go  ernmeid  itself  not  only  fosleriMl  these  discoveries,  but  from  the  oarliesl 
period  has  a-serted  and  exercised  dominion  over  Ihe  .North  American  possessions. 

The  discdveries  of  Bebring  in  l7-28-l7il  were  under  Boyal  (Commission.  In 
I7(i(>  Tidslyk,  after  Ids  discovejy  <i|'  Ihe  .\dreian  group  of  Ihe  Aleutian  chain,  was 
granted  siieeial  privileges  in  Ihe  new  possessiims  by  an  IJlicI  of  (liilbcrine  II.  'I'be 
expedition  of  Kreul/en.  of  Ihe  Imperial  .Navy,  lo  (lunimak  Island  in  l7.'iK  was 
under  commission  <d'  Ihe  same  Sovereign.  Upon  (be  Bepor(  of  (be  Gommillee  ol' 
Commerce  and  lie  recommaie.alion  of  (he  (invernnr-lieneral  of  Siberia  in  t7ti8, 
Sbidikol  was  granleil  a  credit  from  the  IMiblic  rreasiuy  ol' •Jill) 0(1(1  roubles  (o  carry 
birward  bis  eiiliu  prises  in  .N'orlb  .Vmerica.  By  a  Ukase  oC  Cadierini'  II  in  li!»3 
Missions  of  (he  Creek  Cliurcb  wi're  es|;i|||jslied  in  Ihe  new  dominion,  and  a  tColony 
wa-i  also  lonudi'd  in  Kodiak  under  Itoyal  I'Mlct. 


Bus 


'/'III'    Kiissiiiii     \uiriii'iin    ('thtifmiiii 

The  Cbard'r  of  (be  Itussian  Ameiiean  Company  issued  in  I7!e,l  declares  Bns- 
sia's  ilouiinion  in  llii'  billowing  language  :  B\  Ihe  rigbl  o((liseo\ery  in  past  times 
by  Bussian  navigators  of  Ihe  North weslern  part  of  Amerii'a,  beginning  from  (lie  .'i.'ilb 
degri'C  of  North  ladlude  and  (be  chain  <d'  islands  exiending  (rom  Kainelia(ka  (o 
.\iiieriea  and  Southward  lo  Japan,  graciously  permit  Ihe  Company  to  have  the  use  of 
all  hunting  grounds  and  eslablisbmenis  now  existing  on  Ihe  Nortbweslenn  coasts  of 


—  Kil  — 

Aiiii'i'iiM,  I'l'Diii  llii<  iihiiM'-iiiiMiliiiiinl  .'),')lli  (|i<<rr('i>  lo  BimIii;;  Slniil.  ami  nii  llip  sii:uo 
III!  Ilic  Ali'iiliaii  Kiii'ilo  Nhiiids  siliialcil  uri  llii-  Ncirlhi'asloin  Ocean.  ' 

III  cDiicliisidii,  III!"  C.liarli'r  I'lijciiiis  :  '  All  iiillilary  and  I'lvil  anilioiitlcs  in  llio 
al)()vi>  nioiilioiHMl  loralilics  mil  niily  no!  lo  |irf'V<'nl  tin'  coiiipany  from  ('nidyiiif:  lo 
Mil'  lullrsi  cxlciil  III!'  |iri\il('.iirs  {.'lanli'd  hiil  in  case  of  nerd  In  prolccl  lliciii  wilh 
all  llicir  power  rroiii  loss  (ir  injury,  and  render  llieni,  upon  appliealion  of  llic 
cciniiiany,  all  aiil,  assislame  ;iiid  |irole<li(iii.  ' 

Tills  asserlation  of  dnniiiiion  hy  Russia  was  reileraled  in  IS'20,  when,  by  an 
Imperial  Ukase,  Alexander  I  ^raided  llii'  see<ind  eliarler  In  llie  Uussian  Ameriian 
Company,  reiiewiiifr  its  piivilej,'es  Inr  Iweiily  years,  and  was  af.'ain  asserled  in 
!84{  liy  llie  f:ianlinff  of  the  lliird  charter,  wliieli  not  onlyinereased  the  privile^'es  of 
llie  eonipany,  hill  also  provided  a  system  of  eolonial  },'overnnient  lor  the  Uussian 
Amerirrn  ridonies  fur  the  twenty  siieeeediiii:  years. 

Iti(s\inii   Ordiiiiiiiif  nf  1,S-J1. 

All  those  iissortioii-.  id'  jiirisdii'tiiiii  and  dominion  passed  unehalleii^'ud,  hut  in 
IS'ii  the  ImperialCiovernment  had  issued  an  ordiiiane(>rej.'uhitiii,i,' traffic  in  its  Asiatic 
and  American  pnssessions.  and  ii'served  ex<diisively  to  subjects  of  Ihc  Itiissiaii 
empire  '  tlie  tiaiisaclion  of  iiiinmerce.  Hie  piiisiiil  of  whaliiij;  and  tishin^',  or  any 
other  industry,  on  llie  islands,  in  the  liarhors  and  inlets,  and  in  ^'eiicral  alon^  the 
Niirtliweslern  coast  of  America,  from  liehrin}:  Strait  lo  the  51st  Parallel  of  North 
Latitude,  and  in  the  Alenlian  Islands,  and  along  the  cnasl  of  Siberia  and  on  Hie 
kiirile  Islands  I'luiii  Heliriiif;  Strait  lo  the  Soiillieaslern  |nomonliiry  of  the  Island 
of  Ir —  iiiiviz,  as  far  sniitli  as  laliliide  1,'i  degrees  and  .'iO  dcgieesNorth'. 

This  Ordiiiaiice  called  I'lirlh  the  protests  nl' Ihe  IJniteii  Slates  and  (ireal  Ih'ilain, 
and  prutracled discussions  fnllowed.  A  critical  examinalion  of  Ihc  dipliim.itic  cnr- 
respiiiidence  helween  the  I'nili'd  Stales  and  (ileal  Urilain  on  one  sidi;  and  Uussia 
upon  the  (ilher  will  ilisi  lose  that  the  ]ioinls  in  dispute  in  llie  cDiilroversy  were  the 
assertion  of  llussia  lo  exclusive  jiii  isdictiiui  nver  the  Pacilic  Ocean,  the  asserlion  of 
dominion  over  the  coast  nf  Nmlli  AmtM'ica  from  Ihe  Ji.'ilh  parallel  south  lo  the  ;ilsl. 
(See  note  id' Mr  Adams.  American  MinistiM'  In  llussia,  to  the  Uussian  .Minister  March 
IS-J->:. 

l''iilliiwing  lliese  disciissiiiiis  came  the  frealy  of  ts-Ji,  helween  Hussia  and  the 
riiiled  Slates,  and  Ihe  aiialogiiiis  Treaty  of  IS^J.'i  helween  llussia  and  (iiual  Britain. 
I!y  these  Treaties  llussia  receded  from  her  assertion  of  exclusive  jurisdiction  nver 
Ihe  I'acitic  Ocean,  and  ahaiidoned  her  claim  to  possessinlis  on  the  cnasi  nf  Nnrlli 
.\merica.  snuth  of  o'l"  ill'. 

Till'    7'rriiii/. 

The  folli)wiii|.'  arc  Ihe  Arlii  Ics  nf  llie  Trealy  lietweeii  Hie  I'liited  Slates  anil 
llussia  germane  In  the  i|iieslions  iiivnivcd  in  the  case  : 


t 


.\iiTii:i.i;  I. 

'  II  is  agreed  Hial  in  an.\  pari  of  the  (Ireal  Ocean,  comiinaly  called  the  I'aiilic 
Ocean  or  Sniilli  Sea,  the  respective  citizens  nr  snhjects  nf  the  High  Coiitractiiig 
I'nwers  shall  he  neither  distiiiheil  iiiir  reslrainud,  either  in  navigation  or  in  lisliing, 
nf  in  Hie  |)nwcr  nf  resorting  In  the  coasis  upon  [mints  which  may  not  already  have 
Ih'cii  occupied  I'nr  the  pnrpnse  nf  Iradiii;;  with  the  natives  saving  always  the  res- 
tiiclinns  and  cniiditimis  deterinined  liy  the  fnllnwiiig  Articles. 


AllTICLE  II. 


With  a  view  nf  preventing  Ihe  righls  of  navigalionand  of  fishing  exercised  upon 
the  (ireal  Ocean  li\  the  citizens  and  subjects  of  Ihe  High  Contracting  I'nwers  frnin 
hcconiing  Ihe  pretext  nf  an  illicit  trade,  it  is  agreed  that  Ihe  citizens  of  the  United 
Stales  shall  i.nl  resort  to  any  pniiit  where  Ihere  is  ii  Kiissian  eslahlisliiiient  w  ilhniil 
the  permission  nl'  the  (inveriinr  or  Coininander,  and  thai  reci[Udcally  the  subjects 
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of  Russia  sliall  not  ivsDrt  williuiil  pi'iinissiuii  Id  aiiyi'slablisliniriil  (if  the  Unilod 
States  upon  llie  north-west  coast. 

Ahticle  III. 

II  is,  niorrovor,  atrrord  that  hrrraflor  there  shall  not  '  e  fdi-nind  by  the  citizens 
of  Ihe  United  States,  or  nnch'r  anllinrlly  of  the  said  Stales,  any  eslablishnieiil 
upon  the  north-west  coast  of  .Xnierica,  nor  in  any  nl  the  islands  ailjaeent  to  the 
north  of  51°  iO' norlli  latitude,  and  that  in  the  same  manner  there  shall  he  none 
formed  by  Ihe  Uussia  subjects,  or  under  Ihe  aniiiority  of  Uussia,  south  of  the  same 
parallel. 

AiiTiei.K  IV. 

It  is.  neverthidess,  understood  thai  duriu':  a  term  of  leu  years,  couulin.i.'  from 
the  signature  of  Ihe  present  Convention,  Ihe  ships  of  ludh  Powers,  or  which  belon:; 
to  their  eili/ens  or  subjects  respi'ctively,  may  n>ciproeally  tiTiiuont,  without  any 
hindriince  whatever.  Ihe  interior  seas.  i;ulfs,  haihors,  and  creeks  upon  the  coast 
mentioned  in  llie  precediufis  article,  for  the  [inrpose  of  lishinL' and  Iradin;.' with  Ihe 
natives  of  Ihe  counlry.       Whealon's  International  I>aw.  v(d.  1,  pp.  "i-lli;. 

The  Treaty  between  Hussia  and  Great  Hritain  contains  substantially  the  same 
provisions.  Neither  in  Ihe  Treaties  nor  in  Ihe  correspondence,  is  any  reference 
luiule  to  Russia's  claim  of  dominion  over  Ihe  Hi'lirinu'  Sea.  If  in  Ihe  diplomatic 
ciUTcspondence  loadinft  up  to  the  Treaty  any  i-jiallenu'c  as  to  the  jurisdiction  if 
Bebrinjr  Sea  had  been  made,  why  was  it  w>\  settled  by  the  Treaties'?  Did  the 
Ili.i:li  Contracliu;;  Powers  to  these  Treaties  enlei- into  a  discussion  lastin;;  nearly  two 
years  as  to  une  matter  and  make  adjuslnoMil  by  frealy  as  to  other  matters? 

The  t;onveution  bi'lween  Uussiii  and  (Ireal  Hritain  aside  from  disposing:  (d'  Ihe 
(pieslion  <d'  R:'ssia's  asseited  sovereiirnly  over  Ihe  Pacific  dceau  and  lixin;,'  the 
Southern  lim;',  of  her  [lossession  ou  Ihe  wi'slern  I'oasI  of  North  Anierii-a.  also  esta- 
blished the  dividiiij-'  line  (d'  their  resiici-tive  NorIb  American  possessi(nis  from  51.10 
north  to  the  frozen  ocean,  wliiili  bound, iry-liue  is  incorporated  verbatim  into  the 
Treaty  ol  Cession  of  IStiT  from  Russia  to  the  United  States.  (Treaty  of  18t)7,  Arti- 
cle i!) 

If  dillerences  existed  as  to  llie  dominion  nf  the  Rebrin!.''s  Sea.  why  were  they 
not  also  settled,  as  thai  Mianil'eslly  v.ould  be  a  pari  of  Ihi'  object  of  luddin^'  lh(> 
Convention? 

/liixxiii's    jui'isdiflioii . 

It  caiuiol  be  sui'ce>sliilly  mairilained  thai  by  snehleiins  as  the '■  Great  Ocean"  Ihe 
'•Pacilic  OciMu"  or  Ihe  •■  South  Sim  ".  the  lli^'h  Contract inj:  Powers  referred  to  Die 
Bebriu^:'sSea..\side  from  this,  it  ^sstipulateil  in  hothTreaties  that  the  ships,  citizens. 
ami  subjects  of  eithei'  Powers  may  reciprocally  frequent  the  interior  seas.  ;.'ulls.  har- 
bonrs.  and  l■reld^s  ol'  the  other  on  tin'  .North  .\merican  coasi  for  a  period  of  ten 
years.  The  only  interior  den  on  the  porth  .\merican  Coarl  was  the  Rebrini.''s  Sea 
held  by  Hussia.  If  that  wasa  pari  of  the  ••  Pacilir  Ocean  ".  or  Ihe  "  GriMi  Ocean  ", 
or  the  ••  South  Sea",  or  belonf,'i>d  to  the  liiLrb  s(>as  under  the  law  of  nations,  why  the 
term  "  interior  sea  "  and  why  should  Ihe  United  Stales  and  Great  Britain  accept  a 
ten  years'  limit  id  the  rit;hl  of  navigation,  lishinir,  and  tracliii';  in  an  interior  sea  if 
they  bad  the  imcondilional  right  to  frequent  those  wateis  under  Ihe  law  of  nations? 

This  section  of  the  Trealy,  Iberefore.  really  concedes  Russia's  ilominion  over 
liiduing's  Sea.  Cbancidlor  KenI  alludes  to  Ibis  snbjecl  as  the  '•  (daini  id'  Russia  to 
sovereigidy  over  tin'  Pacitii'  Ocean  iKirtb  (d'  llie  ,'itsl  degrei'  (d'  latitude  ".  (Kent 
Vol.  1,   p.    iS). 

A  sunnnary  of  results  following  the  discussions  and  Conventions  as  to  the  Royal 
Ordinance  of  1821  is  the  abandonnent  by  Russia  of  her  claim  to  sovereignty  over 
Ihe  Pacitic  Ocean:  a  surrender  of  her  claim  to  Ihe  North  Anu'rican  coast  south  of 
.Si  degrees  40  :  a  settlement  by  Russia  and  Great  Rritain  as  to  the  houndary-li'ic 
of  their  possessions  in  North  America;  agreements  as  to   settlements  ujion  ench 
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()llipr"s  Irn  itnry  and  navifraliou  nl'  oarli  ullier's  waters,  but  no  surrender  of  Russia's 
jurisdiction  over  tiir  Rpiirinjr's  Soa. 

Powers    of    Congress . 

Upon  lliis  liranrli  of  liic  suhjorl,  llic  [miwit  of  Congross,  over  Bchrinfj's  Sea, 
llicri' si<i'nis  111  lie  iillii'  nidiii  fur  (iisciission.  Tin"  pnwcr  of  a  nation  lo  cuntrol 
its  ii\Mi  dominions  is  cnii'  of  llii'  iidii'rcnl  I'lcincnts  of  suvrii'liriily. 

'•  Wlion  a  iialinn  lakes  posscssiiin  of  rortain  parts  of  llii'  sea,  it  takes  posses- 
sion of  llie  empire  over  llieni  as  well  as  of  liie  domain  on  the  same  principles 
wliieli  are  advanced  in  treating  of  llie  land.  These  parts  of  the  sea  are  within  tlie 
jnrisdiclion  of  the  nation  and  a  pari  of  ils  territory;  the  Sovereign  commands 
them:  he  makes  laws  and  may  punish  those  who  violate  Iheni;  in  a  word,  he  has 
llie  same  rights  there  as  on  the  lanil.  :md  in  general  every  liglil  wliicli  the  laws  of 
the  Stale  allow  him   ".  ,  Vatlel's  '•  Law  of  Nations  ".  p.  IHll  . 

By  the  'I'realy  of  l.sd".  '  the  cession  of  lerrilory  and  dominion  therein  made  is 
declared  to  he  frei'  and  unencumbered  by  any  reservations,  privileges,  franchises. 

grants  or  possessions and   conveys  all  the   rights,  franchises,  and   privileges 

now   belonging  to  llussia  in  the  said  territory  or  dominion  and  tin'  appurtenances 
therelo'.  (Treaty   .\rlicle  (i  . 

The  C.onslilulion  of  llie  United  Slates  declares  thai  all  Trealies  made  under  the 
anlhorily  of  the  United  Slalcs  shall  be  the  siipremi>  law  of  llie  land.  Conslilulioii 
of  the  United  Slab's.  Article  ti  . 

Thai  same  instrument  vests  in  (".ongress  •  the  power  to  make  all  needfnl  rules 
and  regulations  respecting  tlie  territory  or  other  properly  bidonging  lo  the  United 
Slates'.      Uonslitulion  of  the  United  Stales.  Article  1  section  ;t  . 

Manib'slly.  the  A<'ts  of  Congress  conlained  in  chapler  .'t.  Ileviscd  Slalules  bi 
the  Uiiibd  Stales.  "  relating  lo  the  unorganized  Terriloiy  cil  Alaska  ",  and  under 
which  Hie  information  is  broiighl.  are  emiiiaceil  within  these  conslilulional 
provisions. 

Cnnrlus'iim. 

The  foregoing  record  may  contain  but  a  meagre  idea  of  llie  indomitable  energy 
and  perseverance  displayeil  by  the  Itussian  people  in  aci|uiring  einiure  in  Nortii 
.Xmerica.  beginning  with  disoveries  of  Behring  in  ITJ.s.  ami  extending  for  more 
than  a  ceniniy  and  a  unarter.  wherein  they  braved  the  perils  of  land  and  ■^ea.  over- 
came a  savage  native  population,  faced  ice  and  snow,  .storm  and  shipwreck,  (o 
found  and  maintain  empire  on  these  rugged  shores.  Knough  has  been  said  lo 
disclose  llie  basis  of  Ilussia's  right  to  jiiilsdiclioii  of  the  Behriiig's  Sea  under  the 
law  of  nations,  viz.,  original  possession  of  the  Asiatic  coast  followed  by  discovery 
and  possession  of  llie  Aleutian  chain  and  the  shores  of  Alaska  iiorlli.  not  only  to 
Beliriiig's  Shalt  but  to  Point  Barrow  and  llie  frozen  ocean,  lluis  inclosing  wilhin  ils 
territory,  as  wilhin  the  eiubrace  of  a  mighty  giant,  the  islands  and  waters  of 
Bcliring's  Sea.  and  with  this  the  assertion  and  exercise  of  dominion  over  land  and 
sea. 

Such  is  our  understanding  of  the  law.  such  Is  the  record.  Upon  thi'm  the 
Uniteil  States  are  |iieparod  lo  abide  the  .liidgnuMits  of  tlie  Courts  and  the  o|iinioii 
of  Hie  civilized  world. 

Senator  Morgan.  —  Is  Ihcn;  any  (lis|tiilc  iibotit  llial  long  and  liislori- 
fiil  resnnu"  I'ounil  in  lluil  stalcnienl ',' 

Sir  Charles  Russell.  —  I  do  nol  lliink  anything  wliicli  would  need 
criticism  of  il  in  any  delail.  I  do  not  lliink  it  is  liisloricalh  correct  in 
some  particulars,  Inil  I  do  nol  think  they  are  of  sufliiienl  importance  lo 
require  notice. 

Senator  Morgan.  —  Generally  it  is  historically  coned. 

Sir  Charles  Russell.  —  I  should  sav  so. 
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Mr  Phelps.  —  I'crliiips  il  is  (iiiK  lair  In  my  Icariiotl  I'lionds  lo 
sinlolliiil,  iipnn  iin\  invpsli};alioii  wo  luivc  lici-ii  iiltU-  lo  iiiaKe,  wo  have  no 
reason  to  suppose  llial  llial  case  was  propai'od  b\  anyliody  ronnecled 
willi  llic  (iovoriinKMil  of  llio  United  Slates  in  \Vasliinj;l()n.  oi'  used  in 
tliiU  case. 

It  is  l(dcf?raphod  I'rom  Ottawa,  and  that  is  the  tirstand  all  that  wcknow 
<d)Out  il. 

Sir  Charles  Russell.  —  Then  I  inusi  say  lliis  is  the  most  o\lraordinary 
easeol'a  l'or|;ory  llial  the  world  has  ever  known. 

Mr  Phelps.  —  I  do  not  mean  lo  say  that  il  was  a  forp'ry.  It  was  not 
used  in  the  case,  so  far  us  we  have  learned. 

The  Tribunal  iiere  adjourned  for  lunch. 

The  President.  —  Sir  Cliarlcs,  if  you  will  continue  your  arf;ument, 
wo  arc  ready  lo  hear  you. 

Sir  Charles  Russell.  —  .Mi'  rresidonl,  I  am  iiol  surprised,  nor  do  I  in 
I  he  least  complain,  of  the  interposition  of  my  friends  at  llie  point  al  which 
Iho  discussion  l)roko  olF.  It  is  a  very  impo:'laiit  point  indeed  lo  arcer- 
laiii  whether  this  is  a  },'onuiiie  brief,  and  iuiporlaiil  also,  allhough  not  so 
vitally  important,  to  ascertain  whether  il  was  prepared  al  Washington, 
hut  whether  il  was  pro|)ared  al  \Vashiii};ton  or  whelhor  it  was  prepared 
elsewhore,  it  was  prepared  b\  the  (".oiinsel  who  wore  put  forward  lo 
represent  the  views  and  the  ( lenlions  of  the  fniled  Stales,  and  lo  for- 
mulate the  j;rounds  of  fact  and  of  hiw  upon  which  those  views  were 
i)asod.   and    by  which    they    wore  lo  be  defended. 

Senator  Morgan.  —  .\re  the  names  of  those  counsel  jjiven,  Sir  Charles? 

Sir  Charles  Russell.  —  Ves  :  Mr  A.  K.  Ilolaney;  and  I  will  only  say 
llial  it  is  obvious  upon  the  face  of  Hie  document  itself  thai  il  was  pre- 
pared not  only  by  a  man  of  considerable  ability,  liul  by  a  man  who  had 
devoted  considerable  research  and  lliouf,dil  to  the  subject,  and  one,  more 
over,  who  had  access  to  oflicial  <locuinonls  and  records  in  the  prepara- 
tion of  this  "  brief  "to  be  laid  before  I  be  Court ;  and  certainly  il  is  a  very 
hij;h  testimony  to  the  ability  of  the  counsel  in  this  rather  out  of  the  way 
place,  if,  without  instructions. from  Wasbinglon,  and  without  haviiiii-  tbo 
materials  lor  Ibis  arjjumenl  put  al  bis  disposition  from  Wasliinfilon,  he 
was  able  to  frame  so  exceedingly  good  a  one.  lUil  I  hardly  think  he  could, 
wilhout  aulhorily  from  '•  bead-quarters",  if  I  must  use  that  expression, 
have  ventured  to  speak  in  the  way  he  lias  done  of  these  conleiilions  unless 
he  was  so  authorised,  for  he  concludes  with  these  words  : 

Such  is  our  undorslanding  ol'llie  law,  such  is  the  record,  lipon  thcui  the  L'nilcd 
States  aro  prcpaixHl  lo  abide  llic  jiidKnionts  of  Iho  Courts  and  Iho  opinion  ol  tho 
civilized  world. 


Now  I  wish  to  put  this  Tribunal  in  full  possession  of  how  this  brief  has 
been  introduced  into  our  Case:  how  il  lias  been  drawn  lo  the  attention  of 
the  L'niled  Slates  Counsel,  and  bow  tbev  have  dealt,  or  rather  failed  to 


H'.!    — 


(Iciil,  Nvitli  il.     In  llie  first  instance  it  is  introdiirctl  into  the  originni  (.'.iiso 
ot'Cireal  Itrilain.     Voii  will  find  il,  Mr  I'msidont,  !it  jm^c  127. 

Tliu  Counsel  appeariiii;  lor  llio  Uiiili'd  Stiilcs  (iovM-iimonl.  to  jiislHy  Ilic  si>i/.ui't' 
ol'llu'  "  Anna  Hock  "and  oilier  vi-ssi'ls  in  |MS!1,  lllcd  a  Ih'IcI'.  from  wliicli  llii- lollowln^; 
e\lracls  arc  taken. 

Now  ill  liic  iiiiii'^iii  you  will  sec  llial  wc  rclnr  lo  llic  (lociiincnls  rrniii 
wliicli  llial  is  i>ri};iiiiilh  taltcii,  iiaiiiclx  tlio  Itliic  Hook  —  thai  is  to  say,  tlic 
|)ariiainciilai'\  Itliii!  Itooiv  of  (ircat  Itrilain  —  and  also  to  .Appendix, 
vol.  Ill  —  the  \i[\•^^)  volume  IVoin  wiiicli  1  have  hceii  rt'adin;;  it  this 
iiiDrnin^. 

Kilt  1  am  now  in  a  position  lo  int'orin  yon  thai  lliat  wc  linvc  acliially 
in  this  building;,  at  this  mi>incnt,  the  gentleman  who  t'orwarded  that  very 
document  to  the  "  New  York  Herald  ".  'I'lic  "  New  York  Herald  ",  as  I 
have  said,  and  as  yon  know,  is  a  paper  of  smne  importance.  It  ap|)ears 
to  be  published  in  the  "  New  \ork  Herald  ",  with  the  stalemeiit  that  it  is 
understood  lo  have  bei>ii  prepared  in  \Vashiiif;li)ii  -—  a  statement  never 
denied:  and  the  f;eiitleinan  is  prepared  lo  state —  he  will  be  piil  on  aii\ 
ariirmalion  that  the  Court  think  desirable  —  that  he  received  thai  as  the 
brief  prepared  at  Washinjjton  fnini  the  f;enlleiiiaii  who  represenled  the 
(Idverniiienl  of  the  Uiieen  walchiii};  the  proceedinf;s,  who,  in  his  turn, 
staled  tliat  he  had  received  il  from  the  (loiinsel  en^af;e(l  in  the  case;  and 
therefore  I  think  llie  chain  of  evidence  is  rather  complete  up(Ui  the  point. 

Senator  Morgan.  —  You  mentioned  a  fact.  Sir  Charles,  thai  I  was 
nol  aware  of  before.  You  speak  of  the  Counsel  represenliiif;  the  (ioverii- 
inciit  of  the  (Jiioen  in  these  cases. 

Sir  Charles  Russell. — He  was  watchiu};  the  proeecdiiif^s. 

Senator  Morgan.  —  In  these  cases? 

Sir  Charles  Russell.  —  So  I  have  been  informed. 

Senator  Morgan.       In  .Vlaska? 

Sir  Charles  Russell.  —  ^<'  I  Imvc  been  informed,  liut  the  mailer 
does  nol  slop  Ihere.  I  proceed  lo  the  next  sla^e.  I  tiiid  this  ver\  docii- 
menl  referred  to  in  anolher  place.  I  must  Irouhle  the  Tribunal  to  refer 
for  a  moineni  to  |»a,i;e  27'.»  , if  vol.  Ill  of  tiie  Appendix  to  Hie  hritish  Case, 
and  you  will  see  the  dociinieiil  headed  .\ppendix,  No  2  : 

lAlra<l  from  I  lie  ltr|MPrl  iirilicdDVi'rnur  nl' Alaska  I'oi'  llip  Kiscal  Year  ISST.  Pni- 
ccllon  of  fur-seals  : 

In  conneelion  willi  Iheso  soi/.urcs,  from  which  il  seems  to  iiie  no  oilier  inference 
can  lie  drawn  than  llial  our  (iovi'rniiienl  is  delermined  lo  asserl  and  mainlain  llie 
rii;lil  of  exclusive  jiirisiliclion  over  all  llial  |iorlioii  of  Ueliriiift's  Sea  ceded  (o  il  liv 
llussia,  I  can  only  reilerale  llial  pari  id' my  lasl  Annual  Iteporl,  in  wliicli  I  essayed, 
rather  leelily  1  fear,  no!  only  lo  show  Hie  iieeessily  of  such  a  poliey  lo  llli^  presei- 
valiiiu  of  Ihe  sea-fur  indiislry.  hut  Ihewroiif;  its  aliandoiiiiient  would  inllicl  uiimi 
llie  very  coiisideralili'  niiudier  of  iiali\e  people  who  \\ holly  or  in  larict^  pari  depend 
upon  il  for  a  livelihond.  and  whom,  il  appears  lo  me,  it  is  Mm  duly  of  tlio  Govoru- 
nieul  to  prolorl. 

In  view  of  the  fail  Ihal  Ihe  seizure  of  Iheso  vessels  and  llieir  forl'eilure  lias 
raised  an  iiilernalioiial  ipieslion  of  grave  importanee;  I  have  llioiighl  i!  proper  lo 
include  Willi  this  lleporl  a  copy  of  Ihe  hricf  siihiuilled  hy  the  (Jueen's  Counsel  in 
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llic  ras.'  of  (lie  [Jrilisli  sclinoners,  logi-llicr  with  lli.'  argnnieni  of  Hie  United  States 
utlui'iicy  anil  tlin  ii|iitii(iii  of  the  Court. 

Ilonoiiiablo  A.  K.  Uclant'v,  Colloctor  of  (lustoiiis  liaviiiK  Ijcen  dusignuti'd  as 
special  Counsel  on  account  of  Ilic  illness  and  subsci|uenl  death  (jf  colonel  M.  I). 
Hall,  United  States'  Disdiet  Attorney.  ie|)ieseMleil  the  (iovernnient  and  made  what 
I  think  will  lie  f;encially  conceded  a  most  able  and  forcible,  if  not  wholly  unans- 
werable argument. 

So  thill  lliis  gentlemiiii  innking  his  OlfK-ial  H(>|iort  us  (luvcrnor  or 
.\h>ska  I'ofWiinls  also  a  copy  of  this  documeiil,  and  iiiiy  (liriiciilly  or 
(lill'ereiice  lliul  arises  helwoon  in\  I'lieiiil  and  mysi'H'  upon  the  coinpit'lt' 
auliieiilieily  and  foliahilily  ol'  Iho  "  hfitd"  we  iiavt!  cIIimI,  would  of  eoursc 
at  once  be  removed  by  llie  prodiielion  of  liie  doeinnenl  wliieh  llie  (lovernor 
of  .Vhiskii  enclosed.  If  my  friend  can  pnuhice  it,  I  liiink  il  will  be  found 
llial  Iho  two  documents  are,  irr/jutim  I'l  lilrni/itii,  in  agi'eemenl. 

Senator  Morgan.  —  Sir  Charles,  I  am  not  suflicienlly  familiar  with 
the  proceedings  of  the  Mrilisli  or  Canadian  Tribunals,  to  ascertain  willioul 
enquiry  from  you,  what  is  meant  there  by  the  brief  of  "the  (Jueeii's 
Counsel  ". 

Sir  Charles  Russell.  —  II  clearly  means  that  ho  was  the  Counsel  repre- 
senting the  case  of  the  Hritish  owners  of  schooners. 

Senator  Morgan.  —  That  means  Counsel  appearing  for  the  (iovern- 
nient. 

Sir  Charles  Russell.  —  No;  it  means  a  Counsel  who  is  a  "  Queen's 
Counsel  ",  just  as  my  friend  is  a  "  Queen's  Counsel  ",  and  as  I  am. 

Senator  Morgan.  —  It  is  the  description  of  his  |tosition  in  llie  pro- 
fession ? 

Sir  Charles  Russell.  —  It  is  the  description  of  the  position  in  the  pro- 
fession of  the  Counsel  in  the  case  of  the  British  schooners. 

Now  I  am  going  to  refer  to  that  brief.  The  brief  in  answer  to  the 
case  on  the  pari  of  the  United  States  is  to  be  found  in  the  same  book  — 
that  large  volume  —  page  10(1;  and  as  I  iinderstuud  the  proceediire  in 
the  Court  upon  this  point  — lam  speaking  without  certain  knowledge  upon 
il,  and  I  should  therefore  he  glad  to  be  corrected,  but  I  gatlier  from  what 
appears,  and  from  other  information,  that  Ihecoiirse  is  thai  stated  by  my 
learned  friend  SirRichard  Webster,  namely,  that  the  proceedings  originate 
in  a  libel  or  summons,  and  that,  after  that,  the  counsel  for  lhi>  Libellanl 
tiles  his  l$rief,  or  what  we  should  call  in  (Ireat  Mritain  "  Statement  of 
Claim  ";  that  being  liled,  the  other  side  tiles,  in  his  turn,  his  "  ih'ief", 
which  is  the  answer  which  the  Defendant  puts  forward  to  Ihe  State- 
ment of  Claim;  and,  accordingly,  the  Hrief  on  bcliiilf  of  the  owners  of 
the  schooners,  and  liled  in  the  Court,  is  set  out  ut  page  100  of  that 
large  volume.  1  am  not  going  to  trouble  the  Court  to  read  it,  but  I  wish 
to  show  that  the  person  who  prepared  this  iJrief  had  before  him  the  Brief 
on  the  part  of  IheLibelhint,  because  be  follows  the  various  grounds,  which 
he  lakes  one  by  one  —  very  mucrh  shorter  —  (as  an  answer  generally  spea- 
king is  shorter  than  the  original  allegation  which  is  traversed)  —  very 
much  shorter,  but  taking  up  all  the  points. 


Senator  Morgan.  —  I   lliiiik  snIiuI   ym  lall  a   "  Itriol  ",  wr  rail  a 
"  liilu'l  "  or  "  liif'iirmalion  ". 

Sir  Charles  Russell.  —  It  is  variDiish  iilirascd,    -  Case  ",  "  Knctiiin  ". 
•'  Slatt'iiifiil  iirclaiiii  ",  ''jhoclaralinii  ".     There  are  \ai'\iiif;  phrases  lor  il. 

Senator  Morgan.  — The  iiroeoediii^s  on  the  pari  of  Iho  <'.hiiiiianl  sNe 
shoiiltl  (eriii  hei-e  an  "  liilerveiilioii  ".  il'  there  is  an  liilervenlion. 

Sir  Charles  Russell.  —  In  Ihis  Itriel'  iwWuU  I  do  nol  propose  |o  Iron- 
hie  lliu  <'.onrl  l)\  reading)  int  proeeeds  lo  slale,  in  llie  lirsl  para;;rapli, 
under  \>  lull  section  Iho  vessels  in  (jucsl ion  aresei/(;d.  these  vessels  iiein^  tin; 
"  .\nna  IteeK  ",  the  "  holphin  ",  the  '•  (iraee  "  and  the  "  \V.  P.  Savward  ". 
Ilel'errinf;  then  lo  the  stalides  (with  which  I  do  not  Iroultle  the  Trihnnal  . 
ho  then  rercis,  in  the  no\l  paragraph,  to  the  "  Itights  oi'  lircat  Itrilain  and 
the  I'nilod  States  ",  respectively,  lie  nevi  passes  lo  the  consideration  oi' 
■•  .\  Trealv  with  llnssia  ";  next  to  '•  Unssia's  (lainis  ";  next  lo  Iho 
"  .\nllioi'ilies  (pioled  ",  dealing  aclnally  willi  Hie  anihorilies  cited  :  then 
he  deals  willi  •■  Mr  Secretary  Seward's  views  ',  wliicli  \on  will  recollect 
ni\  friend  read  at  some  Icnglh ;  and.  liiialh  on  page  Hlli.  he  snnis  up  Iho 
mailer,  and  gives  his  shoi'l  answer  lo  il  ver\  clearly,  and.  as  I  think,  also 
very  conciseh .     lit;  sa\s  : 

II  also  a|i|H'ars  llial  tin'  I'lilird  Staler,  in  ilainiiiii;  s(>\i'ri'jt:iilv  mi'i'  llic  lli'iiriiiK 
Sea,  is  claiiiiiiif;  Sdiiic'lliiiii:  iH'ydiKJ  llii"  wi'li  ii'riijjiii/cd  law  (jT  iialidiis,  anil  liases 
liiT  I'laiiii  ii[ii)ii  till'  prcli'iiliniis  nl'  Iliissia  wliiih  was  siu'ci'ssrnlly  I'cpuilialcil  by 
liolli  (ircat  Itrilain  and  Ilic  I'liili'd  Slali's. 

A  i'rcaiy  isvalid  ami  liindini;  hclwcrn  [\w  pai  lies  (n  j|,  liul  il  caiinnl  alt'i'd  ullicis 
who  arc  not  pai'lii's  In  il.  II  is  an  auroenicnl  liclwiiii  nalinns.  ami  wnuld  bo  con- 
slrncd  by  law  as  an  afj:ii'rincnl  bidwccii  indiviilnals.  (ircal  lliitain  was  no  parly  In 
il,  and  llicicdnri'  was  mil  liuniid  liy  ils  ti'iin>. 

II  is  Ibcrid'iiii'  cnnlendi'd  llial  Ihc  iiriin'i'dini;>  taken  af;ain.~l  Ilic  |ii'rsi'nl  drlen- 
danls  are  idlni  rirr.i  and  w  illmnl  Jniisdiclinn.  linl  in  miler  In  [in'ss  llic  iniiller  I'nr- 
lilrr,  il  may  lie  iircessary  In  disinss  Ihc  aid  ilsidl  nmler  wliirli  llie  alli^cd  jiiiisdic- 
liiiii  is  assniiii'd. 

Thereupon  Ik;  proceeds  to  point  out,  verv  much  on  Iho  linos  I  have 

heen  submilling  lo  Iho  (lonrt,  that  Ihcre  is  iiolhing  in  Iho  words  of  the 

slalutes  which  necessarily  include  loroignors,  and  thai  according  to  proper 

principles  of  conslruclion  lhe\   ought  not  to  he  consli'iiod  as  appKing  lo 

foreigners   outside  the  territorial   limits,    lie   Ihon   conchules   in    those 

words  : 

So  here  il  is  sniiniilled  llial  a  decree  of  yniir  llnnoiii's  C.nnil  will  iinl  i;ive  any 
validily  lu  llie  seizures  lieie  made,  and  llie  delendanls,  in  lllin.n  llieir  dein.nrrei' 
ami  suliiiiillin^'  this  ar^uincnl,  do  nol  llicieby  waive  tlieir  ri^'lds,  or  siiliinil  lo  Ihc 
Jui'isdicliun  of  Ibe  Couii. 

iNow  linallv  I  hiivo  to  say  that,  as  il  has  hoeii  so  oiled  in  the  original 
Case,  and  set  out  at  length  in  the  documents  which  form  pari  of  the  .Ap- 
pendix lo  the  Case,  il  comes  upon  me  a  lillle  by  surprise,  if  is  a  little 
remarkable,  that  at  this  lale  stage  of  the  controvoisy  this  eonlradiction 
should  be  suggested,  I  quite  imdorsland  why  my  friends  fool  pin- 
ched by  il,  because  the  position  is  one  absolutely  impossible,  if  nol 
ridiculous,  for  a  great  Power  which  has  fornuilaled  ils  grounds  of  jus- 
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liliialioii,  unti  siiid  :  r|Hiii  llu-sf  ^iiuiiiil  I  iiltitlc  Ity  llic  JikI^iikmiI  of 
llii>  r.iiiirt,  aiitl  liy  lhi>  jiidpiUHMil  ol'  lliiil  ^I'lMlrr  ('.mii'l ,  llir  ()|)iiiiiiM  nt'  Ilii> 
('ivili/(>(l  NMii'liI  :  lor  il  llicii  to  sii\  :  'I'liusc  iiol  iit'c  llii-  true  ^r'niinds  al 
till;  Die  real  ffi'iitiiids  wore  soiiiclliiii^  cidiridv  dilloiciil  ri'oiii  lliosf. 

.\llli()ii;;li  ii|i  III  llii'^  iiininciil  Ilic  'rriliiinal  \Nill  ihd  liavc  si>i<ii  aii\  li'ac(! 
of  llu!  al'lii'inalitiii  (d'  lliis  siiii|)li'  ground ,  if  il  \>('i'c  |ircsi-nl  in  Ilii'  minds 
of  any  ol'  llu;  in};eiiioiis  and  well  Icarni'd  advist'is  ol'  llic  I  iiiird  Slates, 
Dial  all  Iliis  rei'crcnrc  lo  Slalnlc  law  was  windly  iH-sidi)  llii'  (jih'slion  : 
\\'{!  wci'f  hnl  I'vci'cisinf;  oin*  iidicrcnl  iif;lds  id' |irolt'(lioii  (d'|iid|ii'i'l\  and 
properly  inlcri'sis  fjivcn  lo  us  liy  llic  t'onscnl  of  IIk!  civili/fd  world  —  in 
oilier  woi'ds,  ^'ivi'ii  lo  ns  l)\  llu- law  ofnalions. 

\\\'\\,  lull  lid  IIS  si'(>  wlial  was  liic  ground  upon  wliirli  llir  jnd^ineiils 
prociMMlcd. 

Senator  Morgan.  —  If  ludli  ^idinids  had  liccn  >lali>d  in  lin-  liludianl's 
case  lliLTc  would  liavo  hccii  no  r('piif;naiin'  liclwccn  llicin. 

Sir  Charles  Russell.  —  ilcpiijAiiancc  a>  In  wind.' 

Senator  Morgan.  —  To  il  ln'iii^  slali'd  in  llu-  lilxd  or  informalion 
llial  llu!  rnili'd  Stales  rlaitiied  a  ri^lil  iiiidcr  llie  laws  of  nations;  and 
also,  that  il  was  possessed  of  a  properlv  rif;lil. 

Sir  Charles  Russell.  —  Von  mean  lo  say  if  lliev  had  said  we  are  eom- 
piainin^  of  a  lireiich  of  Iho  iminieipal  Statute,  and  also  complaining  of  a 
liroacli  of  law  of  properly '.' 

Senator  Morgan .  —  Ves. 

Sir  Charles  Russell.  — C.crlaiiily  llierc  would  have  Ikmmi  a  repu- 
gnance :  I  shall  |)i'eseiilly  hiive  to  deal  with  thai. 

LordHannen.  —  I  suppose  von  are  pointing  lo  this  :  If  il  had  lieen 
simply  a  seizure  liy  virliu'  of  this  rigid  (d'  property,  or  proleclioii  of 
properly,  there  would  have  heen  no  right  lo  line. 

Sir  Charles  Russell.  —  .Miieh  more  than  that,  my  Lord  :  liiil  to  that, 
amongst  other  reasons,  'riierc  would  ha\e  lieeii  no  rigid  lo  lim^:  and  the 
court  that  wimid  have  had  the  right  lo  adjiidicale  up(m  a  claim  id'  that 
kind  would  not  he  siting  as  a  .Municipal  Coiirl  —  a  lloiirl  h(dongiiig  lo 
.Vlaska  in  the  I'niled  Stales.  —  lull  would  lie  silling  as  a  I'rize  tloiirt 
reprcsiMitiiig  the  wlude  world.  'I'lial  is  llie  real  vital  dislinctiim;  and  IIk^ 
dislincliori  that  my  learned  friend  Mr  Car.'iM'  in  his  ingenious  allempi  lo 
hasotlic  judgm(^nt,orjiislif\  Ihciiidgmiii!.  ofili  ■  "Two  pe  n  ii  \- half  pen  ii\" 
judge  —  as  my  friend  in  a  moiiicnl  of  i'aiv;,'! fulness  called  him  —  is 
wholly  futile,  tic;  has  enlirely  forgolfen  ili.l  a  .MmiicipalC.oiirl,  as  such, 
docs  not  administer  Inleriialional  Law  al  all;  it  has  lo  adminisler  the 
law  of  llie  Slate,  and  Ihe  law  of  the  Stale  only. 

Senator  Morgan.  —  Thai  was  a  riiilcd  Stales  Coiirl  ' 

Sir  Charles  Russell.  —  Ves.  I  intended,  in  a  moment  or  two,  lo  de- 
velope  this  idea,  but  as  it  is  nienlioned,  let  me  just  say  a  word  upon  il  in 
passing.  I  am  not  concerned  lo  dispute  that  the  Sovereign  Power  al 
vvliosc  instance  a  capture  is  mad(>  upon  the  high  seas  may  not  conslilulc 
a  .Municipal  (".onrt,  //ro  line  rice,  a  Pri/.eCourt ;  Iml  according  lo  its  original 
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I'Diisliliihiiii  iiiid  riiiii'lii)iis  il  is  ii  Miiiiiri|ml  Cumi  having;  no  co^ni^aiici' 
1)1'  aii\  litw  i'\i'i-|il  Miiiiii'i|i;il  law.  and  liiltM'iiulinnal  Iunn  so  far  uh  it 
I'liliM's  iiili)  .Miiiiiri|ial  law.  >tl  im  t'liilhi'i'.  To  ciialtli*  il  lo  aiijinlicah-  a-<  a 
l>ri/i' C.oiirl,  il  iiiiisl  lii>  liiiiii^lil  In  llic  a|i|ii'i>lM'Msii)ii  ol' llic  .liid^i' lliul  Ik; 
is  no  loiif;i-i'  ill  a  liiilrd  Shilcs  C.oiirl  adiiiiiiisliM'iii;;  llif  iiiiiiiii'i|ial  law  — 
llial  lii^  iniisl  sliiit  his  rvrs  lo  Miiiii<'i|ial  law,  and  llial  Im'  is  adininisti'iin^' 
Inlft'iialional  law  in  llic  iiilcri'sis  of  all  nalioiis.  Tlir  dislinrlion  ishroad. 
I'lfur,  unniislakalilc  and  inli-lli^ilili'.  Itnl  I  am  iMoiocdin^  slill  on  tlii! 
lluMMy  thai  hiMlid  iiol  alVi-rl  lo  ad,  thai  lit^  was  iiol  askt'ii  lo  acl,  in  any 
olliur  chaiaclci'  llian  as  a  iiiiiniri|)al  .liid;i;i>  conslriiin^'  a  iiiiiniri|ial  slaliilc, 

and  for  thai  piirposc  ol'  conrsi'  il  is  in ssar\  lo  cxaiiiiiii'  llio   jndf,'incnl 

ilsfir.     'I'lii'  jiidf^iiK'nl  is  lo  he  round  on  |)i';;i>  I  III. 

The  President. — This  is  on  soiii' poiiil  ol' I'arl  llial  yon  arc  argiiiii^ 
all  this? 

Sir  Charles  Russell.       ^ Vs. 

The  President. —  I  nndcrslood  llial  Iroiii  Ilic  |iriiii'i|ilcs  you  laid  down 
wIkmi   you  lii'^aii  lliis  |iarl  ol' your  ar^ninriil? 

Sir  Charles  Russell.  —  Oiiilcso.  The  iud^incnl  of  Mr.lnslico  Hawson 
is  lo  lie  round  al  \Mp'  ll.'J  ol'  Voliiiiii'  I  ol'  llii>  A|i|)(Midi\  j,,,,^.,,,,,,,,  „,  .i,,,,^,,, 
lo  llii>  Anii'ri.an  Casf.  I  wi'i  not  read  lliis  iiid-nicnl  """^"" 
hecause  il  ^'oos  over  llic  saiiii'  j;roiind  as  Ihc  lalcr  jiidjiinunl  which  I  desire 
lo  have  ri'ad  more  I'lilly.  II  rclalcs  lo  llie  sci/iircs  cll'cclcd  in  188(1.  lie 
is  addressing  llic  jury ,  and  lelliii^  lliciii  llial  Hie  inroinialioii  is  iti'd'crrcd 
and  tiled  hy  llic  hislrici  Allorncy.  hasiMl  ii|ioii  an  al'lidavil  char^in^  Iho 
hcl'endanls  with  having;  killed  a  ccrhiiii  iiiiinher  of  si>als  and  olhcr  t'lir- 
hcarin^  animals  in  the  wal(>rs  of  Alaska,  conlrarv  In  lh(>  |irovisions  of 
section  l<.).')()  of  the  Itevised  Slaliili>s.  lie  IIkmi  |)i'oceeds  lo  say  thai  il  is 
llie  duly  of  Hie  I'.oiii'l  to  inslriict  the  jiiiy  as  lo  the  law  a|)|)licalile  lo  tin; 
facts,  and  llial  if  is  their  duly  to  linil  the  facts.     Then  he  |u'occeds  to  say  : 

Kill'  llic  |iiir|i()S('  111'  aiiiiii^'  ynu  in  \oiii'  (li'liliciMlimis.  I  will  ili'linc  lo  yoa  the 
w'usli'i'ii  liiiuMilaiy  Mill!  ol'  Alaska  as  (li'sij^iiiilcil  iiinl  si'l  lurlli  in  Hie  li'i'aly  of  Murcli 
;(0,  IS(i". 

He  refers  lo  llial  Treaty,  and  then  he  |irocec(ls. 

.Ml  llic  waters  williiii  llio  lioiiiidiii'v  sol  I'oilli  in  Iliis  Trcaly  (o  IIih  wcslernciKlol' 
llic  .VIciili;Mi  Ai'clil|M'la;;o  anil  chiiiii  of  islaiiils  arc  lo  lie  consiilci'iMl  as  roiniiriscil 
williin  llic  w;ilcr>  ol'  Alaska,  anil  all  llii>  |iciiallics  |ircsci'ilicil  by  law  ajjaiiisl  llic 
killing'  ol'  fill'  licai'iiiu'  aiiiiiials  iiiiisl  ihcrc'iiic  allacli  a^'aiiisl  any  violation  of  law 
W'ilhiii  llic  liiiiils  Iii'I'dic  ili'sci'ilii'il. 

ir.  Ilicfcroic,  tile  jiiiy  lii'lii'vc  liiiiil  llic  c\iilciicc  llial  llic  ilclciKlaiils  liy  llirni- 
sclvcs,  or  in  conjiinilioii  w'illi  ollicis,  iliil,  on  m  alioiil  llic  lime  rliaijicil  in  llic  in- 
I'oiinalion  kill  .my  ollor,  mink,  niailcu.  sable  or  I'lir-scal,  or  oilier  liir  bcaiiiig 
animal  or  animals  on  I  lip  shores  ol'  .\laska,  or  in  Hell  rinj.' Sea,  casi  ol' llic  one  liiiiiiii'od 
and  niiicly  lliiril  dcjjicc  ol'wesi  loiiffitinlc,  tlic  Jury  slionid  lliiil  dcleiidaiils  saihy' 

Then  I  skip  one  passage,  and  proceed. 

Tlu!  jury  are  I'lnilicr  instriiclcd,  as  a  mailer  of  iiilcriialional  law,  lliat  it  makes 
no  diliciciiic  llial  one  uv  belli  ol'  llic  acciised  parlies  may  be  snbji'cis  ol'  Great 
Britain.  Kiissja  had  claimed  and  cxcrci.scd  jiiiisdietioii  over  all  lliat  portion  ofbelir- 
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iliK  Si'.'i  ciiiliiiiriMl  williiii  llii'  liiiinidary  liin's  scl  fiirlli  in  the  Trriily,  and  llial 
cliiiin  liail  lir"n  lai'idy  ;i'(ci).'rii/.i'(l  ami  iu(|nir'*(:('il  in  l)y  llii'  oilier  inniitinii'  |Mi\virs 
(il  I  hi'  \\(ii  111  lur  a  I  c  II  It:  si'iii".  nl  mm  is  piinr  In  lliit  Trcaly  cif  Maicli  ;i()  Hi,  isii". 

'I'lii'ii  hi-  |ii'(>i'i'i'ils  III  scl  Hill,  II  Hull'  iiiiH'i'  t'lilU,  llii<  h-riris  nC  llml 
Trcal^),  mill  llii'ii  i;iir>>  on  In  sii\  lliiil  lliiTrliy  Aiiii'iiiii  ;ii'i|iiiri'il  iilisojiili' 
niiili'iil  mill  iliiiiiiiiiiiii  iivrr  nil  llic  rivi'is,   miil  sn  riiilli ;  iiinMitinlly , 

Anil  l!llll^ll  vr^M'ls  iiiaiiiii'il  li\  lliili^li  iilijri-|s  liail  iinrij^lil  \<i  iKni^alr  llir  wa- 
ins liriiiri'  ili'sri  ilii'il  for  llii'  pill  poM'  ol  Killiii;,'  any  ol'  llir  liii  liraiin^:  aiiiniaK  lirir 

lolol  !•   lli'siuliall'll. 

Then  llic.liiiy  iiri' I'liriiirrinxlriiclcil  lluil  mi  llicMnI  of  \iij;iisl  llic  A<| 
iiT  < .i)iif;i'i'ss  oriHTO  wns  |iii^s('(l,  llinl  Ilii?  I('ii-.f  \mi>  iiiihIc,  miil  so  lorlli ; 
jiiiil  llirii  Mil'  i|iii'sliiiii  (il  I'nrl  \Nliirli  is  li'l'i  to  liii-  jiiiN  is  niic  vnIIIi  which  lii^ 
ini^lil  liiivi'  limilly  Irniihli'il  Ihi'iii,  whrlhiT  nr  iml  Ihi'v  \M'ri>  (■ii^u^cd  in 
si'iiliiij;  III  llii'i'M"-!  olwlial  liashi'i'ii,  lor  hrr\il\,  culled  llic  line  of  dc- 
iiiarcnliiiii.  Soiiiiicli  I'm'  l!ic  iuil^ini'iil  nl'  IHKIi.  The  jiid^iiienl  iil'  IKN7is 
(III  jiaf^i  I  III.  and  llie  iiiali'i'ial  |im'ls  iif'i!,al  Ica^l,  iiiiisj  he  read,  mid  I 
will,  Ihereriirc.  wilh  \<iiii'  jiei'Miis^inn,  ask  ni\  leariied  i'riend  In,  read  il. 

Sir  Riohiird  Webster.  I  will  read  il  slinilU.  Il  is  in  Hie  case  nf 
I'oiir  ships,  llie  "  |lnl|ilii<i  ",  llie  "  Anna  KeeU  ",  llie  "  (iraci;  ",  mid  llie 
..  Ada  ... 

Till'  lilii'l  ol' inroiinalion  in  llic  case  ol  Ihc  sclinonci'  "  llolpliin  "  is  similar  In 
Mill  Inroi'iiinlioiis  lili'il  a^'ainsl  llic  ollici'  scliooncis  nanicil,  ami  alleges  llml  on  (lie 
|-Jlli  day  oljiily,  IssT.llic  cnininnandiiin  ollicci- ol  llie  llnlLeil  Stales  revenue  cnllei 
■•  lliisli  "  --ci/.cil  Ihe  scliooiicr  '■  llolpMii  "  in  llial  pmlioii  ol'  llcliilii|.'  Sea  wliicli  was 
leilcil  In  llic  Ciillcil  Stale.  |i\  lliisM.i  in  llic  Treaty  ol'  Mareli.  ISliT.  That  said 
si'hoonei'  was  \iolaling  seilioM  j'.l.'iii  ol  Ihe  llcvised  Slalntcs  In  iclalion  lo  the  pio- 
h'l'lion  ol'sca  lilc  in  Ihi'  walci's  or.MasK.i.  To  llie  liliiil  ol  iiiloi  inalioii  Ihe  IJiiecn'^ 
I'l.liiivej  III  Ml  ili^h  r.ojiiiiilii.i  lilcil  ;i  ilriiiiii  I'ci  ,  allcicin^'  Ihal  Ihcili^lijcl  eoinl  ol' 
MasKa  had  no  jiii  isdiclion  km-v  Ihe  -iihjcci  inallcr  ol  Ihe  ailion.  loi  tin'  n'.isnn 
IhaMlie'scliooiier  was  iiloie  lli.iii  one  iiiarilic  lea>;iic  lii.iii  the  shoi  e  u  hen  sn/cil, 
and  thai  Hie  .\el  id  (anijiicss  ol  .liil\  'i'lh,  iHil.s.  is  nncoiisllliitlonal.  in  that   il    ^c^ 

liicK  hcc  navi};alii fllie  Itehliiip  Sea  lot-  scaling;  pilipo-.,'>,.      ,\  -lipiilatioii,s|-m.i| 

hy  Ihe  (.III.. n--  counsel  Mr  M.  W  I'.  lliaKc,  upon  the  part  ol  Ihe  llnllsli  owners, 
and  Ml   A.  1\    liclaiiev   upon  Ihe    pari  ol    llic    I'lilled    Slates,     was  lilcil,  in   which    il 

uas.iiji d  and  CM. '.did    Ihal  Ihe  mallei  s  id'    the  vessels    iianicd  w  cie  lakiii}..    Iiii- 

scals  in  lliat  poilioii  ..Mil  III  iiK;  S.M  \v  llii  h  is  claimed  liy  Ihi'  I  iiil.'d  States  niider 
Ilii'Trealv  wilh  IIiism.i  ..I  M.iicli,  l,sii7. 

ri.c  i^siic  as  pieseiileii  iiiM.lves  all  cxaiiiinalioii  ol'.i  inosi  pertinent  and  ciilieal 
ipic-li.in  ol  inlcinalioiial  l.iw  .  Il  will  he  necessary  to  ascciliijii,  tii'sl,  llic  riyhl  ol 
IJir  liiiperial  (i.'M'i  iinii'iil  of  lln^si.i  lo  Ihe  llehrln^  Sea  anterior  In  the  Ticalv  ol 
Miiili.  |si.7..iiid  I. II  liil..riiialioii  upon  this  siilijcct  lain  larL:cl\  indcliled  lo  Mi.  N. 
I.  .hill  I. "~  tor  a  .  i.llci'lii.ii  .iiid  cilal|..|i  ol  ,'iiitlioi'ltics  and  hi^lorlcal  c\eii|s,  uml 
lor  the  Willi  nj  hoolt~  .it  .iiii\  coinniand  upon  this  ipiestioii.  I  am  coinpellcd  lo 
rely  for  I11-I..1  II  illa.l- ii| his  caiitiill\     prepared   lilicf.       I'roin  (his  clahoralc 

lillrl    I   ;;liMn   til.'   toljouiicu   lacts. 

Then  hedcsciihi's  ||ie  Sea  id'  IxainschalLa.  lie  descl'iheH  how  I'eler  Ihe 
(ileal  in  Ihe  eailv  |iarlidllie  Ij^lileeiilh  (.eiilnry  diiecled  Ihe  e\|)lorii  j; 
i'\|icililiiiii;  Ihe  I'aiuil  will  he  aide  In  I'lillnw  Ihe  dales,  lie  lalivs  nl'  \\\r. 
exiii'dilinn  nl'  ITli.'i.  and  the  e\|ii'ililinii  nl'  I72S:  and  Ihe  disc(i\ery  id' llu' 
Island  nl'  SainI  Law  reiice  ;  and  Ihe  e\|M'dilinii  nl'  1711. 
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Sir  Charles  Russell.  —  Tiicisc  iin>  IIkcnciiIs  ninilioiiiMl  in  (he  luiff, 
wliicli  \\((  liav(!  riol  read  in  rnll,  anil  wliirli  arc  rd'crrcd  Id  in  IIk;  (irdrr 
llial  llic  .inii^nii-iil  rcfrrs  lo  Ihi'in. 

Sir  Richard  Webster.  -  Tiic  vessels  were  llic  "  SI.  I'aiil  "  and  lln- 
"  Si.  I'clcr  ";  and,  on  llu!  iHlli  of  .Inly  I7'il,  lldirin^  lirsl  saw  llic  Konli- 
m-nl  of  America.     .\nd  he  dcscrihcs  IJolirinn's  visit. 

Till'  iiilci|ii  i-iii^'  spiiil  111  llii^'^i.iii  iiiciili.ilils  Miiil  li'udcis  even  ill  Siliciia  w:i^ 
awiiKtiiiMl  li\   llic  ,i(iciiiiil-i  jiivcii  ol  llic  iiiiliisliic  lli.'it  iiiiiilit  jif  i  rcalcd. 

The  President.  Thai  lirid'  was  llie  |iraclical  rnnndaliiin  (if  linlli 
iiidnnienls  of  IKHCi  and  IHH7,  was  il  nol  ? 

Sir  Richard  Webster.  —  ^es.  \\  |ia;;e  1 17  he  icl'ers  lo  the  I'kase  ol 
Ihe  27lh,  heceniher,  I7!l'.t,  and  Iheii  reads  IVoni  Mr  Cliiel'  .Inslice 
Marshall's  jiidf^nicMl  \\\  .hiliiixdii  r.  Mr  hi/ns/i  .• 

(Ill  llic  iliscdvci  \  III'  lliis  iiiiiiiciisc  I'liiiliiii'iil  llir  |.'rcal  lialioiis  nl'  l!iiiii|ii>  were 
CIIJ.'C|-  111  ii|i|ili)|Uiillc  III  llicliisclvcs  Ml  Iililrll  111  il    its  tlicv  ciiiilil  iir(|llllc. 

Then  he  refers  lo  Chancellor  Kent. 

All  llial  1:111  lie  ir:iMiiialily  u-mtIciI  is  ||ial  ||ii'  ilniiiiniuii  ul'  Ihi'  s(ivcrci<.'ii  i,( 
the  .sliiiir  iivci'  llic  ciiiilij,'iiiiii'-  M'.i  cMciiijs  as  jar  as  is  rci|iiisi||.  lui-  liis  salcly,  anil 
lor  siiiiic  law  Till  ciiil. 

.And  then  he  refers  lo  N'allel.  and  then,  at  Ihe  lop  of  [laj/e  I  |H,  he  pro- 
ceeds. 

Till'  (.liiiTiis  riiiirisil  la\s  iiiiirli  shi'ss  jn  jus  ,irj.'iiiiiriil  ii|iiiii  tic  fail  lli.il  Imlli 
till'  liiilcil  Stall's  ami  (iri'al  Itiilaiii  licatcil  with  lliissiii  (the  I'lnli'il  St.itcs  in  \H'H, 
anil  lii'cal  llritain  in  IK'J.'ii  in  ii'lalinii  to  llic  lice  i|sc  nl  the  wains  in  lli'liiinp  Sci. 
anil  il  Is  riailiicil  that    hv    IIU'sc    'I'lc.ilirs  Ihr  sra   was  lliiuwii  upi'ii  as    l||.'  luininun 

|ii'ii|ii'rly    III    iiiaiiKiiiil.      lint  ati  i'\.iiiiiii;itiiiii    nl  tlicsr  'I'lralns   ,inil  II hji'iK  in 

\icw  liv  the  tliici'  ;.'!'i'.il  I'nwcrs  tails  In  waiiant   the  I'liin'liisinn  iraihril   in   the  ai 
uMiiiiciit.     'the  |iiini'i|ial  I  ai  Is  III  till' 'I'lraly  liclwi'i'ii  llii'  I  niti'il  St.ili's  anil   Itiissia, 
the  treaty  liclwccn  (Ileal  lliitain  ami  lliissia   liciiif;   sniujai,  arc  thus   mI  |i,i||i  |,y 
IMnli'ssiii-  W'hailiiii; 


And  he  ri'ails  Arlides  I,  2,  :\.  I,  and  .'i  of  llie  Trealv  of  IK21.      And 
at  llie  liiilloin  of  Ihe  pa;;e  lie  lonliiines  : 

Natinii-,  liKi'  iiiijiMiiiials,  liaNcthc  iiiht  nl  mi  laits,  ami  Ihcii  licilirs  are  siih- 
Jci'l  III  the  same  lull's  III'  iiiti.'r|ii'clatinii  anil  nl  nmralily  w  hn  li  'jnvri'ii  in  iiiniiici|ial 
law. 

"  l'!slii|i|iril  '  in  law  is  a  Iciiii.  the  rl  uiinln|,'\  111  which  iin|ilc's  Ihi'  |iii'iliisiiiii  nl 
a|ici'siin  riniii  assi'iiin^  a  rin-t  hy  |iic\iiiiis  cnniliict,  iiicniisistini  thi'icw  illi,  mi  his 
iiW'ii  part  nr  mi  the  |i.irl  nl  llmsc  iimliT  wliniu  Ic  riaiiiis.  ||  is  m  law  a  |iinliiliilinii 
which  ilciiii's  a  man  Ihe  I  i).'hl  III  allc;.'in^  111' ilciiyiii).;  a  Lnt  in  which  lie  li.is  with  a 
lull  kniiw'lcilf.'^c  Iniii;  aii|ilii'sri'il.  A|i|ily  llifi  litis  rule  till'  rnnililsinn  can  nut  lir  cs- 
cajicil  that  in  ciiiisi'i|iiciici'  nl  llic  aci|iiii'sri'ni'c  nl' (iicat  lliitain  in  the  ilaiiii,  jiiris- 
diclinii.  anil  ilmiiiiiinii  nl  llnssia  In  w  hat  is  nnw  Liinwii  ;is  llelii  iii^'  Sea  siiicn  the  ex- 
plialiiiii  nl  till'  ..  Ill' Itiissia  anil  (irral  liiilainin  IK-J.'i,  w  liii  li  was  In  exist  hm 
years,  (irrai  Kiilainaml  hri  Dnmininn  (inNciiniii'iit.  nl  which  lliilish  (Inliimhi.'i  is  a 
jiart,  aic  cslnp|ii'il  liniii  miy  claim  nl'  ri^lil  m  pri\ilcj;c  nl  lakiic^  liir  lll'.■ll'in^r  an! 
iiials  ill  llclirin^'  Sea,  east  ol  Ihe  line  iiicnliiiiieil  as  niii  westrni  hmiiiilarv  in  the 
Ticaly. 
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Then  lie  menlions  llie  woslern  boundary,  wliirli  is  llie  line  on  llie 
map,  unci  then  proceeds  at  llie  botlom ; 

Tlif  courts  liavi!  llie  sanii'  rif.'ht  and  [jowor,  wlicii  imIIimI  upuii  to  interpret  a 
public  Treaty,  to  deiivi'  aid  iVnni  conti'miioiain'ous  inli  rpictalion.  and  by  asct-i- 
lainintr  Ibc  inli'ntion  of  lliosc  wbose  duty  it  is.  nndiT  tin'  (lonslitulion.  to  make 
Treaties,  as  lln-y  bavi'  in  tlie  interpretation  o|  any  olln'i'  law.  \\  bat  tbiMi  was  tbu 
object  in  purcliasin^  .\laska'?  Manifestly  to  extend  our  .Norlwest  boundary  line  so 
as  to  ineludi'  tbc  wliole  frrcuiji  ol  tlie  Aleutian  hiauds. 

Then  he  refers  to  Senalor  Sumner's  speech,  and  then  : 

Subdivision  -2  ol  section  i  ol'  tbe  (".onstiUition  in  detiniTii.'  llie  power*  of  tlie 
President  says. 

He  sbali  liave  jjower,  by  and  witli  tbe  advice  and  consent  of  tbe  Si'uate.to  make 
Treaties,  provided  two-tbirds  of  tbe  Senators  present  concur. 

Then  : 

Jud^re  Slory.  in  coiisidcrini:  Ibis  cl.iuse  of  tbe  (".nnstitulion.  says  :  It  will  be 
(d)served  from  Ibis  Ibal  tbe  power  {•>  make  treaties  is  by  tbe  Constitution  ..'eneral. 
and,  of  course,  it  I'mbraces  all  soils  of  treatii's  for  peace  or  war.  for  commerce  or 
territory. 

Then  : 

It  is  ar;rni'd  tbat  Ibis  (pies|i(Ui  bidonps  to  Hie  political  departineni  of  tbe 
Ciovernmenl.  and  lli.il  il  sbonbl  In'  tliere  adjusted,  but  Ibis  position  is.  1  tbink. 
wliolly  nnlenabb'.  at  b'asl  at  Ibis  slaire  of  tbe  cnulroViTsy. 

Then  llic  learned  .lii(lj;e  cilcs  Sloi\  mi  Ihe  (|ii('<li(iii  lA'  inalviiii;  Tien- 
(ii'<:  and  Uumi  I  had  heller  rcail  ul  llic  iiolldin  id' |iii:;i'  1:2(1. 

(ionu'iess  reco^'ui/'d  tbe  ri^rbl  id'  tbe  I'niled  Stales  to  tbe  wIkjIu  of  tbe  new 
aii|ui-ilinn  by  approprialiui:'  -S  T.-JOii.OOn  to  pay  Inr  tin'  new  lerrilmy,  and  on 
Ibi'  -JT  lb  da\  ..1  .Inly.  I  S(i,S.  eNlcnib'd  llie  law>  of  Ibc  I'liili'd  Stales  relalint:  to 
customs,  I'omiuci'ci'.  and  iiavii:alioii  over  all  Ibe  mainland,  islands  and  wati'i's  of 
tbe  territory  ceded  In  Ibe  Inileil  Slates  by  Ibe  Ijiiperor  nl  llnssia.  See  Revised 
Statutes    see.  l'i,-,(;. 

Sliowin;;  unmi^laKaldy  Ibe  iiiiderslandiiiir  ollbe  (lovernineul  al  Ibe  time  as  l.i 
wlial  bad  been  acipiireil,  and  Ibal  our  Imund.iiy  line  was  located  al  tbe  mie  biiiid- 
red  and  iiinely  Ibird  de;rree  ol  west  longitude.  Tbe  louu-itude  of  a  place  i-  Ibe  arc 
ol  Ibe  eipialoi  inlereepted  between  Ibe  Meridian  passing  Ibrouidi  tlial  place  and 
some  assumed  meridian  to  wbiel|  all  olbei-  ai'e  refeiied.  Dilfi-ieni  nations  liave 
ado|ited  (litlercnl  nieiidians.  Tbe  Knirlisb  reckon  frnni  lie'  Itnval  ( Ibservalury  at 
(ireeiiwii'b  :  tbe  frencli  from  Ibe  Imperial  ( ibsi'ivatory  al  Paris,  and  Hie  (lennaus 
Irom  Ibe  nli»eivalory  .at  Herlin.  or  iVoui  Ibe  inland  ol  I'erro.  In  Ibe  I'liibd  Slater 
we  sometimes  reckon  longitude  Irom  \\  asbiuirbjii.  and  somelimesfrom  (ireenuicli. 
Hut  in  e^laldisbiiiL'  Ibe  \ves|eiii  lioiindary  line  of  Al.i^ka  Ibe  reckonJML'  of  loni.d- 
liide  \\a«  lioiii  (ireeiiwieh.  uliieli  ic,olie~  llii'  line  dividiri:;  lb.'  Cuiitineiil-  nf  Asia 
and  Noilb   \meric-a. 

Tbe  piircba-e  ol  Alaska  wa-  umiue^li.inably  niadi'  ,>illi  a  \  ii'u  !■!  ibe  icvennes 
to  be  derived  from  Ibi'  l.ikinir  of  lur-«eal  in  Ibe  waters  of  Itelnim;  Sea.  and  espe- 
cially on  tbe  Islands  of  SI.  I'anl  and  SI.  (ieor^re.  bulb  id  wliieli  were,  by  Ad  of 
Coii(.'re»s  of  .M;irib  :lrd,  ISt;!i.  made  •  a  special  reMivalii.n  for  (iovemnienl 
purposes  ". 

Secretary  Seward  was  a  skilled  diplomat,  a  learned  man  in  -laleirafi,  aiiu  be 
eviilenllv  lori'«aw  Ibe  income  In  be  deiived  by  Hie  (ioviiiiment  from  Ibe  seal 
industry  on  and  adjacent  to  Ibose  islamls.  Hence,  in  Ibe  iii^'otiatioii  be  insisted 
upon,  and   Russia  conceded.  Ibal  our  boundary  line  sbould  be  extended    to  tbe 


b' 
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moridian  namnd  in  Hip  Tii'Uty.  Thi'  imliisliy  and  consequent  rPVi"'nncR  would  be 
lin[)olpss  witlioul  llic  residuary  pdwi'i'  of  tin'  I'liiti'd  Stall's  In  iprntocl  and  r^LMilalo 
the  taking:  of  t'lir-bcariii^'  animals  in  that  pari  nl  our  dnmaiti.  Tln'  I'llnrl  fif  llir 
United  Stales  to  seize  and  drive  nut  the  illicit  |iiiali(al  ciaft  Ibal  liave  been  navi- 
f-'atinj:  lliuse  waters  fur  years,  indiscriniinalely  slau^rblorin;;  lur-bearinfrs  animals, 
the  euulinualion  cd'  wbieb  ean  but  result  in  Ibc  wanton  deslruetion  (d'  tlit;  rooke- 
ries, the  most  valuable  in  llie  world,  is  a  lej.-iliuiati'  exercise  ol'  Ibe  powers  of 
soveroi;:nty  undei-  the  law  (dnalions,  wilb  which  no  nation  can  law  (ally  inlerlere. 

The  ipiestiou  ol  Ibe  conslilutionalily  ol'  Ibe  Ad  (d'  Don^rre^s  ol  ,luly  -JTlb  IMtls 
(Hevised  Slalnles,  paire  ;ij;V;,  scarcely  deserves  notice,  since  it  has  been  sustained 
by  this  couit. 

The  conclusion  I  have  reached  is  that  the  4leniurrer  nnisl  be  o\eiruled,  and  it  is 
so  ordered:  ami  that  juili.'ineiit  of  forfeiture  to  the  I'niled  Slates  be  entered  a^'ainst 
ei'cli  of  Ibe  vessels  separately,  toj  'llier  wilh  lliejr  tackle,  apparel,  furniture,  and 
carjius.  saving  to  Ibe  masters  and  mates  llieir  private  i)ro|ii,'rly,  such  as  nautical 
instruments  and  Ibe  like. 


Sir  Charles  Russell. 


I   lliiiik    lliure  can   lie   litllo  doiibt.    al   leas! 


I  submit  Ihere  can  lie  litlle  douhl.  Ilia!  I  am  now  warrankMl  in  assuminf; 
llial  llif  'rribiiiial,  having-  foilowv'd  Ibis  ariiuiiuMil,  caiinul  fail  lo  liuve 
ii'Tiv'Hl  al  this  rlear  coni'lusioii  :  Ilia!  liiesi'  vessels  were  seized  for  a 
sii;  "(I  ed  lireacii  of  a  munieipal  Slaliile,  (ha!  Ibe  men  were  im|irisoned  b\ 
'!if  ,  .lenl  (if  Ibe  ('.oni'l,  and  Ibal  Ibe  cdiifisealion  of  llie  vessels  seized 
■'.as  pari  of  tlie  penalty  attached  bv  the  mimieipal  law  for  Ibis  breaeb. 

.Now,  I  have  a  word  lo  say,  Ind'ore  I  ask  Hie  ('.(Uiil's  permission  lo  sum 
u|>  the  gei<eral  eoiiejusions.  about  the  cbaraeter  of  the  Court  itself,  it  is 
a  municipal  Cor-'  admiuislei'ing  the  municipal  law.  part  of  wbieb  iniinici- 
pal  law  imdouiiledly  is,  as  far  as  il  enl.'rs  inlii  municipal  (iiieslions,  inler- 
nalionallaw.  Hut  a  I'ri/eC.oiirl  isadisliiicl  Court,  wilh  dislincl  lii  net  ions; 
not  acting  upon  municipal  law  but  sliuliinj:  lis  eyes  to  municipal  l<iw  alto- 
j;ellier  as  such  ;  derivinj;  its  aulliority.  no  ddubt.  from  the  appoinlment  ol 
the  SovereiiTu  Power  that  has  caused  Ibe  marine  capture  to  be  effected, 
but  altlioui;li   deiiviiii;  its   aulhurilv   from  Ibal   creation, 

riii»     ilistiiictinii     liel- 

I'rom  the  mnir.i'ul  that   il   lias  cn.'aled   il    il   ceases  lo  be     »■'■"  ''""  '■""■" 

iinti  MnuicipalCi.iirl^. 

a  municipal  Court.  I  should  have  tboufibl  these  lhinf;s 
were  aimost  eh  liieiihu  in  the  subject,  but  as  my  learned  friend.  Mr  Car- 
ler,  d'd  not  'iipca''  '  'cn  In  think  il  iiecessai'v  lo  consiiler  wlial  musi  be 
I  he  cha  -ac'  'r  .!'.;'i  oil'  rnalional  Cniirl  if  its  decree  is  lo  be  ref;arded  as  a 
.liidj;nien!  i;.' .01  tnln  ualional  C.omi,  I  imisl  call  the  atleidion  of  the  Couil 
brielly  to  soih-  .  n     oril*  iipoii  Ibe  siibjecl. 

I  cite  Ibe  work  w'ii-kmiwn  in  Knj;land  and,  I  Ihink.  nol  unknown  in 
.America,  Manninj;'s  ••  Cominenlaries  on  Hie  i-aw  id'  .Nations";  and  the 
edition  fr<im  which  I  cite  is  the  one  published  in  iHT.'i  b\  Mr  Sheldon 
Amos,  himself  a  writer  of  distinction,  a  member  of  the  liar  and  Professor 
of  .lurispriidence  al  L'nivei'sily  Coilep'.  and  Lecturer  on  international 
I. aw  to  the  Council  of  Legal  Kdi cation  of  the  Inn-^  of  ConrI  in  I.,ondoii ; 
and  on  po'     i~\L  ho  says  : 

"  QU'  ':  ,-.'.r maritinieciiplnre  are  adjiid;;ed  li\  (^ouil- ^prci.illy  consliluled  for 
that  pnrp.)-^  '•  b>rm  of  Ihese  Courts  is  dill'erenl    in  ilillercnl  countries,  but   in 

all  Ibey  are  vi,-  ,  ,ct  Ire-n  the  municipal  Iribiinals  of  Ibc  counliy  ami  are  comiiiis- 


—  s;i()  — 

sioncd  lo  ('.eride  according  to  lli;i  law  olnalions,  including  tlio  cnga;tcinents  of  Irea- 
tics  wli'.i'c  anv  such  exist. 


I  need  nol  slop  lo  point  out  llial,  us  betwooii  two  countries  who  have 
o'.ilei'cd  into  ii  Irculy  wliicli  ii;ives  to  llio  Iwo  I'owors.  parlies  lo  the  Ireuly, 
eights,  anioiii;  others  il  may  he  righls  ol'  ca|»[iin'.  those  Irealies  lon- 
slilule  as  between  Ihosc  I'owers,  and  as  hindinf;  upon  them,  a  portion 
ol'  international  law.  Ordinarily  speaking,  I'rize  C.onrls  have  lo  deal  with 
a  slate  ol'  helligeriMicx ;  as.  ibi-  inslance,  where,  in  the  strnggle  for  mas- 
tery, one  Power  seeks  lo  ohtuiii  possession  of  the  properly  and  Ihe 
resources  of  another,  or  where  one  I'ower  seeks  to  get  hold  of  conlrahand 
of  war  which,  if  ohtaincd  by  its  opponent,  would  he  of  importance  to 
that  opponent  in  the  light  :  or,  again,  (jucslions  of  sei/ure  for  running  a 
blockade  —  questions, which  \tould  arise  when  Ihe  ship  was  brought  into 
the  Prize  Court,  whether  Hie  blockade  was  elVeclive,  (picstions  wlielher 
the  blockade  had  been  \m  \  '•>v  uol'lied,  and  oilier  cpieslions  of  thai  des- 
cription. Ordinarih,  Ihertf'  'ize  Courts  have  lo  do  with  a  slate 
of  belligerencv,  iiol  exclusi\ely,  r  Ihe  main  evccplion  — I  will  nol  un- 
dertake lo  say  Ihe  sole  exception,  though  I  kn<pw  no  other  —  is  cases  of 
caplure,  where  (piasi-bclligereni  rights  are  exercised  or  exercisable  under 
treaty  as  betwucn  parliculai'  I'owers;  Ihus,  for  inslance,  assuming  liiere  is 
a  Slave  Trade  Trealv  betwijen  the  United  Slates  of  .Vnierica  and  Creal 
itrilain  by  which  rigiils  of  search  are  conceded  lo  the  rcspcelivc  Powers, 
and  Ihe  right  of  seizure  of  vessels  engaged  in  carrying  on  llial  trade,  a 
seizure  eireeted  by  one  or  other  of  liit!  Powei's  brought  into  a  Pi'ize  court, 
the  (piestion  in  llial  case  woidd  nol  lie  wlielher,  according  to  the  general 
international  law,  Ihe  seizure  wa<  jusliliabl(>  and  coiiliscalion  ought  lo 
follow,  but  wlielher  bv  iiilernalional  law,  plus  Hie  provisions  of  lliis 
tr(>aly,  the  particular  properlv  had  or  had  iml  been  jusliliably  caiilured. 

Mr  Justice  Harlan. —  itniav  assist  von  in  vmir  argument.  Sir  Charles, 
for  me  lo  suggest  that  this  Court  in  Alaska  has  jurisdiclion  which  is  de- 
lined  by  ail  .Vet  of  Congress,  as  il  exercises  oiih  such  jurisdiclion  as  Ihe 
.\cl  creating  il  authorizes. 

Sir  Charles  Russell.  —  Thai  is  iiiv  point.  I  am  obliged  to  you, 
Mr.lustice  Harlan,  for  menlioiiiug  il. 

Lord  Hannen.  —  Nave  yon  got  the  .\cl .' 

Sir  Charles  Russell.  —  I  liave  not,  but  my  learned  friends  can  place  it 
alour  disposition. 

Mr  Phelps.  —  Thev  have  prize  jurisdiclion  under  the  general  judiciary 
Act. 

Sir  Charles  Russell.  —  I  should  like  to  see  il. 

Mr  Phelps.  —  We  will  bring  it  in. 

Sir  Charles  Russell.  —  I  iiegaii,  early  in  my  observations,  by  saying  I 
did  nol  slop  to  consider  the  <pieslion  whether  or  nol  a  municipal  Courl 
might  or  might  not  be  constituted  a  Prize  Court.  My  point  here  is  that  il 
was  not  inralivil  as  a  Prize  Courl;  thai  no  proceedings  of  any  kind  which 
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bear  the  faintesi  resemblance  lo  proceedings  in  a  prize  snil  svere  instifu- 
ded.  It  canno'  be  at  one  and  the  same  time  performinj;  Ibe  functions  of 
a  municipal  Court  and  of  an  international  Court.  Tbc  two  positions  are 
repugnant  and  inconsistent  tlieonewilli  tlie  other.  In  the  one,  the  judge 
is  adminislering  the  municipal  law,  and  in  Ibe  other  be  shuts  his  eyes 
lo  liie  municipal  law  and  administers  international  law  and  international 
law  alone. 

Senator  Morgan.  —  You  say  tliat  you  could  not  embrace  both  ground 
of  forfeiture  in  the  same  Information. 

Sir  Charles  Russell. —  lInquestionai)ly  that  is  my  contention.  That 
is  made  clear  if  (lie  Tribunal  will  bearwitii  me  a  little  longer,  in  the  same 
hook,  at  page  470,  where  the  point  is  further  discussed. 

For  the  hislory  ami  true  liniils  of  llic  jurisdirtion  i)f  tlio  Rnglisli  Hif;Ii  Court  of 
Admiralty  in  pii/.o  cases, sou  Lord  Maiisllcl(rsjii(l).'iiient  in  /.iiicln  v.  /tnilni'i/  iiiiiiann- 
lhcr,cUet\  in  a  note  to  /.<]  Cniix  v.  A'rfni,  Dou^'las'  Itcpiirls,  vohimc  |[,  |iaf;(>  ii'.U. 
His  lordship  disliii^'iiislics  tin'  liiiictioiis  ol' the  judtfi'  ol'tln'  court  unilci'  liis  jjiMieral 
I'onmiissioii  and  tliosi'  under  a  special  coi  Miissioii  issued  only  in  timu  of  war.  This 
distinction  gives  rise  to  the  two  aspects  o  ,!  -  Court  of  Admiralty,  that  of  an  "  ins- 
tance "  court  and  that  of  a  "  [irize  "  court. 

You  will  recoiled  I  called  alleiilion  yesterday  to  the  language  in  rela- 
tion to  tiiis  particular  Court  wliich  pointed  lo  il  being  regarded  as  an 
"  Instance  "  Court  and  a  Court  of  original  jurisdiction. 

"Till  iuannerofproceeding",  says  Lord  Mansfield,  "  is  totally  diiforenl.  The  whole 
system  (if  litigation  and  jiuisdiclinu  in  the  prize  enui'l  is  peculiar  to  ilsi'lf;  it  is  no 
more  like  the  ("onrt  of  Admiralty  IIkmi  il  is  to  any  louil  in  Westminster  Hall"  Hy 
i\u'  Naval  Piize  Act  of  IS(U,  which  reeiled  that  il  was  expedient  to  "  enact  perma- 
nently, with  auiundmenis,  such  provisions  eoneerning  naval  prize  and  matters  con- 
nected therewith  as  have  heretofon^  hoen  usually  passed  at  the  heginniiig  of  a  war" 
the  High  Court  of  Admiralty  has  jnrisdiilion  given  it  throughout  Her  Majesty's 
dominions  as  a  priz.'  court,  and  an  aopeal  isgiven  to  the  .ludicial  Committee  of  the 
Privy  Couniil. 

I  point  oul  thai  lliat  is  very  mucii  like  the  case  my  learned  friend  sug- 
gests; thai  this  is  a  Court  whicii  has  power  to  act  as  a  Prize  (^.oiirt  under 
(he  Act  of  Congress,  because  under  Ibe  Naval  Pri/.e  Act  of  IHfli  lliere  is 
given  to  the  Court  of  Admiralty  powers  to  act  as  a  Prize  Court.  Now  be 
proceeds. 

The  truefimetions  of  a  prize  emul  are  curtly  ex|iresscd  hy  Lord  Manslield  in  the 
course  of  the  judgment  ahove  referred  to.  "  The  end  oi  a  prize  Court  is,  lo  suspend 
the  proiierly  till  condemnation;  to  p\mish  every  sort  id' misheliaviour  in  the  cap- 
tives; to  restore  instantly,  re/is  h-rnlis  (as  the  hooks  express  il,  and  as  I  have  often 
heard  Dr  Paul  i|uote).  if,  upon  the  iuikI  summary  examination,  there  don't  appear 
sufllcient  ground;  to  conihmn  linally,  if  the  goods  really  are  prize,  against  every- 
body, giving  everybody  a  fair  opportunity  id'  being  heard.  \  captor  may  and 
must  force  every  iiersoii  interested  may  force  him  to  proceed  to  coiidonm  without 
delay  ". 

.\nd  Lord  StowcU  says ; 

"It  is  to  be  recollected  that  this  is  a  court  of  the  I,aw  of  Nations,  though  sitting 
liere  under  the  authoiily  of  the  King  of  (Ircat  Britain.  11  belongs  to  other  nations 
as  well  as  to  our  own  ;  and  what  foreigners  have  a  right  to  demand  from  it  is  the 
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ailiiiinislnilion  of  llio  Law  of  Niilioiis,  simply  and  oxclusivi'ly  of  llic  iiiti'odiiclion 
of  principlos  borrowed  from  our  own  iininuMpal  jniisprudence,  lo  which  il  is  well 
known  they  have  at  all  limes  expressed  no  inconsiderable  relnclance". 

Let  me  repeal  llioso  words : 

And  what  forei^rni-rs  have  a  ri^rlit  lo  demand  from  it  is  the  administration  of  the 
Law  of  Nations,  simply  and  exclnsively  of  the  introduction  of  principles  borroved 
from  our  own  mnnicipal  jurisprudence  : 

Then ; 

"hi  formintrmy  judf-'uienl,  1 1  rust  that  it  has  not  for  a  moment  escaped  my  anxious 
rocoUeclion  what  it  is  that  Ihe  duty  of  my  station  calls  from  me,  namely,  not  to 
deliver  occasional  and  shiftinj,'  ()|iiuions  lo  serve  present  pur|>oses  of  particular  na- 
tional interests,  hut  to  administer  with  indiflorence  thai  justice  which  the  Law  of 
Nations  holds  out  without  dislinction  lo  independent  Stales,  some  happenin},'  to  ho 
neutral  and  some  hellijicrenl ;  the  seat  of  judicial  authority  is  indeed  locally  hero, 
in  Ihi'  helliirereni  country,  according  t"  the  known  law  and  (iracticn  of  nations; 
but  Ihe  law  itstdf  has  no  locality  ". 

Now,  I  have  furllier  lo  point  oiil  tliat  il  is  impossible  —  even  if  it  liatl 
been  before  the  learned  Jtidj^e  il  would  liave  i)een  impossible — for  liim 
upon  liie  grounds  now  advanced  lo  have  entered  upon  lite  question  in  any 
other  lif^iil  than  tiial  in  wliicli  he  did  enter  upon  it,  namely,  the  cons- 
truction of  litis  niunicipid  Statute.  Why?  It  is  now  said  —  and  let 
tiierc  bo  no  doubt  about  the  clearness  of  my  enunciation  of  what  is  now 
said  —  that  the  rigiit  of  Ihe  llniled  Slates  is  based  upon  the  faclof  pro- 
perty in  seals;  property  in,  and  industry  founded  upon,  seals;  liiat  Ihat 
properly  rigi't  or  iuleresl  carries  with  it  further  the  right  lo  do  whatever 
in  the  juilgmenl  of  Ihe  nation  is  reasonably  necessary  anywhere — evcry- 
wiiere  —  lo  protccl  (hat  properl\  and  Ihat  jjroperly  right.  That  is  Ihe 
allogalion.  Let  me  point  oiil  Ihat  nowhere  was  that  ever  suggested 
unlil  (he  parlies  were  prejjaring  to  come  liere  to  put  this  case  before  you; 
that  llieir  case  lias  been  fron.  the  lirsl  b^'sed  upon  a  right  restricted  in  a 
defined  and  local  area.  They  say  that  this  Statute  is  the  equivalent  of  an 
international  regulation  for  the  jiroleclion  of  their  own  rights.  It  cannot 
be  so  treated.  If  il  is  ii  righl  (hat  is  incident  lo  properly,  it  musi  follow 
properly  wherever  property  is  :  but  this  internalional  regulation  embodied 
under  Ibis  municipal  Statute  applies  to  a  delined  area,  Ihe  part  of  the 
Hehring  Sea  easi  of  the  line  of  demarcaliou. 

1  sum  up  therefore  Ihe  whole  of  my  argument  on  Ibis  point  by  invi- 
ting this  Tribunal  to  lind,  lirsl,  the  fact  of  these  seizures;  next,  the  fact 
that  they  were  seized  by  Ihe  aulhorils  of  Ihe  United  States;  nexl,  (hat 
they  were  seized  for  breach  of  a  municipal  Acl.  and  for  Ihat  cause  only; 
next  that  Ihe  judgment  was  claimed,  and  Ihe  judgment  was  based,  upon  a 
breach  of  that  municipal  Slatule  only,  and  that  that  municipal  Statute 
purported  to  prevail  and  to  be  efTective  in  a  delined  area. 

If  these  facts  are  found  (and  I  have  already  underlaken  to  formulate 
them  in  a  more  precise  way  and  to  put  them  in  wriling  for  IheTribimal) 
the  conclusions  are  inevitable  that  these  icizures  were  unwarranted  : 
that  they  were  an  attack  upon  the  equality  of  Great  Britain  on  the  liigh 
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seas  :  lliat  lliey  were  unwarranted  by  the  law  of  nations,  the  ships  of 
Great  Britain  on  the  lii^'h  seas  bring  part  of  the  territory  of  Great  Britain  : 
and  tliat  an  olfcnce  lias  been  thereby  coramitled  against  international 
law,  and  against  the  sovereignly  of  theOuecn,  for  which  we  are  entitled  to 
demand  adequate  and  just  compensation. 

Lei  me  guard  against  a  possible  misapprehension.  The  Tribunal 
will  understand  that  so  far  I  am  arguing  upon  the  question,  Were  these 
mea;  ures  jusliliablc  or  not.  My  argument  has  tended  to  show  that  they 
were  not  justifiable  on  the  grounds  that  were  then  advanced.  My  argu- 
ment has  further  tended  lo  show  that  even  if  there  were  such  a  right  in 
respect  of  property  —  such  a  right  of  protection  as  is  now  advanced  — 
that  thai  right  cannot  be  invoked  in  justification  of  these  seizures.  The 
conduct  of  Ihe  United  Slates,  the  whole  tenour  of  their  proceedings,  pre- 
vents Ihcm  from  being  entitled  to  raise  any  such  question  as  a  justifica- 
tion for  such  seizure. 

But  1  wish  the  Court  to  understand  that  I  do  not  thereby  mean  to 
say  that  Ihcy  are  shut  out  from  the  discussion  or  the  claim  of  that  right. 
When  I  come  to  the  larger,  the  general  question,  —  I  have  been  confining 
myself,  of  course,  to  Ihe  question  of  seizure,  as  I  hope  the  Tribunal  un- 
derstands, —  when  I  come  to  the  question  in  its  proper  order,  I  will 
discuss  whether  any  such  right  exists,  and  what  will  be  the  sanction  which 
by  international  law,  if  it  existed,  could  be  brought  into  use  in  support 
of  that  right. 

Senator  Morgan.  —  1  believe,  Sir  Charles,  you  do  not  claim  that  the 
United  States  is  estopped  by  lliat  decision  from  going  fully  into  the 
question. 

Sir  Charles  Russell.  —  No;  that  is  exactly  what  I  want  lo  convey.  1 
say  as  regards  the  question  of  the  justification  for  those  seizures,  the 
United  States  are  not  estopped  from  raising  the  general  question  which 
the  Tribunal  has  to  decide. 

Senator  Morgan.  —  Then  why  are  they  estopped  on  the  question  of 
seizure,  if  you  did  not  take  an  appeal  ? 

Sir  Charles  Russell.  —  Because  they  did  not  profess  to  act  according 
lo  international  law  ;  because  tluiv  did  not  act  according  to  international 
law;  because  Ihe  Court  was  not  an  international  Court;  because  it  did  not 
profess  lo  be  an  international  Court;  because  the  case  of  the  Ijiited  Sta- 
les was  put  on  a  different  ground,  and  the  Judge  acted  on  a  different 
ground.  But  I  do  not  suggest  that  they  are  estopped  from  arguing  the 
general  question  when  it  comes  in  the  order  of  these  questions  which  the 
Tribunal  has  lo  decide. 

The  President.  —  I  suppose  you  admilthal  in  case  the  seizures  were 
to  be  authorized  or  could  be  authorized,  in  your  opinion,  by  other 
grounds  than  those  indicated  in  the  Judgment,  you  would  not  consider 
that  we  should  be  bound  to  declare  llic  United  States  answ erable  ? 

Sir  Charles  Russell.  —  I  certainly  do,  Sir.  As  regards  the  seizures 
wiiich  have  actually  taken  place  I  contend  that  the  United  States  must  rely 
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upon   llie   ciisi;  l!ic\    liii\(!  Iliomsolvos    prosenlc'd,  iiiul  wliicli  tlioy  liavo 
lliciiiselvcsmiule  llio  basis  of  llie  Jiidfimcnt  tlioy  invoked  rrom  llic  Coiirl. 
Senator  Morgan.  —  If  lliero  was  an  error  in  llio  .Indgincnt  of  llio 
Couil,  you  had  \our  rifjiil  ol' appeal  to  correel  it. 

Sir  Charles  Russell.  —  Kxcept  lliat,  as  a  mailer  orCacl,  there  was  no 
rigiil  of  a|)pi'al. 

Senator  Morgan.  —  None  .' 

Sir  Charles  Russell.  —  No.  If  thai  be  questioned,  F  can  refer  to  tlie 
fad.  We  ;;ave  nolice  of  appeal,  and  it  turned  out  that  the  judicial  arran- 
gements won;  in  a  somewhat  rude  slate  in  .\laska,  and  there  was  no 
Court  to  which  it  could  be  had  at  tiuil  lime. 

Senator  Morgan. —  The  case  was  not  beyond  the  powerof  prohibition. 
Sir  Charles  Russell..  — IN'ow  you  are  touching  upon  a  thorny  subject, 
on  which  men  may  well  dilTer.  I  can  only  say  it  was  thought  by  those 
advising  the  (Jovernment  of  llei-  .Majesty,  or  the  Canadian  (iovernment, 
that  it  was  worth  trying  if  there  couhl  be  a  prohibition.  Hut  .Mr  .lus- 
tice  Harlan  was  of  a  dillerent  opinion. 

Mr  Justice  Hurlan.  —  In  one  of  those  cases,  the  appeal  taken  by  the 
vessel  —  I  (hink  so,  but  the  book  will  show  —  was  dismissed  by  the 
pelagic  scalers  lliemselves. 

Sir  Charles  Russell.  —  On  the  ground,  as  I  am  informed,  and  as  the 
papers  show,  that  though  they  gave  notice  of  appeal,  it  turned  out,  owing 
to  the  imperfection  of  ju<licial  arrangements  then  existing  —  liiev  have 
been  set  riglil  since  —  there  was  no  Court  to  go  to. 

Mr  Justice  Harlan.  —  Periiaps  not  the  imperfection  of  judicial  arran- 
gements, hut  Ihe  want  of  proper  preparation  ol  the  case  for  an  appeal 
under  Ihe  Slalule. 

Sir  Charles  Russell.  —  !  think  not,  with  deference. 
Mr  Justice  Harlan.  —  Well,  I  mav  be  wroutf. 

Sir  Charles  Russell.  —  At  uU  events,  if  that  is  a  mailer  that  presses 
on  Ihe  miiid  of  the  Court,  I  will  lake  care  to  come  furnished  with  the  exact 
facts,  but  1  think  it  is  nol  important,  it  is  not  a  case,  as  the  mem- 
bers of  the  Court  will  recognize,  of  litigation  as  between  subjects,  and 
where  llie  judgment  of  a  Court  may  work  a  grievous  wrong,  which  may 
give  rise  to  Ihe  need  for  diplomatic  intervention:  in  which  jcase  it  is  a 
diplomatic  rule  that  all  modes  of  possible  redress  furnished  by  the  judi 
caUire  of  the  country  should  be  pursued  before  diplomacy  will  inter- 
vene. That  is  a  clear  rule,  but  it  has  never  been  held  to  apply  to  an 
.Act  of  Stale,  where  the  contention  was,  on  one  side,  that  the  Stale  was 
acting,  or  the  authority  of  the  State  was  being  invoked,  to  bind  another 
State  outsiile  the  limitations  of  law.  My  learned  friends  have  not  made 
that  point,  and  it  is  so  bad  a  point  that  I  do  not  expect  it  will  be  made. 

EXA.MI.NATION    OF    TUE    FIRST    FOLK     QUESTIONS    OF    AUT.     VI 

1  come  next  —  am'  1  am  very  glad  to  feel  I  am  making  some  little 
progress,  not  as  much  as  1  could  wish  —  to  the  questions  1,2,  3  and  i  in 
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Arliclc  VI,ii|'on  Nsliicli  llio  Trihminl  will  rLMiiuuibur  thai  whatever  position 
in  ai'};uiui'nt  is  laken  l)\  tlio  learned  coinisel  on  one  side  orllio  oilier  as 
to  suj!;}j;estin^  a  greater  or  less  relative  ini|tortante  to  those  questions,  yet 
tiialeoiirsc  does  not  alleel  the  duty  of  this  Trihunal,  the  obligation,  I  may 
res|)eetl'idly  say,onhis  Tribunal,  to  decide  upon  (heir  meaning;  because 
Article  \\  nujuires  "  thai  the  award  of  the  Arbilralois  shall  embrace  a 
distinct  decision  upon  each  ol'llic  said  live  points  ". 

I  group  those  four  questions  together  for  an  obvious  reason  of  conve- 
nience. They  naturally  hang  together.  The  first  deals  willi  the  (pies- 
tion  of  itussia's  asserti(ms  of  right;  the  iiexl  deals  with  the  tjucslion  of 
Great  Hritain's  recognition  of,  concession  of,  those  rights;  the  third  deals 
with  the  question  of  whether  the  Uehring  Sea  was  included  in  llie  phrase 
'  I'acilic  Ocean  "  in  the  Treaty  of  182.");  and  the  fourth  deals  with  the 
transmission  bx  cession  of  wlialever  rights  Hussia  had  to  the  'Jnlted 
States. 

They  nalurally,  therefore,  hang  together.  The  (irsl  comment  I  have 
to  make,  Mr.  President,  is  Ibis  :  In  view  of  the  present  state  of  this  con- 
troversy, it  must  strike  you  as  odd  why  these  questions  have  been 
formulated  al  all;  why  you  should  be  troubled  with  the  decision  of  ques- 
tions which  the  learned  counsel  for  the  United  Slates  tell  us  have  no 
real  importance  or  value  at  all.  NN'hy  do  I  say  that?  Hecause  they  tell 
us  I  hat  it  docs  nol  matter  what  rights  lUissia  e.vercised  or  what  rights 
were  conceded  to  Itussia  by  Great  IJritain ;  the  right  they  arc  standing  upon 
is  a  right  which  llie^  have  inherent  in  their  territorial  dominion;  allaclied 
to  their  righls  of  property  interest  in  the  fur-seals  or  in  the  industrs 
founded  upon  the  fur-seals:  dependent  upon  no  prior  action,  (dnlrolled 
by  no  prior  action,  but  simply  a  right  inherent. 

But  1  have  first  to  ask  the  Tribunal  to  determine  whether  Ilia!  is  (lie 
question  of  right  at  all,  it  obviously  is  not  one  which  is  referred  jo  in  llic 
first  of  these  questions.  We  are  told  by  my  learned  friends  now,  Ilia! 
Russia  was  not  exercising  general  rights  of  jurisdiction  and  Sdvcreingly, 
but  was  only  protecting  by  regulations  her  industry  and  her  properiv 
rights.  But  that  is  not  the  question  which  is  raisi;d.  and  llial  was  nut 
the  true  character  of  the  claim  of  Bussia  al  all.  Let  me  jus!  examine 
that  case,  for  it  is  necessary  in  order  that  the  Trilninai  should  give  the 
correct  answer.  What  is  the  question?  The  (lueslion  is.  What  exclu- 
sive jurisdiction  in  the  sea  now  known  as  the  Beliring  Sea,  and  what  exclu- 
sive righls  in  the  seal  fisheries  therein  Bussia  asserted  and  exercised. 
It  is  clear,  for  the  reason  that  I  have  given,  that  it  cannot  be  a  right  in 
respect  of  property  or  properly  interest  which  is  adverted  to,  because,  as 
I  have  more  than  once  pointed  out,  such  a  right  in  relation  to  property 
or  property  interest  as  is  claimed  is  nol  a  right  which  iias  any  legal 
circumscription  al  all.  It  is  a  rightwhich  exists  wherever  , the  properly  is. 
it  is  the  right  of  defence  of  the  possession  of  properly  against  any  man 
who  attacks  that  properly  wherever  that  properly  island  wherever,  lliere- 
fore,  it  needs  to  be  defended. 


li 


~  856  — 

Tlml,  lliorcforc,  is  iiol  llic  kind  of  i'if,'iil  rcrnrrcd  hi  as  (lie  "  cxcliisivo 
jiiiisdiclidii  "  of  llio  t'liili'd  Shilos.  Wlial  thru  does  il  iiii'iiii?  It  mi'aiis. 
\Mial  s()\('n'i^'n  anllioriU,  exclusive  (d' ail  oliior  i'(i\>efs,  and  in  a  dtdiiicd 
and  dclinile  area,  was  excM'ciscd  \>\  Knssia. 

In  oilier  words,  wluil  sovcreijiii  anihoi'ilv,  exeliisive  of  all  oilier  I'owers 
was  exercised  l)\  Itnssia  in  llie  Helii'iii);  Sea?  Thai  is  Ihe  eliaracler  of  llu? 
queslinn  conleinplalcd  and  |inl  in  (|neslion  one,  Ihe  lirsl  (|nestioii(d' Ar- 
ticle VI.  Kxclnsive  jnrisdiclion  in  Ihe  lleliriii},'Sea:  Terrilorial  sovereignly 
wliieli  lirooked  no  rival  in  Ihal  sea.  Kxilnsivt!  in  llie  same  sense  llial 
there  is  exeliisive  lerrilorial  dominion  on  llie  land.  And  I  must  refiM'  lo 
some  docuinenls  which  have  not  yet,!  think,  boon  adverted  to,  as  showing 
thai  thai  was  what  was  ineani  when  this  case  was  originally  |)resented  hy 
the  I'liiled  Slates.  I  do  not  know  whether  any  of  yon  genthimen  have 
ever  compared  this  original  Case  of  the  I'liileil  Stales  as  regards  the  (|iies- 
lions  put.  and  the  space  devoted  to  the  consideration  of  those  qiiestions 
relatively  compared  with  the  space  they  have  assumed  in  Hk;  writttMi 
argument  of  counsel,  and  in  the  oral  argument  of  counsel.  liCl  me  ask 
your  attention  to  the  matter.  The  whole  of  this  Case  on  the  part  of  the 
United  Stales  up  to  |iage  8t  is  c';iiversant  with  what  may  he  called  their 
claim  of  title;  and  thai  claim  of  title  is  hased  wlndly  upon  the  rights 
exercised  hy  Itussia  as  lliey  allege,  recogni/.ed  and  conceded  h\  Creal 
Britain  as  they  alli'ge;  and  to  which  rights,  so  recognized  and  <'oiice(le(l, 
they  in  18(57  succeeded  hy  the  treaty  of  that  year.  Il  is  only  at  page 
85 — I  pray  your  attention  to  this,  for  it  is  importanl  —  thai  we  lind  any 
reference  to  the  claim  which  now  takes  so  promiiieiil  a  part  in  the  discus- 
sion of  the  (inestion.  .After  having  elaborated  the  llussian  pari  of  their 
Case,  on  page  8")  is  a  jiaragraph  which  begins  thus  : 

Itiit  ill  (li'lenuiiiiiip  what  riglil  of  |irolnc(ioii  or  piopiTlv  tliis  (iovorniiioiil  lias 
in  till'  fiir-sfiils  rrciiiiciiliiif.'  Iliu  islaiiils  ul' llic  Uiiilud  Stales  in  Heiiriiiir  Si'a  wliPti 
sucii  seals  arc  found  oiilside  of  (lie  onliiiaiy  tlirei'-iiiile  liinil,  il  is  not  coiupelled, 
neillii'r  ilm'sit  intend,  to  rest  its  case  allojjetlii'i'  upon  tlie  jurisiliitioii  ovit  liehrin;; 
Sea  estal)lislie(l  or  exercised  liy  llussia  prior  and  up  to  llie  time  of  llic  cession  of 
Alaska.  It  asserts  llial,  (|uile  independeiilly  of  this  jiiiisdicliiJii.  il  has  a  li^rhl  of 
proloetion  and  property  in  lliy  fni-suals  IriMiuenliiij,'  tile  I'ribiluf  islands  when 
found  outside  tlio  ordinary  ttiroe-iuile  limit. 

And  here  is  the  whide  argument  in  supjiorl  of  that  right,  that  novel 
right,  as  I  think  it  is  admitted  lo  be  : 

.\ii(l  it  bases  this  ri|,'lit  upon  the  estahlished  principles  of  llio  common  and  the 
civil  law,  upiiii  the  piactice  of  nations,  upon  the  laws  of  n.  .ural  history,  and  upon 
the  conimon  inleiesls  of  mankind. 


I  have  here  read  every  word  of  the  argument  in  this  Case  of  the  United 
States  in  support  of  this  claim  of  proteclioii  and  property,  which  is  now  the 
great  portion  of  their  argument. 

Mr  Foster.  —  The  next  paragraph  will  throw  a  little  light  upon  it. 

Sir  Chajles  Russell.  —  Oh,  of  course  they  go  on  lo  justify  that  by  the 


dclnils  (if  sctil  lif'o ;  I  am  pcrl'erllN  u\>iir(>oriliiil.     I  iiiii  lalkin^oriir^Miiiii'iit, 
Mr  Fosler.     That  iiilciTiipliou  is  needless.     I  read  the  nuxl  |juragni|ili  : 

In  orili'i'  thill  this  riaiiii  of  ri).'ht  nl'  pripturtioii  ami  |irci|iiM'ly  may  lie  ricurly 
prusi'iitiMl,  it  will  he  iii'cossaiy  to  tiiitiT  in  sumo  dt'lail  ii|ii)ii  an  cxaiiiinatioii  of 
fur-seal  lilis  at  llio  I'rihilol'  Islands  and  clsowhore,  and  ol'  tho  various  iiitori'sts  asso- 
clutod  with  it. 


I  am  dealing;  willi  lliu  ar^^'uinuiit,  uiid  not  with  tin;  slatcmcnl  o(  rncls. 
I  liavo  said  fnmi  llic  bejjinniiif;,  and  I  shall  no!  recede  ironiil,  thai  so  far 
as  llie  detisioii  of  the  question  of  |)ro|ierlj  in  lliese  aninials,  iVce  swim- 
ming animals  in  llie  sea,  lireeding  u|ion  those  islands,  and  spending  a 
considerable  |mrl  of  (heir  life  there,  is  concerned,  it  de|)en(ls  in  our  view 
upon  faels  lliat  are  not  in  dispute  a!  all.  1  am  dealing  with  their  argu- 
ment, and  here  it  is.  They  base  this  elaim  "  npoii  theprineiples  of  (com- 
mon and  civil  law,  upon  the  praclieu  of  nations,  upon  the  laws  of  natural 
hislory,  and  upon  llie  common  interests  of  mankiml  ". 

Itut  il  does  not  rest  lliei'e.  Accoi'ding  to  the  informa- 
tion which  they  llien  had,  and  which  lh(>y  believed  was  h.h.h ..i  ihc  itnssian 
reliable  information,  they  had  got  a  most  valuable  body 
of  testimony  for  the  purjiose  of  establishing  that  Itnssia  had  made  these 
claims,  and  that  the  conci^ssion  of  these  claims  had  been  I'ecogni/eil  by 
(ireat  ISrilain;  that  Itussia  had  asserb-d  Ihese  and  had  acted  upon  the 
nsscrlion  without  coiiiradiction  by  (■i-(>al  Itiitain:  and  to  show  that  llial  is 
so  I  am  led  to  call  allentioii  to  Ihi^  performance  of  that  very  astute,  but 
unscrupulous  artist,  .Mr.  Ivan  I'elroU'.  Will  the  (!ourt  favor  me  by  liii'' 
ning  to  page  il  of  the  I  iiib-d  Stales  Case?  I  do  not  know  whether  that 
has  been  done  for  you  which  I  have  had  done  for  mc,  but  which  if  done  will 
enable  the  Triiiunal  to  see  at  a  glanc(!  how  completely  an. I  absolutely  the 
United  Slates  have  changed  front  upon  this  queslion  since  the  discovery 
of  these  forgeries  upon  which  they  bad  based  their  great  case  of  derivative 
title  from  Hussia.  Cut  out  these  forgeries,  and  you  have  no  reference  to 
the  fur-seals,  no  assertions  by  Itussia  in  respect  to  Ihe  waters  of  the 
Hehring  Sea,  no  acts  of  iulerfei-ence  asserted  or  suggested  by  Hussia  in 
that  sea  at  all. 

Now  let  me  just  justify  Ibis,  although  il  may  lake  a  little  lime,  I  am 
afraid. 

On  page  41  you  will  see  what  purports  to  be  a  (piotaliou  from  the 
Hoard  of  .Vdminislralion  of  the  Hussian-.\merican  Company,  beginning 
with  the  VNords  :  "  With  Ibis  precious  Act  in  your  hand.  "  Kvery  Nvoid  of 
that  from  those  words  :  "  With  this  |irecions  .\ct  ",  to  the  end  of  Ibo  jiage, 
is  a  forgery,  an  inlerpolalion;  and  Mr  Ivan  I'etroff  understood  very  well 
what  he  was  about,  because  he  makes  this  Ukase  of  1821  speak  in  this 
language  —  this  is  the  concluding  scnience  : 

\Vc  can  now  stand  upon  our  li^'lits,  and  diivi!  IVom  our  walrrs  and  jinrts  thfi 
intruders  who  threaten  to  neiitralizi'  tht^  Ijcnollts  and  gilts  most  graciously  heslaweil 
upon  our  Company  hy  His  Impniial  Majesty. 


—  858  — 

Tiiriiiii}^  lo  llio  iioxl  pufjo  y)ii  will  liiid  n  lollci'  from  llio  Hoiird  lo  Ihn 
Cliicl'  Maiiiifjt'i's  ol'  llic  (".uloiiiiw  licfiiiiiiin;;  ''  As  lo  fur-sciils  ",  (Iknmi  (o 
llic  wiii'il  "  I'liliiri;  "  ill  till'  t'lid  iiriliiil  |iai'a^ra|ili  —  it  is  iiii  a  for^iM-N  : 

A-*   111  rnr-sciils.  Iiinvi'vcr,  simo  mir  (iiininiis  SuvcniHii  Ikis   I ii  iilci-it'd  lo 

sitroiigllicn  iinr  claims  dl' jiirisillctldii  ami  l'\('lll^lvl'  rif.'lils  in  tlicsi'  wali'is  willi  his 
strung'  hanij,  \vi>  luii  wi'll  alluiil  In  iiiiliici'  llic  iiuiiilii'i'  ul'  >i'als  killocl  annually,  ami 
lo  |iatii'nlly  await  tlii'  nalnral  iniTrasn  icnltinj.'  Ihi'irlinni,  wliii'li  will  vii'lil  lis  uii 
aliiiMilanI  liarvi'sl  in  tin-  liilnri'. 

A  i'i)ni|)l(>l(;  iiiloi'|iolali(iii ;  ikiI  a  rcfcroiirc  —  I  s|M'ak  siiltjecl  lo  cnr- 
reclioii.  tail  I  hclicvo  I  am  ri^lil  —  nut  a  rclVrciicd  in  any  one  (IfK-uniciil 
to  I'lir-si-ais  at  all.  In  [Hiinl  of  I'ail  \m'  know  rnnn  llio  llcporl  ol'  IIk;  t'.oiii- 
millfc  (il'llic  llonsi'oritL'|iirs<!nlalivi'S  of  Hit;  l.'iiiti'd  Stall's  in  IH7(),  wliitdi 
I  referred  lo  before,  lliai  in  the  llnssian  lime  Hie  existence  of  the  fur-seal 
was  considered  a  nialler  ol' veiy  lilUe  importanci' ;  and  it  is  staled  in  tliut 
(lonuniltee's  Iteporl.  tiiat  it  had  xieldcd  no  prolit,  or  no  considenihle  prolil 
at  ail.  during  Hie  lime  of  the  Itnssian  lloveriimenl. 

Then  a/^ain  on  the  next  p;it!,e,  W,  Hie  Triiuinal  will  observe  al)Out 
Hie  bottom  of  the  paj{e.  the  words,  "  and  on  Hie  islands  and  waters 
situated  lietwei-n  them  "  —  also  a  forfjerv ;  and  a  liHle  further  down 
the  words,  "  The  coast  of  Kamclialka,  Ihe  Knrile  Islands  and  Hie  in- 
tcrveiiiii};  waters  "  —  also  a  forjjery  :  an  interpolation,  for  Hie  purpose 
of  buildi'if;  up  the  I'ase,  which  he  Ihouf^hl  was  Hie  ease  —  and  was  jus- 
tified in  tliiiikinf?  was  Hie  case  — which  the  I'nited  States  were  making. 
He  lends  himself  to  llic  series  of  forgeries  to  build  up  lliat  ease. 

Then  lake  the  next,  which  is  very  reiiiarkahle,  on  page  \\.  You  will 
observe  at  the  lop  of  the  page,  the  third  line,  the  words,  ••  And  Hie  inter- 
vening waters  (Itehring  Seiu".  Kvery  one  of  those  words  is  a  forgery  — 
inlerpolaled.     The  original  rcu<ls  llius  : 

The  dlhcr  ship,  Imwevci'.  'sailiii},'  fnnii  I'i'lrii|iavlovsk>,  having'  exainined  the 
eastern  coast  of  the  Kamchatka  iieninsiila  np  lo  (i-J"  of  iioillicrn  latitmle,  and  the 
west  coast  of  Amei'ica  IVoiii  this  laliUidc  lo  Iho  island  of  Unalaska,  should  pnuTcdlc 
Kailiak  and  from  Ihurc  to  Sitka  for  llu'  winlcr. 


liut  tiiis  ingenious  genlle'maii  makes  il  read  : 

I'roin  this  lalilndc  lo  Ihe  Island  of  Onnalaska  and  the  inlervcniii;,'  waters  (Bohring 
Sea)  shontd  proceed  lo  Kodiak. 

LordHannen.  —  Is  Ihal  a  part  of  Hie  forgery,  "  IJehringSea  ". 

Sir  Charles  Russell.  — Yes;  from  the  word  "  and  "lollie  word  "  sea" 
inclusive. 

I  am  most  anxious  that  the  Tribunal  should  reali/c  that  if  these 
forgeries  arc  cutout  of  this  case  (.'f  lUissia's  assertion  and  of  IJritish  con- 
cession, there  is  nothing  left  :  that  the  whole  quesHon  resolves  itself 
into  Hic  action  of  the  I'owers,  the  United  States  of  America  and  Great 
Britain,  the  assertion  in  the  L'kase  of  1821 ,  and  upon  the  consequences  of 
the  subsequent  cession. 


—  8S9  — 

nn  aslo  llie  noxl  (iiinliiUcm  on  (!ii'  sniiin  paj;c,  M  :  it  slnnds  in  llii-  ori- 
g,.      An\s: 

Tli(>  nlijiH'l  (if  llio  ci'ui^iitig  ni  Iwo  nl'  nur  itniicil  vessels  is  llio  {nud'ctioii  ul  our 
colonii'M 

Lord  Hannen.  —  Wlutrt;  is  lliat  cdniinirison  of  |iaralli!l  <-nliims? 

Sir  Charles  Russell.  —  I  nnIII  ^ive  il  hi  yxi,  in\  l.onl.  Vnu  will  find 
il  in  (III!  A|)|iunilix  Id  tlie  Itritisli  ('.oiinlcr  (liisc,  N'ul.  I,  \)n^ti  II. 

I  will  oc('ii|iy  (iiii)  or  two  monionls  lon};(>i',  wilh  llic  |)crniission  of  (he 
Tribunal.  It' the  Trihunal  will  takt;  a  note  of  Ihn  pago  tiicv  will  sec  at  u 
{;lanro,  horansc  we  have  untlcrlined  the  intuipohilions.  Hut  may  I, 
before  the  (lonri  rises,  just  eall  attention  to  two  more.  The  way  Ik;  has 
ingeniously  allercd  the  sentence  I  have  just  rend  is  (o  make  i(  rini  thus  : 

Tlic  iil'ji'cl  of  ihu  rruisiiifr  of  two  of  our  aniieil  vi'ssiils is  tin!  proleclion  of 

our  colonics ,  ami  tin' exclusion  of  foreign  vussels  oii';a).'i'il  in  Irufllc  nr  industry 
iiijurious  lo  till'  intcresls  of  llii'  ({ussiun  Coinpany  as  well  as  lo  lliosi'  of  liii>  native 
inlialiilunls  o(  lliosc  rcj^'ions. 

Then,  on  the  next  page,  page  i.",  is  a  very  neat  little  in(roduclion.  It 
ran  originally  thus  : 

Hy  a  strict  obsorvanco  of  such  ruli's,  \vi'  ni;iy  iioin'  In  inako  tliis  inilusliy  a 
ppniiani'iit  and  rclial)!!'  souici' of  income  lo  (lie  Company,  willidiil  distmljin^'  tlio 
price  (d'  llu'sc  valuable  skins  in  Ike  market. 

lie  has  improved  ii,  thus ; 

Hy  a  strict  observance  of  sucb  rules,  nnd  n  /ir<i/ii/iili(m  »/  tilt  kiUintj  of  /'iir-seals  at 
nrj  or  in  llir  pnssen  of  llic  Alfiiliiin  /slamls,  we  may  hope  lo  make  this  industry  a 
permanent  and  reliable  source  of  income  lo  the  (',um|iauy,  wilhoul  dislurhiiij:  the 
price  (if  Ihf'se  valuabb;  skius  in  the  marki'l. 

.\  most  ingenious  gentleman,  this;  but  I  need  not  say  he  understood 
what  lie  was  ahoul.  lie  understood  the  eonlenlion  pcrl'eelly.  He  rea- 
lized il  most  completely. 

Then  at  (he  bodom  of  page  iU.     It  originally  ran  : 

and  Okhotsk  and  prohibited  Ihcm  from  cnga^'ing  in  trade. 
.\nil  he  has  ingeniously  altered  it,  and  inserted  these  words: 
and  from  buutiiif,' and  flshiu,'  in  all  the  waters  of  Eastern  SibiTia. 

Then  he  adds  boldly  a  lull  sentence.     Again,  this  is  all  his  concoction  : 

In  conclusion,  it  is  stated  as  the  d(!cisiiin  of  His  Majesty,  the  Emperor,  in  view 
of  possible  future  complications  of  this  nature.  Hut  no  contracts  involving,'  the  free 
admission  or  navigation  for  trade  of  foreiy^n  ships  or  foreign  subjects  in  the  waters 
adjoining  or  bounded  by  the  coasts  of  llussian  colonies  will  be  approved  by  the  Im- 
perial Government. 

I  need  not  remind  you  of  what  is,  I  think,  present  in  your  minds, 
namely,  that  in  Hussian  legislation,  while  Siberia  and  Ivamchalka  are 
spoken  of  as  part  of  the  realm  of  Hussia,  Alaska,  on  the  other  hand,  is 
always  spoken  of  as  a  colony  of  Hussia. 
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Lord  Hannen.        \\n\\  nuicli  of  llml  lasl  is  iiilciiinliilcd? 

Sir  Charles  Ruaaell.  ~  Tlic  liisl  sciih'iirc!  llml  i  reail,  l)Cf,'iniiiii-  with 
\\w.  words,  "  In  coiicliisiDii  ",  and  cndinj;  with  lh(!  words  "  Imperial 
{iovtiinnionl  ". 

Lord  Hannen.  —  Von  were  giving  Iho  passages  ndiodon  in  lh<;  Lnili-d 

States  Case? 

Sir  Charles  Russell.  —  Vcs,  tlial  is  my  point ;  I  am  anxions  (o  l.ring 
llifsc  passa-cs  onwliirli  llielliili'd  Slates  relicid  to  llie  atlenlion  ot  llio 
Court.      I  hope  the  Trihnnal  realizes  the  imfxiitanet!  of  Ihis  mailer. 

The  President.  —  Sir  Cliarles  I  woidd  sngfiesl  thai  yesterday  you  read 
us  a  desjiatcli  of  .Mr  Blaine,  tVoni  wliieh  it  appiuirs  Ihal  llie  suggeslh.n  of 
Mr  IJIaine,  and  almost  his  very  wuvAs,  were  the  origin  (d'  these  lorn'  or 
live  (ineslion>  |iut  in  the  sixth  .Vrtiele  of  the  Treaty.  Well,  1  suppose, 
when  Mr  lllaine  franu'd  these  questions  in  his  despaleh,  and  asked 
that  Ihev  shoidd  \n:  incor|Miraled  into  a  Ireaty  wilh  Kngland,  I  suppose  In; 
relied  on  some  iidrinsie  arguments  (d' value.  Ito  you  think  he  already 
had  a  knovvledg(!  of  these  inlerpolalions  (d'  Ivan  JNdrotl'? 

Sir  Charles  Russell.  —  I  am  not  in  a  position  t(.  inform  the  Trihunai 
upon  thai  point. 

The  President.  —  I  think  he  did  know,  as  these  interpolations  have 
heen  withdrawn  hy  the  I  nited  Stales  (■ouns(d. 

Sir  Charles  Russell.  —  r.ertainly,  I  should  jmlge  — it  is  a  nu-re  speeu- 
lation.  and  id'  eou'se  mv  friends  would  know  nundi  hotter  than  I  —  I 
sluudd  judge  he  had  these  h(d'oi'i!  him. 

Lord  Hannen.  —  'I'lial  is  to  say,  he  had  these  original  translations? 
Sir  Charles  Russell,   -tjinte  so. 
Lord  Hannen.  —  .\nd  wasdeeeived  hy  them. 
Sir  Charles  Russell.  —  I  should  judge  so;  hul  I  do  not  know. 
Mr  Foster.     -  If  it    is  n»d    an    unneeessary    intei'ruption,    I    would 
explain  ahout  that. 

The  President.  —  (ieueral  l-'osler,  will  you  kindly  explain  thai. 
Mr  Foster.  —  W  ilh  the  President's  permissi.on.  I  will  say  that 
Mr  niaiiie  had  no  knowledge  whatever  cd'  these  dccnmenls.  They  wen; 
not  known  to  any  jterson  in  the  Department,  or  any  oflieial  of  Ihetiovern- 
meid  of  the  Inited  Slates,  until  after  we  hegan  to  prepare;  this  ease,  when 
this  person  named  hy  Sir  Charles  was  ealled  upon  as  an  expert  in  tlie 
Hussian  language  to  translate  them. 

The  President.  —  It  is  a  ([ueslion  of  dates,  I  suppose,  which  it  is  easy 
to  aseertain  .' 

Mr  Foster.  —  .As  to  the  translation? 

The  President.  —  CM' eourse  y  ou  know  when  the  translations  were  made, 
and  when  vou  tirsl  had  to  deal  wilh  Ihis  Ivan  I'elrotl'. 

Mr  Foster.  ■ .\s  to  the  matter  of  dates,  they  were  not  known  until 

alter  the  ratiticalion  of  the  Treaty,  April  It,  18112. 

Mr  Justice  Harlan.  —  Vou  moan  the  oxislcnet!  cd'  the  documents? 
Mr  Foster.  —  iSo.     These  Hussian  documents  were  known.     The  con- 
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l<Mils  of  llii'  (lociimciils  wtMc.  iiol  known.  'I'lic)  liiiil  mil  litcn  Iriiiisliitdd. 
All  CDniieclcd  willi  llii^  ll('|iiirhni!nl  of  Slalc,  <il'  <"oiirs(!,  know  lliiit  wo 
I'fci'ivcd  IVoni  llio  Uiissiaii  (iuvornini'iil  nndi-r  IIk!  Troaly  c<!rtain  airliives 
and  d(jcuni('nfs  of  the  (iuvcrnrncnl  of  Alaska.  Tiutsi!  wcm'c  sc>>  io 
Washirif^lon  und  |)lac(Ml  in  llu'  Itciiarlincni  of  Slale.  Tlitrir  coiilcnl.^  .lad 
ncvcc  lii'iin  lianslaled;  and  as  (liei'cs  ai'o  ver\  low  porsons  in  llic  Iriitcd 
Slulos.  jv  i'S|)(!(;ialiy  in  W'asliinnlon,  who  aro  actpiainti'd  wiili  llio  Unssjan 
lanj;(iaj;e,  lln;  conlciils  wiM't;  nol  known  to  any  of  llie  ofticials  of  llio,  l»e- 
pai'lniont.  Itnl  tin'  cxisliMicc  ni'  IJic  docnnii'ids  wa^^  known,  and  when  lliis 
cast!  raim;  Io  lie  ju'i'iiarud,  il  iialnfallv  sn^|:i'»tcd  ilsidf  Io  llic  piTsons 
liasittj;  cliarf^c!  of  itUiat  il  wonld  Iki  well  to  ixaininc  llu' condwils  of  lliosis 
docnnicnls,  wImtl-uiioii  lliis  man  IN-lrolV  was  employed  Io  IranslaU;  (horn. 

Th»3  President.  —  hnl  yni  do  nol  sn|i|iosc  Ihal  .Mr  lilaino.  when  he 
orip:inal<'d  his  suf;;.:;i'stion,  which  had  as  a  (•oni'|i!>ion  IIk;  inseiiion  oflhc 
ailicle  in  llu-  Treaty,  reliiMl  npon  lhi'S(!. 

Mr  Foster.  —  Il  is  nol  a  mutl(M'  of  snpposition.  II  is  a  fad  Ihal 
■Mr  Klaiiii;  did  nol  know  wlial  w(irc  Ihe  conl'-nls  of  llicse  [larticidaf  docu- 
meids  Ihal  are  now  under  diseiission. 

The  President.  —  Sir  C.hailes,  do  you  nol  Ihiid^  Ihal  wmdd  Lm;  of 
some  imporlance  fur  yonr  ari^nmenl;  lircanse,  as  voti  ai'e  |'.;oin^'  on  al.onl 
ihese  inle.r|iolaled  docnnienis,  and  lln-s  are  praiiically  wiUidrawn,  if 
Ihcy  are  in  Uieni>elvi;s  (piile  independent,  Ihal  is  to  sav,  if  Ihey  are  not 
materia!  for  Ihe  I'raminj;  of  .Vrlicli;  (i  —  well,  I  leave  that  Io  you  to  jndt-'c, 
of  eourst!.     You  know  be.sl. 

Sir  Charles  RussoM.  —  I  am  pnrsuini-'  lliis  —  i  did  not  inlend  In  pursue 
il  al  ;;real  length  —  foi'  two  re;i<()ns  :  lirst,  to  >liov.  \iliai  was  Hie  ■•:'! 
nieanini.;  cd"  the  "•  e.vi'lusi\e  jurisdicliou  "  and  the  "  lirlils  "  mentioned  in 
the  lirsl  ijueslion  of  Article  (i;  to  slu.iw  thai  that  meani  an  exclusiv.'  rij^hl 
(jf  territorial  sovereij;iil\  assumed  iiv  itnssia.  and  coneeded  to  Itussia  — 
thai  is  my  main  point  :  and  Ihal  al  the  li  nie  llii'-  r.as(!  was  pr<'|)ared 
il  was  the  ;;reat  slreii.;;lh  of  Ihe  ia<e  that  Hie  I  niled  Stall".-  were  pn'pa- 
red  to  put  forward;  thai  Ihal  is  shown  In  the  way  in  which  il  is  elahoraled 
liiMe:  and,  lastly,  Ihal  lixchidin^  these  llnssian  interpolalious  or  l'or;icries, 
nolhiuf;  I'emains  Io  support  the  claim  li.iscd  upon  liussiait  assertions, 
excepting  Ihe  I'kase  and  llie  Treaties  in  relation  to  tin,'  I  kase. 

The  President.  ■  So  you  suppose  thai,  as  eoueenis  Mi'  liiaine.  and 
when  he  ori^^inaled  lli(>se  (|ueslions,  ytui  suppose  he  reliinl  itxchisively 
upon  these  ilocunuuils,  liul  nol  upon  these  iuterpolations. 

Sir  Charles  Russell.  —  I  accepi,  of  course,  what  Mr  Toslcr  sax-;, 
speakiuf;  froni  his  own  isxperieiice,  Ihal  Mr  liiaiuc  did  nol  i\Uow  of  II,.  se 
documenlsat  the  lime,  and  Ihal  therefure  he  was  rclsiuj!;  upon  the  view 
Ihal  lie  look  of  the  Treaties.  There  are  rol'erenees  in  his  correspondenee 
which  I  will  nol  now  refer  to,  which  I  liud  a  liUlt^  diflicuily  in  accouulinj; 
for  except  by  reference  to  some  of  these  documents  —  1  nu'an  as  to 
acls  of  as.ierliou  lis  Iliissia,  which  I  do  mil  liud  vuiulied  lor  an\wherc  else 
except  in  llicse  documents. 


—  Hti'l  — 

Mr  Carter.  —  ('.an  you  |)oinl  to  anylliiii};  in  Mr  IJlainc's  letlec  indi- 
caliiig  llial  lie  knew  of  the  conlenls  of  tliose  dociinienls? 

Sir  Charles  Russell.  —  No;  I  do  not  say  tliesc  dorunicnts.  I  do  nol 
doubt  Mr  Forster's  statement  in  the  least  upon  tiie  subjcLt ;  but  Mr  Blaine 
must  have  had  some  idea  that  there  were  in  existence  documents  which 
would  support  the  statements  tlial  there  were  acts  of  assertion  by  Hussia 
which  could  be  relied  upon. 

Mr  Foster.  —  Why  did  he  not  produce  them  at  the  lime? 

Sir  Charles  Russell.  —  1  think  you  will  lind,  if  you  read  his  letter, 
that  he  speaks  again  and  again  of  acts  of  autliorily  by  iUissia,  assented  to 
by  Great  Britain. 

May  I  be  permitted  to  make  one  suggestion  which  would,  1  think,  have 
the  very  desirable  result  of  cuttin;;  short  my  argument  upon  this  part  of 
the  case.  You  see,  tlie  United  States  have  withdrawn  the  foiged  docu- 
ments, and  presented  re-translations.  They  have  not  altered  tlic  Case  as 
it  was  originally  presented.  !  have  liad  enclosed  for  me  in  red  brackets 
the  interpolated  passages  in  the  Case,  and  if  it  would  l)e  permissible  i 
can  get  that  done  as  regards  each  of  tlie  Cases  of  the  .Vrhilralors,  so  Ihdl 
they  can  see  at  a  glance  the  important  part  —  I  consider  it  is  important 
—  thai  tiiese  interpolated  passages  bear  in  tlie  argument,  and  how  bare 
it  stands  of  authority  if  those  interpolated  passages  are  excluded. 

Lord  Hannen.  —  That  is  what  you  are  going  to  show  next? 

Sir  Charles  Russell.  —  Yes. 

Lord  Hannen.  —  Taking  out  liio  interpolated  passages  liiere  does  not 
remain  liie  foundation  for  tiic  claim  of  a  derivative  title  from  Russia? 

Sir  Charles  Russell.  —  That  is  it. 

Mr  Justice  Harlan.  —  So  much  of  tlie  case  as  rested  on  those  docu- 
ments that  contain  the  interpolations,  has  been  formally  withdrawn  by 
the  rniled  States? 

Sir  Charles  Russell.  —  Oh,  that  goes  without  saying,  of  course. 

Mr  Justice  Harlan.  —  1  undci'slood  you  to  say  ollierwise  ;  that  is  the 
reason  I  inter|)osed.  Somebody  said  the  Case  had  nol  been  modilicd  by 
reason  of  that.     I  simply  respond  to  that. 

Sir  Charles  Russell.' —  My  friend  merely  meant  that  from  the  phy- 
sical Case  the  passages  had  nol  been  excised. 

Mr  Phelps.  —  The  Case  is  re-^lated  in  the  Counter  Case. 

Sir  Charles  Russell.  —  Yes. 


The  Tribunal  here  adjourned  until  Tuesday,  May  10,  1803,  ut  11.30 
o'clock  A.  M. 
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Sir  Charles  Russell.  —  .Mr  President  and  rienllcmen,  I  resume  my 
argiiineiit  upon  llie  conslruetion  of  llio  (irsl,  (|uestion  in  .\rliclc  VI:  and, 
before  doing  so,  I  wisii  for  one  l)rief  inonieni  to  refer  to  a  matter  wliicii  I 
am  afraid,  and  I  am  sorry  to  (ind,  lias  eaused  sonic  ii'rilation  to  my  learn- 
ed friends  on  llie  oilier  side;  1  mean  the  reference  to  llie  falsification  of 
certain  documents  v.Jiicli  appear  in  llie  orij^inal  case.  I  wish  our  posi- 
tion in  thai  rej^ard  lo  lie  made  (|nile  clear  lo  the  Tribunal.  We  do  not  in 
the  least  snjigest,  and  never  have  sugf^esled,  liiat  those  who  represent  tl>e 
interests  of  the  I'nited  Slates  were  in  any  way  blameworthy  in  thai  mai- 
ler; lliey  were  simply  deceived  ;  and  we  accept,  as  I  think  I  said  before, 
implicitly  the  statement  of  (icneral  Foster,  that  wiien  .Mr  Blaine  was 
conducting  his  diplomatic  correspondence  he  was  not  aware  of  the  con- 
tents of  these  ilussian  documents.  Hut  wa  llioiiglit  it  necessary,  and  we 
still  think  it  necessary,  lo  call  allenlion  lo  that  fact  in  order  lo  siiow  that, 
according  lo  our  view ,  llie  case  —  the  snbslanlial  case  —  originally  pre- 
sented on  the  part  of  the  United  Slates  wiss  a  case  of  territorial  jurisdic- 
tion in  Hehring  Sea,  lerrilorial  dominion  in  lieiiring  Sea:  and  that  once 
these  falsified  ilocntnenis  arc  expunged  the  whole  of  that  (jneslion  de|)ends 
upon  the  constrnclion  of  Ihc  Ukase  of  1821,  the  aclion  following  on  that 
Ukase,  and  u|>on  the  conslruclion  of  Ihe  Treaties  of  I82i  and  182").  We 
feel  it  necessary  lo  call  altenlion  lo  Ihose  fal  ilicalions  and  lo  suggest 
—  we  mav  be  right  or  we  may  be  wrong,  but  it  is  Ihe  view  ll>  t  we 
submit  on  this  matter  —  tiial  it  is  the  discovery  of  these  falsiii'  iiioiis 
by  wiiich  the  representalives  of  the  United  Stales  were  deceived  wliiih 
has  led  lo  their  change  of  front:  —  namely,  Ihe  change,  on  wiiich  I 
have  already  dwell  al  sncii  lenglii,  li\  wiiich  Ihe  <iueslion  of  derivalive 
lillc  under  Hussia,  the  (iiieslion  of  lerriliu'ial  doniinion  exeniscd  by 
Hussia,  has  receded  inlo  the  iiackground  to  make  room  for  the  dilVerenl 
Pase  now  presented. 

I  called  altenlion  at  the  last  sitting  to  the  case  of  territorial  <lominion 
which  was  originally  presented  on  Ihe  purl  of  Ihe  linilcd  Slates.  1 
showed  that  Miat  case  was  consistent  with  the  allilnde  which  Ihe  Initcd 
Stales  hi"  ..I'sued  :  that  it  was  consislenl  with  llie  course  which  the 
Executive  had  pursued  :  that  in  invoking  the  aid  of  Iheir  municipal  sta- 
tute as  they  did  they  were  proceeding  on  the  notion  of  territorial  domi- 
nion, ar.d  the  application  within  that  territorial  dominion  of  their  muni- 
cipal statute,  and  of  that  municipal  statute  alone;  and  that  there  was 
no  trace  lo  be  found  in  llie  proceedings  of  a  suggestion  of  the  exercise 
of  au  inherent  protective  right  of  properly  or  of  |)roperly  interest.     I  am 
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not  going  lo  enlarge  upon  tlic  suhjcc-l  again,  hut  I  observe  in  passing  liiat 
I  (lid  call  alteulion,  in  couneetion  willi  lliose  proceedings  in  llic  Alaska 
Courl,  lo  Iwo  circunislances  which  make  our  position  slill  more  ap|ia- 
rcnt. 

The  first  <'ircunislance  I  called  attcnlion  lo  was  this.  II  was  said 
Ihut  allhough  this  Alaska  Courl  is  a  municipal  Courl,  yel  il  had  also  Prize 
Courl  or  Inlernalional  Courl  functions.  I  will  not  stop  to  (lueslion  that; 
but  what  1  desire  to  point  out  is  this,  that  once  il  exenrises  or  purports  to 
exercise  international  functions,  then  the  law  which  it  has  lo  administer 
is  something  entirely  dillerent  from  the  law  it  has  lo  administer  as  a  mu- 
nicipal (Jourt.  Lei  me  explain  thai  point,  and  jiass  on.  Let  me  assume 
for  a  moment  tiial  the  Counsel  for  the  United  Stales,  in  those  proceed- 
ings, had  said  to  the  judge  :  "  We  are  claiming  II  at  yon,  this  Court, 
shall  exercise  functions  as  an  international  tribunal,  as  a  Prize  Courl,  and 
that  you  shall  proceed  lo  pass  judgment  ujion  the  ([uestion  whelher  this 
seizure  for  Ihe  cause  that  we  allege  was  juslilicd  by  International  Law.  " 

What  would  have  been  the  lirsl  thing  tiiat  the  .ludge  must  have  done 
when  thai  contention  was  put  before  him".'  The  first  thing  he  must  have 
done  would  he  lo  say  this  :  "  Then  if  I  am  silting  in  an  international 
Court,  and  exercising  the  functions  of  a  Pri/.c  Courl,  municipal  law  is  not 
my  guide.  " 

I  will  take  the  ground  my  learned  friends  put  when  they  say  they  are 
entitled  to  do  anything,  within  certain  reasonable  limits,  necessai'v  for 
the  protection  of  their  property  and  of  their  interests.  Lnmedialely  the 
.ludge  woidd  be  obliged  to  consider  — •  would  necessarily  be  face  to  face 
with  liie  consideration —  whether  international  law,  under  sucli  circmn- 
slances,  justified  the  seizure  at  all;  ami,  in  the  next  place,  whetbei' 
international  law  annexed  to  the  oU'ence,  alleged  to  have  been  com- 
mitted against  international  law,  Ihe  particular  sanction  of  search  and 
seizure  of  the  vessel  which  the  (josernmenl  had  adopted,  lo  say  nothing  (d' 
the  further  sanctions  of  impi'isonmcnl  of  Ihe  ukmi  and  confiscation  of  the 
vessels  which  that  (iovermnent  demanded.  Hut  there  is  not  a  ti'ace  of 
the  suggestion  in  the  whole  of  the  judgment  or  in  the  brief  to  which  I 
have  already  referred,  Ihal  the  .ludgc!  was  asked  to  consider  the  question 
in  any  other  aspect  than  that  of  munici|)al  law. 

Now  since  I  am  upon  this,  and  il  is  also  I'elevanI  lo  tlu!  chai'acler  of 
the  right  —  the  exclusive  jurisdiction  and  the  exclusive  rights  referred 
lo  in(|ueslion  I  —  I  have  followed  up  lo  llie  end  these  proceedings  in  the 
"  Say  ward  "  Case,  and  I  have  before  me  here  —  .Mr  Justice  Ilarlan  will 
recognize  it  —  the  shorlhan<l  r'cporl  of  the  argument  of  the  Solicitor 
(ieneral  of  the  I'niled  States,  who  ap|)eared  before  the  Supreme  Court 
at  Washington  in  answer  to  an  application  for  a  prohibition;  and  I 
beg  the  Ti'ibunal  to  recollect  that  this  brings  us  down  to  u  period  as  late 
as  I8U2,  last  year,  ul  the  lime  when  the  Treaty  was  being  discussed  ; 
and  I  will  read  lo  the  Courl  the  grouiul  upon  which  Ihal  h  arni'd 
gentleman    in    a    very    able    argument  puts   the    case    of   the    I  nited 


—  S(i; 


Slates.  I  will  liaiul  this  copy  of  llio  procootlinj^s  in  llio  ease,  if  il  is 
not  already  in  llie  possession  of  the  Tribunal,  to  any  member  wlio 
wislies  it.  I  read  IVom  page  Jii;  this  is  llie  Argnnieni.  "  Wiiat  we 
say  IVom  lliat"  ( —  that  is.  alter  lie  has  slated  Ihe  municipal  legis- 
lation and  the  derivative  lille  under  lUissia)  —  "  is  that  all  tiie  ter- 
ritorial jurisdiction  of  the  Uniteil  Slates  accpiired  from  Uussia  is  included 
vvilliiii  the  jurisdiction  of  the  .Vlaska  Court,  and  is  e(|ually  witiiin  the 
limitation  of  seelion  I'.t.'iCi,  iind  I  hat  if  rights  were  acrpiired  in  Hehring 
Sea  by  Hie  cession  from  iliissia —  and  no  rights  were  otherwise  actpiired 
• —  Ihal  section  1V).")(»  extends  over  all  the  territory  or  dominion  which 
was  accpiired  by  that  treaty  of  cession.  We  do  not  deny  Ihal  the  juris- 
diclion  of  the  l>islrict  Courl  of  Alaska  and  that  the  venue  of  the  olfence 
were  originally  (piestions  to  be  decideti  by  that  Courl,  and  to  be  decided 
by  this  Courl  in  a  proper  case  when  properly  here  raised.  What  we 
assert  is  that  Ihe  jurisdiction  of  that  Courl,  and  the  venue  of  the  offence, 
by  a  single  sicp  is  made  inevitably  lo  depend  upon  the  national  juris- 
diction in  the  waters  of  Hehring  Sea  :  that  Ihal  is  a  political  ([ueslion ,  and 
that  the  decision  of  the  Kxeculive  and  of  the  Congress  of  the  I'liited 
States  on  thai  political  (juestion  is  conclusive,  not  only  upon  I  his  Court 
bul  upon  every  citizen  within  Ihe  jurisdiction  of  the  country,  because  in 
determining  Ihal  political  question  tlu-  Execulive  is  discharging  his  con- 
slitnlional  i'uuclinns,  and  he,  in  the  discharge  of  \\\;\l  duly,  is  nol  an 
inferior  tribunal  whose  decision  may  he  reversed  by  this  Court." 

The  Court  will  see  that  it  coiiM  iu)t  have  beiMi  present  to  the  mind  of 
this  learned  gentleman  that  there  was  any  ground  put  forward  suggesting 
a  dtdensibility  of  the  judgment,  except  the  ground  of  national  territorial 
jurisdiction,  on  which  he  afliruis  are  based  Ihe  only  rights  put  forward  by 
the  United  States,  and  which  he  says  were  Ihe  only  rights  that  were  accpiired 
from  Itussiahy  the  United  Slates.  The  .Mtorney-deneral  follows,  bu'  fol- 
lows l)rielly  upon  Ihe  same  lines ;  and  I  turn  to  the  judgment,  and  (Mr  .lus- 
tice  Harlan  will  correct  me  if  I  am  wrong  about  thisi  I  take  the  elfect  of  Ihe 
judgmeni  ullimalely  to  be  Ihis;  thai  Ihe  Courl  thought  Ihal  il  was  nol 
a  case  in  which  a  I'rohibilion  lay  ;  Ihal  Ihey  came  lo  the  conclusion  that  Ihe 
Hecord  iiad  been  so  imperfeclly  made  up  Ihal  even  if  jurisdiction  did  not 
extend  beyond  -i  miles,  yet  nun  ronxlal.  as  far  as  the  Hecord  as  made  up 
appeiired,  Ibe  olTcnce  may  not  have  been  commilted  within  3  miles. 

Mr  Justice  Harlan.  —  I  really  do  not  recall  enough  of  il  lo  say  whether 
you  are  correct  or  nol.     Have  you  the  opinion  of  the  Court? 

Sir  Charles  Russell.  —  Yes  ;  I  liave  it  before  me. 

1  do  nol  know  if  the  olher  Members  of  the  t'.ourt  appreciate  what  I  am 
upon,  .lurisdiclion  in  proliibilion  is  a  pecidiar  Ihing.  11  is  diflicult  to 
put  proliibilion  in  force  after  the  judgment  has  passed.  The  point 
rosolvesiiself  into  a  question  wlielher  Ihe  Courl  had  any  jurisdiction;  and, 
if  it  had  any  jurisdiction,  then  Ihe  remedy  if  Ihe  Courl  has  gone  wrong  is 
nol  prohibition,  bul  apjieal.  If  il  iiad  jurisdiction,  you  cannot  prohibit; 
und  tlie  Court  came  to  Ibe  conclusion,  from  Ihe  lleci>"'l  put  before  them, 
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imperfectly  and  very  badly  made  up  it  would  appear,  tlial  it  did  not 
appear  tiiat  tiie  seizure  miglit  not  luive  been  Nviliiiii  the  3-inilc  limit,  and, 
therefore,  properly  within  liie  jiirisdirlion,  as  internationally  recognized 
of  the  municipal  Courts. 

But  that  is  not  the  point  I  am  upon,  which  is  the  recognition  by  the 
Court  of  the  argumeni  of  the  Solicilor-Cencral  on  the  broad  grounds  on 
which  tlie  I'niled  Stales  assumed  lo  justify  their  action.  The  judgment 
is  on  page  Ki  of  the  Oflicial  Hcporl  — 

Mr  Justice  Harlan.  —  That  is  the  opinion  of  the  Chief  Justice? 

Sir  Charles  Russell.  —  Yes. 

If  wi'  iissumc  lli:it  llic  record  sIkiws  I1i(>  localily  of  tlio  alli'jfiMl  ofTcncr  and  soi- 
zuro  as  staled,  it  also  shows  that  (illici'is  of  the  IJiiilcd  Slates,  aetiii;;  uiKh'r  Ihp 
orders  of  tlieir  (ioveiiiiii'.'iil,  seized  tliis  vessel  en).'aj.'e(l  in  ealeliiii);  seal  and  look 
her  into  the  nearest  fiort,  and  that  the  law  oftieers  of  the  f;overnnienl  libelled  her 
anil  proceeded  ajrainst  her  for  the  violation  of  the  laws  id'  the  United  Stales,  in  the 
District  Court,  resnilinfr  in  her  condiMnnation? 

How  did  it  hapiien  thai  the  oftieers  received  snch  orders?  It  nnist  he  adniitlcd 
thai  lliev  were  given  in  the  assertion  on  the  part  of  this  government  of  territorial 
jurisiliction  ovi'r  llehiing  Sea  to  an  extiMit  I'Xceediiif;  (il'ly-nine  miles  from  the 
shores  of  Alaska;  that  this  territoiial  jurisdiction,  in  the  enforcement  ol  the  laws 
proteotiii);  seal  lislieries,  was  asserted  by  actual  seizures  durinjt  the  seasons  of 
IS8(),  1887,  anil  188!),  of  a  number  of  British  vessels;  thai  the  government  persis- 
tently maintains  that  sn<h  jurisdiction  belongs  to  it,  based  not  only  on  the  jieculiar 
nature  (d'Ihe  seal  lishi'rics  anil  the  properly  of  the  governmeul  in  them,  but  also 
upon  the  position  that  this  juiisdiction  was  asserted  by  llussia  for  moro  than 
90  years,  and  by  that  government  transferred  to  the  United  Slates;  and  that  negotia- 
tions are  pending  niion  the  subject. 

Therefore,  Ihc  Chief  .hislice  appreciates  it  in  the  same  sense;  he 
could  not  do  ollicrwise. 

Thai  Ihe  government  persistently  maifdains  that  snch  jurisdiction  belongs  to  it, 
based  not  only  on  liie  peculiar  nature  of  Ihe  seal  lislieries  and  the  property  of  the 
government  in  them,  but  also  upon  the  position  that  (his  jurisdiction  was  assorted 
by  Russia  for  more  than  ninety  years. 

The  President.  —  What  does  ho  mean  by  "extending  .19  miles", 
that  is  wiierc  llic  seizure  was,  1  suppose? 

Sir  Charles  Russell .  —  Yes.  ,\s  regards  the  technical  ground  of  the 
Judgment  ho  says  on  page  28  : 

Upon  the  face  of  the  libel  and  findings,  if  Ihe  jurisdiction  did  not  extend  beyond 
three  miles  from  Ihe  shore,  the  legal  inference  is  that  the  offence  and  seizure  were 
within  that  limit. 


Tliiil  is  tlie  technical  ground,  but  not  the  broader  ground  wliich  I  am 
at  present  upon. 

Now  if  it  were,  as  it  is  apparent  it  must  Ite,  (lie  true  meaning  that  the 
jurisdielinn  exercised  by  IJussia  was  territorial  dominion,  thou  I  have 
to  show  tlial  the  United  Slates  admit  now  at  this  stage  of  the  contro- 
versy that  the  question  must  be  answered  in  tiie  sense  for  which  Great 
Hritain  contends.     Now  I  proceed  to  justify  that  statement,  and  for  that 
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purpose  I  refer  lo  the  Case  of  tlie  United  Stales.  Now  in  order  to  brinR 
this  out,  in  order  to  contrast  the  difTerent  aspects  of  tiieir  contention,  it  is 
enou^li  to  say  that  in  the  original  Case  their  propositions  were  these. 
I  am  reading  now  from  the  "Conclusions"  at  page  297  : 

Th.-it  p'inr  lo  Iho  Troaly  of  ISS.'i  bclwnon  (iroiil  Bi'ilaiii  and  Russia,  and  from  a 
date  as  oaily  as  179!),  down  lo  tlin  cession  lo  llio  Unitod  Statos  in  I8()7,  lliissia 
proli'liili'd  Iho  killin;;  of  seals  in  aiiy  of  liio  watiiPs  of  Bchi'in^  Sua,  and  exercised 
such  control  therein  as  was  ni^cessary  to  I'nforce  siicli  proliihition. 

Kiflii.  That  Dchriiij;  Sua  was  not  incliidt'd  in  tliu  phiase  Parilic  Ocimii,  as  used 
in  the  Tri'aty  of  IS-JJi,  and  that  said  Troaly  reco^'ui/.cd  the  ri}.'htfnlncss  of  the  con- 
trol cxeri'isiMl  by  llussia  in  Bchrin;;  Sea  for  the  protection  of  seals. 

Sixth.  That  all  the  rij^hls  of  Itussia  as  to  the  protection  of  the  Alaskan  seal 
herd  passed  unimpaired  to  the  United  Staters  by  the  Treaty  of  I8ti7  — 

and  so  on. 

Then  the  final  conclusions,  at  the  bottom  of  page  301,  are  these  : 

In  conclusion  the  United  Slates  invoke;  the  jnd};nicnt  of  this  lli^'h  Tribunal  to 
the  eirect  : 

I'irsl.  That  prior  ;ni(l  up  li>  the  lime  of  the  cession  nf  Alaska  lo  the  United 
Slates,  Hnssia  asserted  and  exercised  an  exrliisive  rifrlil  lo  the  seal  lisheries  in  the 
waters  of  Itehrin^'  Sea,  and  also  asserleil  and  exercised  tbron^'hout  thai  sea  the 
right  lo  prevent  by  the  einployniciil,  when  necessary,  of  leasonable  force  any  in- 
vasion of  such  exclusive  ri^'ht. 

That  (!r(>al  Britain,  not  bavin},'  at  any  time  resisted  or  objected  to  such  assertions 
of  exclusive  rij-'bl,  or  lo  such  exercise  of  power,  is  lo  be  deemed  ,is  having  recog- 
nized and  assented  lo  the  same. 

Then  in  another  form  is  repeated  the  Hchring  Sea  and  Pacific  Ocean 
question:  iiiul  then  finally  il  is  slated  that  the  rights  of  Hussia  passed  lo 
tlie  United  Stales. 

.Now  liieir  prosoni  position  is  staled  hiiclly  on  page  10  of  their  Coun- 
Icr-C.asc.  The  marginal  iiolc  to  Ihal  column  is  this  ;  "  No  exclusive  ter- 
ritorial juiisdiction  claimed;"  and  the  slulement  in  ihc  body  is  in  these 
words  : 

The  distinclion  between  the  right  of  exclusive  territorial  jurisdiction  over  Beh- 
ring  Sea,  on  the  one  hand,  and  the  right  iM'a  nation,  on  the  other  hand,lo  ]irescrve 
for  the  usiMif  its  citizens  its  interests  on  liiid  by  the  ailnptidu  of  all  necessary,  even 
though  they  be  somewhat  unusual,  measures,  whether  on  land  or  at  sea,  is  so 
broad  as  lo  re(|uire  no  further  ex[K)sition.  II  is  the  latter  right,  not  Ihc  former, 
Ihal  the  United  Slates  contend  lo  have  been  exercised,  (irsi  by  Hussia,  and  later  by 
themselves. 

Tiiorefore,  it  folIovNs  from  this  slalement  that  il  is  not  a  question  of 
exclusive  jurisdiction  in  the  sea,  because  exclusive  jm-isdiction  in  the 
sea  means,  as  I  poiiilod  out  on  a  iirevious  occasion,  a  jurisdiclion  exclu- 
sive of  all  other  Powers  —  a  right  fo  say  to  all  other  I'owers  and  persons 
"You  shall  not  enter  here  if  il  is  our  will  that  you  shall  not  enter  hore". 
That  is  sovereign  jurisdiction  ;  il  involves  Ireating  the  area  to  which  that 
assertion  relates  as  if  it  were  territorv,  because,  as  I  pointed  out  on  a 
previous  occasion,  sucli  a  right  as  the  one  wliich  is  now  asserted,  to 
defend  a  special  property  interest,  is  not  a  right  exercisable  in  a  defined 
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area;  it  is  a  right  wliicli,  if  it  exists — (whether  it  exists  and  what  its  true 
character  is  I  will  discuss  hercaflcri  —  would  exist  aud  be  exercisuhle 
wherever  the  properly  In  he  dcfeuded  existed  aud  at  llie  lime  was.  It, 
tiierefore,  would  iiavc  uo  local  area  of  circumscription  at  all. 

But,  furtiicr,  let  mo  draw  the  alteulion  of  the  Aihilralors  to  the  form 
of  question  4  : 

Did  not  nil  lliu  li^'lils  of  llussia  iis  to  jurisdiiUJDii  and  as  to  tin;  sciil  llshurins  In 
Boliring  Sea,  rust  of  tliti  wadT  boniidarv  in  tlio  'I'riialy  bolwucii  Ilic  I'liilcd  Slates 
and  Itiissia  of  llii:  JUIIi  .Marcii.  I8li7,  pass  uninipairi'd  lo  the  llniird  Slalcs  iindur 
that  Treaty.' 


The  Tribunal  will  notice  (iiose  words  "  pass  unimpaired  ".  That  is 
dearly  rcferriiif^  to  a  rif;hl  of  jurisdiction,  a  r'},dil  of  territorial  jurisdiction ; 
because  how  could  itberufigeslodlhiil  if  ilisiirij^hlofproieciionofpruperty, 
incident  (o  p?'opcrty,  there  could  he  any  question  of  (hat  being  impaired? 
Such  a  rigid  would  come  into  exislence  when  the  righl  itself  came  inio 
existence,  and  woidd  exist  as  long  as  (he  right  ilself  cxislc'd.  There 
could  be  no  queslion  of  a  derivalive  lillc  lo  proleclion  in  the  properly  if 
it  existed  at  all;  or  of  ils  passing  unim|)aircd.  Therefore,  that  queslion 
again  throws  light  on  what  the  meaning  of  llu;  lirsl  oflhcise  three  ques- 
tions is,  namely,  an  assertion  of  territorial  sovereignty  by  the  United 
States.  That  it  was  exclusive  jurisdiction  in  a  limited  area,  and  not  a 
general  right  which  follows  pioperty  svhcrever  it  is,  is  further  shown  by 
the  mtidiis  rirondi.  Tiie  hkk/iix  rivrndi  stipidales  that  if  the  result  of  the 
Arbitration  he  to  aftirni  Ihe  right  of  Itrilish  seah^rs  lo  lake  seals  in  Itidi- 
ring  Sea,  then  the  I  nited  Slates  is  to  com|)eusate  (ircat  Urilain  ;  if,  on  the 
oilier  hand,  IIk!  result  of  the  .Vrbilration  should  be  that  (ireal  Hrilain  has 
no  right  to  lake  seals  in  Hehring  Sea,  then  that  (ireal  hrilain  is  to  com- 
pensate the  linilcil  Stales  for  this  loss;  again  showing  jurisdiction  in  a 
limited  area  —  jurisdiction  in  the  eastern  part  of  Hehring  Sea.  .\ow  it  is 
important  Ibr  us  lo  follow  this  out.  iallhoiigh  it  is.  in  the  view  of  my 
learned  friends,  no  more  than  a  sid)oi'dinate  (piestioni,  because  it  shows 
thai  which  I  must  again^  and  again  and  again  refer  to  and  recur  to  — 
thai  the  claim  of  Ibe  I'nited  Stales  is  essenlially  a  lei-ritorial  claim,  and 
because  il  shows  also  that  Ihe  whole  area  of  dispute  belwen  these  parlies, 
(which  is  the  limitation,  as  \\i\  contend,  of  the  authority  of  this  Tribunal), 
is  limited  to  liie  area  of  Hehring  Sea. 

There  is  one  other  general  observation  which  I  have  to  present,  and 
then  1  pass  on.  II  will  be  oi)served  that  the  third  queslion  deals  s|M!ci- 
lically  with  the  |)oint  raised  by  .Mr  Hlaine  in  his  celebrated  letter  of 
December  17,  IH'.IO,  which  he  said,  if  decided  in  one  way,  was  conclu- 
sive of  the  queslion  :  namely,  whether  Hehring  Sea  was  included  in  the 
phrase  "I'aciticOcean".  I  observe  on  that  in  passing,  thai  if  that  queslion 
is  answered  intln  sense  for  which  we  conteiul,  namelv,  that  Hehring  Sea 
was  included  in  the  phrase  "  I'acilic  Ocean  "  in  the  treaties,  then  all 
the  first  four  questions  are  answered  in  the  sense  favoraole  to  Great 
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Itritain;  because  il",  l»y  llie  operalion  of  llie  Trcalies,  Hiissia  did  in  lad 
leco^ni/e,  wilhoiil  qiialifieatioii,  riglils  of  lisliiii^;  in  Iteliriiif;  Sea,  then  il 
caiiiiol  l)e  said  llial  she  assei'lcd  and  exercised  exclusive  riglils,  when  by 
llie  Trealies  she  had  disclaimed  lliem.  I  ho|)e  llie  Trihiiiial  fuiluws  Ihis 
point,  if  Ihe  ell'ecl  of  Hie  Trealies  is  lo  ri'.co'^nhc  llie  right  of  (ireal  Mri- 
lainand  ils  nationals,  as  well  indeed  as  of  oilier  Powers  of  llie  world,  to 
uavigale  and  lish  wilhoiit  liniilalion  in  Induing  S(>a,  then  of  course  Itussiu 
cannot  he  said  to  have  asserted  and  exercisiMl  a  right  which  is  incon- 
sislenl  with  thai  recognilioii. 

Now  with  those  ohservatioim  I  pass  lo  the  consideration  of  the  matter 
a  little  more  <;loscly.  In  (uinsidtM'ing  these  ({iiestions  I  do  not  forget 
the  ohservalion  "  eut(dy  "  made,  if  I  may  res|)eclfully  say  so,  by  Senator 
Morgan,  a  good  many  days  ago,  namely  that  it  is  nol  a  (iiiestion  what 
rights  Itussia  had  in  fact,  hut  that  il  is  what  riglits  Itussia  asstu'led  and 
ex(Mcised.  That  is  (|uilc  Inu!;  but,  of  course,  in  considering  what  rigiils 
Hussia  did.  in  fact,  assert  and  tixtjrcise,  il  is  not  unimportant  to  consider, 
in  a  very  general  way,  what  would  have  been  the  effect  and  the  character 
of  tin;  assertion  of  any  siudi  right,  and  what  was  the  extent  of  the  locality, 
the  (!xlent  of  tlu;  area,  in  which  those  rights  of  iiii  exclusive  kind  were 
said  lo  have  been  exttrcised.  Now  upon  this  part  of  the  ease  I  can  be 
very  brief.  I  will  not  trouble  the  Tribunal  to  refer  to  the  documents 
for  the  moin(!iit.  It  will  not  be  found  lo  hi'  necessary  even  lo  siipplcmenl 
in  any  way  the  admirable,  graphic,  pictures(|ue,  introductory  historical 
sk(>lcli  wliicli  my  friend,  Mr  (larler,  gave  IIk;  Tribunal  in  his  argument 
—  a  very  interesting  part  indeed  of  his  argument. 

There  were  s(une  slalemenis  in  the  cmirse  of  thai  narration  with 
which  we  do  nol  agree,  but  tliere  is  nothing  essential  to  i.es.npiioi.  „fii,.iiriii(j 
the  (|ueslioii  between  us.     The  Mehring  Scia  is  the  nor-  ^'"' 

lliern  part  of  Hk;  I'acitie  Ocean;  il  wtishes  the  north-west  portion  of  the 
coast  of  .Vmerica  and  rliaiiges  ils  nanu!  at  the  sea  of  Okhotsk.  In  the 
extreme  west  il  washes  Hit!  norlli-easlern  part  of  .\sia. 

It  is  the  sea  Ihat  connects  the  broad  I'acitie  Ocean  with  Hie  Arctic 
Ocean  by  the  IJehring  Straits,  some  W  miles  in  width.  From  east  lo 
west  tiiat  sea —  it  is  before  your  eyes  upon  Ihe  map  —  lias  an  exlroaie 
widlh  of  J2G(I  miles.  Trom  north  to  south  il  extends  over  I  i  degrees  of 
latitude,  exceeding  8(10  miles ;  and  the  area  of  that  sea  is  stated  in  the  liii- 
ted  States  Case  (and  I  \\n\i\  no  doubt  quite  correctly  i  lo  amount  to  nearly 
<,)Ofl, 000  square  miles.  That  is  the  character  of  Hie  sea.  Prior  to  I7',)9 
il  is  perfectly  true  lo  say  that  it  svas  one  of  Hie  vast  and  partially  uiie.x- 
plored  seas  of  the  world.  It  had  begun  lo  be  navigated  by  all  nations, 
but  nol  to  a  very  large  extent.  There  had  been  lUissiaii,  American,  l-ln- 
glish  and  French  travellers  over  various  parts  of  the  bordering  country. 
The  general  description  of  these  expeditions  is  to  be  found  in  Hie  histo- 
rical outline  which  is  presented  in  the  llrilisli  (^ase  from  pages  14  to  21. 
I  do  not  stop  lo  read  Hiem,  because  il  is  not  important,  but  by  Hie 
beginning  of  the  19lh  century  'indoubtedly,  the  regions  in  this  neigh 


—   S70  — 

boui'liooil,  and  llic  iv^tions  of  land  iicyond  —  in  llie  almost  pnu'lically 
uuKnowii  Arclir  ocean,  —  liad  excited  Hit;  inlorcsl  and  llic  desire  for 
exploration  in  the  adxenlnrons  anion};  men  :  nnuir  ii/imti/i/i  /iro  iiiwjnifirn. 
Kyos  were  turned  on  lliest!  undiscovered  refjions.  Tlie  counlr\  Itolli 
soiilli  and  east  ol' Keiiriiif;  Sea  hein^  very  s|mrsely  |M)|ndaled,  and  almost 
cnlirely  hy  liie  al)ori};inal  |io|)nlalion,  it  had  not  assunuMJ  any  ^real  cum- 
mercial  value  as  a  pathway  of  commerce.  There  had  heen  no  important 
settlements  on  the  American  coast,  and  the  (|uestions(d'\vhat  rijihl  Itussia 
ha<l  ap(|uired  l»\  discovery,  lu' hy  possession,  were  of  a  lar};el\  indeteiiiii- 
nale  character.  That,  broa<lly  staled,  was  the  position  of  things  when 
the  I'kase  of  17'J'J  was  proninlj^ated  hy   Itussia. 


TuK  I'kask  oi'  I7',((). 

llpon  this  1,'kasei  must  say  a  word,  altliouf;h  a);aiii  it  is  not  necessary 
to  IrouL'le  tlie  Tribunal  Ity  rel'errinj;  to  any  particidar  document  in  rela- 
tion to  it.  L(;};islation  liy  L'kase  I  lake  to  he  the  mode  which  the  Consti- 
tution, or  the  system  of  (iovernmeut  I  had  periiaps  better  say,  of  Itussia, 
employs  for  conveyiu};  its  soverei^jn  will.  That  I'kase  of  179',»  has,  I  think 
been  a  little  misstated  by  my  friends  on  the  other  side.  Its  history  is 
given  in  the  Uritish  Case;  the  Ukase  itself  is  on  pajce  2").  I  may  dispose 
of  it  as  far  as  I  am  concerned  by  very  };eneral  observations.  In  truth 
this  I  kase  was  aimed  at  consolidatiuf;  the  rival  Itussiaii  intei'csts  con- 
cerned in  llu!  ti'ade  in  the  Itussian  possessions  upon  the  American  coast. 
It  was  not  directed  against  foreigners  —  indeed  there  were  very  few 
foHMgners  against  whom  it  (H)uld  be  directed  at  that  time.  It  shows 
that  it  was  ainuid  at  consolidating  local  liussiaii  interests  in  one  powerful 
monopoly;  which  one  powerful  nuiuopoly  slutidd,  by  its  slreiiglh  and  its 
own  inherent  force  be  able  lo  resist  possible  competition,  signs  of  which 
v\ere  beginning  to  grow  up.  In  that  sense  undoubtedly  it  was  aimed  a 
foreigners,  hut  in  that  sense  only. 

Now  it  begins  by  a  slalemeut  of  the  claim  of  Itussia  by  right  of  dis- 
covery ;  and  then  it  goes  on,  in  clause  I,  lo  say  : 

\Vi'  iiidsl  u'l'iiriiinsly  |i(.'riiiil  llic  ('uiiipaiiyli.  Imve  tlic  asn  of  all  Imnliu};  f;roiiii(ls 
and  I'slahlisliiiii'iils  imw  cxisliii^' on  tlic  iKirlli-oash'in  — 

that  ought  to  be  north  iceslcni  — 

const  III'  .\iiii'iica  IrDiii  llu;  aliovc-iiicnlloncil  .'i.'illi  ili>},'roL"  lo  Dehring  SIrail  and 
on  llic  saiiiit  also  on  Ihu  Alinilian,  Kurilu,  and  olliur  islands  situaled  in  tlio  norlii  — 
caslprn  ocean. 

(Clause  2  relates  to  making  new  discoveries,  which  I  need  not  read. 
The  remainiug  important  clauses  are  as  follows  : 

3.  To  use  and  prolil  by  evorylliiiif,'  which  has  hui'ii  or  shall  ho  discovi'i'ed  in  those 
localiles,  on  tin;  surracc  and  in  llic  hosoin  of  the  curth,  without  any  coiii|iclilion 
by  oliiers. 

M.  To  extend  Ihoir  navi(?alion  lo  all  adjoining'  nations  and  hold  business  inter- 
course with  all  snrroundiii);  powers  under  our  hij,diesl  protection  lo  enable  them  lo 
prosecute  their  enterprises  wilh  greater  force  and  advantage. 
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li.  'I'll  i'iii|ili>y  l'iinKi>iKall(>ii,  liiinliiii^'.  and  nil  dlln'i'  liii>iiii'S'<,  I'ri'i'  :iii(l  iinsU!>|nH'l- 
ed  pciipli^ 

and  so  on. 

N.  I'or  shiiolin);  animals.  Ini'  inuiliii^  si^'nals,  and  on  all  nncxju'cli'd  cnii'i'^'cnrios 
uii  Ihu  niainlanil  ul'  Anirilra  ami  <>n  llii'  i>hiiids.  Ilii'  ('.(inipanv  is  pi'iinillcil  In  buy 
for  rash  at  cost  price,  IVoMi  III!' (lii\iTnniiiil  arliltciN  niairazinc  al  liUiilsU,  yearly 
so  many  pcmds  of  pnwdiT  — 

and  so  on. 

10.  Tilt!  cxclnsivo  ri(.'lil  iiiosl  j;rai'ionsy  ^ninlid  to  llii>  company  for  a  iicrind  of 
20  ynars.  lo  usi'  and  I'lijoy.  in  llic  ahovc  dcMrilicd  cxli'iil  ol  connlry  and  islands, 
all  protlls  and  advanla^'cs  diM'ivcd  IVom  liunliii;:,  tradi'.  indiislrics,  anil  discovery 
of  new  lands  proliiliiiinj;  (In-  cnjoymi'Ml  of  lliosc  prolils  and  advantaf;rs  not  only  lo 
those  who  would  wisli  to  sail  lo  lliose  countries  on  lliiir  own  account,  hnl  lo  all 
former  hunters  and  trappers. 

.Now  litis  is  llie  cliici'  |)iissii};o  which  I  dosire  lo  road  in  oi'dtir  lo  sliow 
wliiil  the  |iiir|)orl  of  llio  iiiticle  was  :  it  is  in  llu;  mithlle  ol'  tii'liclc  til. 

.\nd  other  companies  which  ma\  have  Uvru  I'ninieil  will  not  he  allowed  lo 
conlinne  their  hnsiiiess  unless  they  unite  with  llie  pieseni  ci>inpany  with  their  frno 
conseul  ;  but  such  private  companies  or  Iradeis  as  have  Iheir  vessels  in  (hose 
rejiious  can  either  sell  Iheir  propeily.  ni',  with  the  ciiinpany's  consent  remain,  until 
they  have  ohiained  a  carjjo  — 

and  so  on.  Then  t'lirther  on  il  snvs  : 

Ami  after  thai  mdiody  will  have  an.v  piivilep's  linl  this  one  llompany,  which 
will  lie  [irolecled  in  the  enjoyiueiit  ufall  llie  ailvanlaj.'es  menlioned. 

Thai  Ihorcrord  was  Ihe  croalion  ol  a  Itiissian  Monopoly  Company, 
which  should  have  all  ri};lils  of  trade  in  the  Icrritorifs  which  Itnssia 
eilhcr  |)OSS('sse(l  or  was  claiiniiij;  lo  possess  In  its  rijilit  ol'  discov(M'y. 
it  applied  to  all  oilier  itiissiiin  sid)ji!cts  —  exchnlcil  all  other  lliissian 
snbjects;  hnl  Ihiiro  is  not  a  word  ahoni  t'oreijAiier.';  in  il  from  he^Mnninj; 
lo  end.  Itnt  that  is  not  the  most  ini|iortant  |iarl.  The  Tiibnnal  will 
observe  thai  Ihere  is  iiol  one  s\ liable  ahonl  the  sea  in  il,  and  not  one 
word  about  exrhisive  ri^dits  of  lishin};  in  itehrin};  Sea. 

Mr  Justice  Harlan.  —  Sirl'-liailes.  will  you  lot  me  remind  von  here 
thai  in  thollrilish  Coiinter-dase  it  is  said  that  the  translation  voii  have  just 
read  is  ineorrecl,  and  von  {jive  another  translation  of  il  which  jon  say  is 
the  corrcet  literal  one.  I  want  to  ask  yon,  is  there  any  material  dilTe- 
rencc. 

Sir  Charles  Russell.  — None,  sir,  I  believe. 

Lord  Hannen.  —  Only  in  one  phrase  I  think,  in  which  the  word  "  do- 
minion  "  is  used. 

Mr  Justice  Harlan.  —  The  dilFerenees  are  indicated  in  the  (lounlcr- 
Casc  by  italics.  1  do  not  know  whether  there  is  any  prool'in  the  documents 
as  to  wbich  is  the  corrcet  Iranslaliou. 

Sir  Richard  'Web8t»r.  —  It  arose  in  lliis  way.     This  translation  v.cs 
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simply  lakiMi  Irom  nniu'rofl's  History  ol' Aliisk.i.  Tin'  oriniiiiii  Tliiisn  liiid 
never  been  tiiiiislali'd  Mil  iit'lcr  llii;  itrilisli  l',iisi>  \\ii><  ili>|M)sit(>(i,  iinii  liion 
it  wiis  traiislalcd  I'or  greater  acoiirac),  and  thai  iiioi'i'  rorrccl  liaiislalioii 
was  priiilod.  As  tiic  Alloriicy  (iciit'ral  said.  tlicri>  are  no  snIisUinliai  dif- 
feronres  which  HMjiiire  any  noliccs 

Sir  Charles  Russell.  —  I  Ihiiik  il  will  he  t'oiind  thai  is  so.  As 
I  liave  already  idtserved,  il  is  doiiieslie  in  its  eiiaractei'.  and  indeed 
afiinns  a  strong  douieslie  nionopoh  wiueh  eouhl  suecessl'nlly  contend 
with  othei'  rivals,  and  in  thai  sens(^  nndnnhledh  with  l'oreif;n  rivals,  if 
they  appeartnl;  and  it  relates  solelv  lo  land.  Il  has  no  rel'erenee  to  Ihe 
qneslion  of  sea  rif^lils,  or  ol' iiderl'erenee  with  sea  rights.  It  is  (Milirely 
domestic  in  its  eharacter,  and  there  is  no  snfip'slion  of  a  ntdiliealion  to 
any  foreign  I'osNer. 

II  will  he  seen,  at  Ihe  holloin  of  paps  2K  of  llie  (!ase,  that  llio  view  I 
am  su^'^estin^  is  the  view  which  prevailed  in  IS2i  in  thel'nited  Stales. 
Hel'errinj;  to  IIk;  I  kas(!  of  IT'.IU,  Mr  .Middlelon,  writinj;  lo  Mr  .John 
Quincy  .Vdams.  says  : 

The  I'linriisiiiii  pri'Viiiliiii.'  in  Kniii|ir  in  I71MI  iicniiilli'il  lliissia  i  wliu  iilone  seems 
to  liavi'  ke|il  her  alleiilimi  lixeil  ii|ioii  lliis  iiileie^l  (iiirlii^'  lh:il  iJeiiod'  In  lake  a  ije- 
citieil  step  Idwarils  Ihe  iiicuKipnly  i.i  Iliis  hade.  Iiy  Hie  I'kase  dl'  thai  dale,  which 
trespassed  upon  Ilie  aekiiowled^red  rifrhls  ol  Spain. 

That  is  as  rejjards  territory,  \on  will  rec(dlecl. 

Uiil  al  Ihal  iiiiiineiil  Ihi'  liinperm'  Paid  had  ileelaied  war  a;,'aiiisl  thai  Cdiniliyas 
beiiijr  an  ally  <ir  Kraiiee.  This  I  K.i>e,  w  Idcli  is.  in  ils  f'lnn.  an  acl  pnrely  donu'stic, 
was  never  nulilied  In  any  ruiei}.'n  Slate  with  injunelinn  tn  respect  its  pnivisions. 
Aci'(irihrif;ly.  il  appears  to  have  lieen  passed  nM'r  nimhsi'rved  liy  Inreljin  I'dWei-s, 
anil  it  reniaineij  without  e\ei'iili(in   in  sn  I'ar  as  il  militated  a^'ainsl  their  rights. 

Thai  was  Ihe  L'niled  Stales  view  of  it. 
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Now,  I  pass  lothe  inncli  more  important  docnmenl,  Ihe  likaseof  182!  ; 
and  Ihe  Tribunal  will  ohserve  Ihal,  al  this  period,  llie  (pieslion  of  seal- 
tishing,  either  on  Islands  or  in  the  open  sea,  had  not  assumed  any  impor- 
lanee.  No  doubt,  Ihe  natives  alonj^  the  coast  had  been  calehinf^all  they 
coidd  for  their  clothing  and  for  their  siistenitnee,  and  no  doubl  barter  had 
begun  lo  sjiring  up  as  early  as  that  |)iM'iod,  though  it  would  ix!  mainly 
south  of  the  .\leutian  (Ihain,  Inil  we  have  no  record  of  any  c.visling,  lo 
any  extent,  nortli  of  Ihe  Aleiilians.  Now  comes  this  important  docu- 
ment, Ihe  I'kasc  of  1821,  which  is  set  out  in  volume  I  of  the  .\ppendix  to 
Ihe  United  Stales'  Case,  al  page  1(1  : 

Edict  of  liis  Imperial  Majesty.  Antocr.il  of  all  the  Unssias. 

The  Directing.'  Se.nale  niaketh  knuwii  nntn  all  men.  Whereas  in  an  Edict  of  his 
Imperial  .Majesty,  issued  to  the  Uireetin^.'  Senate  on  (hetlh  day  of  September,  and 
signed  liy  his  Imperial   Majesty's  own  hand,    il  is  tims  expressed  : 

'Observing  from  reports  submitted  to  us  Ihal  the  trade  of  our  subject.!  on  the 
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Mciilian  IkIiuhIs  ami  mi  llii-  imrlliwi'^l  inasl  ui  Anii'iica  a|>|ii'rlainin|{  iiiilo  lliissiu, 
is  siilijrrli'd,  lii'caiisi'  of  At<(M')>l  iiMil  illiril  tianic,  lo  ii|)|ii'i's>ticiii  ami  iinpi'diiiii'iits; 
nmt  lliiillliK'  lliat  llic  prlm'i|inl  cansc  or  llicsr  ilil'llciillii's  Is  tin'  want  nj' nilrs  I'slab- 
lislijii^'  till'  liiiiimlarii's  I'nr  uaviKaliini  aloii);  llii'sc  riia»ls,  and  tlii^  ordi'i'  of  naval 
roiiiiiiiiniraliiin  as  writ  In  tlicsi'  |i|ari's  a-  on  llir  wlinlc  id'  tin'  I'asU'in  must  id'  Silie- 
i'iu  and  tin'  Kiirilc  l>liuids,  wi>  liavi' di'uiiii'd  it  ni'i  I'ssaiv  — , 


iinil  so  rorlli. 

.Now,  bt'l'ofc?  I  |)i I'cd  1(1  r(!ii(l  Hie  oiiorative  |mrls  of  this  (locimiciil, 

mny  I  invito  llii;  allcnlinii  of  llic  Tribiiiiiil  serioiislv  lo  my  Icarni!!!  I'lieiKl 
Mr  C.uriur's  t-oiitiMitioii  in  ii'latioii  lo  litis  I'kaso,  and  Uk;  cITecl  of  llial 
L'Kast!  ii|ioii  lite  Tft'aliisor  1824  and  \H'2"i-  h(!caiis(>  il  will  savo  mo  a  p;ootl 
deal  ut'  !'o|iolilion  and  ai'^iimenl  if  Um;  Tiiliniial  will  boar  in  mind  lliul 
the  wliolo  ofllio  discnssioii  in  which  I  am  now  emhiirkiii^  will  bo  address- 
ed nol  miM'oly  lo  showini;  llial  Iho  ri};hl  of  lisjiiii};  was  rorof^ni/.od  in  Ihe 
liebrin^  Son.  btil  also  In  sbowiti^  that  llio  |ilii'aso  «  norlliwest  coasl  of 
Amoiica  >  had  not  the  iimiliMl  moaning  in  the  Treaties  and  in  Ihe  eor- 
rcs|ionden('o  which  ms  learncdrriond,  Mr  C.artor.iissi^iietl  lo  il,  but  extend- 
ed lo  llio  whole  ol'  the  coasl-liiie  of  the  (lossossions  claimed  by  lltissia 
from  Hohring  Strait  down  to  ils  mosl  soiilherii  boundary. 

Ill  order  thai  tin  Tribniial  niiiv  have  this  point  iiion-  clearly  before 
il.  lol  mo  remind  Mic  Tribunal  w  balmy  friend  Mr  tiiirter's  ar^'iiment  was. 
The  ar^;iiiiionl  was  that  north  of  Ihe  Aloiilian  (lliain  in  {{ohriiif;  Sea,  and 
north  of  Itohrinj;  Soa.  Iho  ri^hls  of  llnssia  never  wore  (|uestioned  at  all 
—  Ihat  the  dobatablo  f;ronnd  was  nol  reached  until  \ou  came  south 
of  the  Alentians. 

Mr  Carter.  —  South  and  easl. 

Sir  Charles  Russell.  —  Oh  yes,  of  course. 

Mr  Carter.  —  Nol  much  south . 

Sir  Charles  Russell.  —  Soiilh  and  oast  of  (he  Aloulians;  but  llial  south 
and  east  of  the  .Mentiatis  Itiissiaii  |)releiisions  were  mel  by  cortiiiu  more 
or  loss  nndolinod  claims  on  Iho  part  oftiroal  llrilain,  and  by  certain  more 
or  loss  tindolined  claims  lo  territory  on  Ihoparlof  the  United  Slates  :  thai 
all  the  dispute  related  to  portions  of  soa  and  lerritory  south  of  the  Aleutian 
Chain  ;  and  thai  the  north  west-coast  —  and  this  is  Iho  main  point  —  in  the 
sense  in  which  il  was  used  in  the  I'Uaso,  in  the  seii.so  in  which  il  was 
used  in  the  Treaties,  referred  only  and  strictly  to  the  /wV/'c,  as  ultima- 
tely delinod  ill  the  Treaty  ol  IH^.'i.  .Now  haviufj  stated  that  correctly  as  my 
learned  friend's  contention,  I  do|iiol  stop  to  jioiiit  out,  though  I  may  have 
lo  do  it  later,  that  my  learned  friend  lias  given  one  of  four  diirerent  inter- 
pretations w  liicli  have  boon  advanced  b\  the  I  nilcd  Slates  as  lo  the  meaninf; 
of  that  jihrase  "  northwest  coast  ".  It  will  be  convenient  for  mo  here 
to  mention  what  those  four  inloipretalioiis  were.  I  will  nol  stop  to  justify 
this  assertion  now  ;  but  I  think  it  will  bo  apparent  when  I  come  lo  read 
the  correspondence. 

Mr  Carter.  —  I  referred  lo  the  limilalion  of  the  words  "  northwest 
coast "  us  used  in  the  Ukase. 
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Sir  Charles  Russell.  —  Very  wt'll;  I  <iin  obliged  lo  my  learned  friend 
for  correoliu};  me;  as  used  in  llie  liiase.  it  was  mucli  more. 

Mr  Carter.  —  I  did  not  say  llial. 

Sir  Charles  Russell.  —  If  it  was  not  confined  to  the  lisiire,  il  extend- 
ed beyond  il,  and,  therefore,  meant  more  than  the  Ihii'rr. 

Mr  Carter.  —  I  only  spoke  of  wliat  my  arj^nment  was. 

Sir  Charles  Russell .  — I  now  point  out  what  tiiese  four  conslruetions 
were.  In  the  dospalrh  lo  Sir  Jnliiin  I'aiinccfote  of  the  30th  of  June,  1890, 
Mr  niaine  examined  the  Treaties  of  1824  and  1825,  and  says  il  is  plain 
that  they  hoth  limited  the  "  nortliwest  coast  "  to  the  coast  between  the 
50th  and  OOtli  dejjrees  of  North  latitude. 

jSir  Iticiiard  Webster  tiien  pointed  it  oul  on  the  map.i 

On  the  17lh  of  Kecember,  1890,  he  a^ain  writes,  and  discusses  the 
meaning  of  •'  Pacitic  Ocean  "  and  "  the  Northwest  coast  ";  and  ho 
observes  in  that  letter  that  the  dispute  as  lo  the  meaning  of"  Pacific 
Ocean  "  prominently  involves  the  meaning  of "  llie  Northwest  coast  "; 
and,  in  llial  letter  he  contends  liiat  "  ihe  Norlliwesl  coast  "means  the 
coast  from  (iui  i2nd  to  the  60lh  degrees  of  North  latitude. 

|SirHiciu)rd  Webster  Ihen  pointed  it  oul  on  the  map.] 

I  observe,  in  passing,  that  neither  of  those  contentions  has  been 
thougiil  worth  inserting  ill  the  I'niled  Slules Case  or  Connter-Case. 

.\  liiini  construction  snggesled  is  that  it  is  identical  willi  the  /isirro. 

The  f(jurtli  conslrnclion  is  put  forward  in  the  I'niled  States'  Case  al 
page  2(),  whiu't^  they  say  llial  the  leiin  "  Norlhwef.t  coast  "is  intended  to 
designale  the  coast  between  Pi'ince  William's  Sound  and  Ihe  mouth  of 
the  Columbia  lliver. 

|Sir  llicliard  Webster  then  pointed  il  oul  on  Ihe  map. 

Those  four  meanings  have  been  given  b\  Ihe  Ihiiled  Slates  lo  Ihal 
phrase  "  .Northwest  coast  ". 

Now,  I  will  ask  Ihe  alleulion  of  the  Tribunal  to  what  it  really  means. 

I  agree  I'lilK  with  Mr  lUaine  Ihal  Ihe  two  phrases  "  Norlbwcsl  coast 
and  "  Paciiir  Ocean  "  have  a  very  impoi'taut  itearing  indeed  on  liie  ques- 
lionsvlielber  Heliiing  Sea  was  notincindediiiihe  phrase  "  Pacific  Ocean  ". 
First  of  all,  of  course,  il  is  imporlani  lo  sec,  inasmuch  as  the  Treaties  of 
1824  and  IH2.'>  were  the  result  of  the  i)rolcsls,  up  to  a  certain  point  joint, 
and  after  llial  sepiirale,  of  the  Iniled  Stales  and  of  (Jreal  Hrilain  il 
is  imporlani,  of  course,  lo  see  whal  was  the  assertion,  on  the  part  of 
Russia,  of  jiirisdielion  against  which  these  protests  were  jointly  and  seve- 
rally made.  I  liirii  to  the  Lkase. 

II  is  sel  oul  on  page  Ki  of  volume  I  of  Ihe  .\ppendix  lo  tiie  Unilcd 
Stales  Case. 
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Rules  rslalilisliccl  for  the  limits  nf  tiuvifs.itidn  and  order  ol  rdnimunicntion  along 
the  <iia>i|  cpf  EMslcrii  Sihi'ria.tlii'  Ndrtliwcsl  Coast  of  .Viiicrlca,  and  llic  Alovitian,  Ku- 
rile  and  oilier  Islands 


If  Ihe  Tribunal  will  follow  Ibis  on  the  map,  il  will  be  seen  that  Iha 
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describes  a  cin-lc.  II  is  iniuie  still  clearer  in  socliuii  I.  ■  riin  pursuits  ol" 
coiiunorc.e,  whaling  and  lisliery  "',  —  you  will  oliservc  thai,  thoii^li  my 
friends  say  llial  lliis  I'kasc  \\a>;  for  llio  |»rot(M-li<»ii  u\'  fur-si.-al!-,  IImmv  is  no 
reference  in  it  to  fur-seals  at  all ;  bu(  lliore  is  a  roferonic  lo  other  forms 
of  lishing. 

The  pursiiils  of  cipiniin'rce,  whaliii^r,  unci  ll>lii'>v,  and  or.ill  dllitii-  indusliy  on 
all  i<liinils,  |Mirts  and  gulfs  iiiclnilinf.'  (Iw  wluli'  nf  l|ji'  nmihwi'sl  cdasl  ol"  ,\ni>  rioa, 
bnginninj:  I'lom  Helirinji's  Straits  In  Ihi!  oI"  id'  nniihcin  latitude  ,  also  iViiui  Ihn  AIimi- 
lian  Islands  lo  llic  caslorn  coast  of  Sihoria,  as  widl  as  along  tin'  Kurilt;  Islanrls  IVoni 
Belning's  Straits  to  lln-  South  Cii\>ii  of  tin.-  Islainl  of  Unip,  nanndy,  to  Iho  l.'i™,')!)  nor- 
Ihurn  latilndi",  is  I'xrlnsivi'ly  gianlod  lo  llussian  subji-i  Is. 

Again,  the  Tribunal  will  sec  thai  lln;  whole  line  of  Ihuf  roast  is  iixli- 
caled  by  Ihc  general  desiri|ition  of  Hussian  assoilioii  of  dominion.  tVn 
the  western  side  of  the  IJi'liriog  Sea,  and  on  Ihc  coast  (if  Siberia,  from 
Hehring  Strails  along  llie  coast  down  io  i."i'.')il  ol  ialiliidi^:  on  the 
American  side  IVom  iichriiig  Sirails  lo  .'il"  of  nofllicfti  lalitiide.  described 
as  liie  '■  iiorlliwesi  coast  of  America  -i.     Nov\  that  is  nnmistakeable. 

II  is  thcnd'ori'  luoliiliitivl  lo  all  fori'ii;u  vcssi  Is  nol  only  to  l.iud  on  lln'  roasl^  and 
islands  liidouginf,'  to  Uussia  as  stated  abovi',  liul  also  to  aiiproach  tlii'in  williiii  loss 
than  a  hundred  Italian  miles,  'lln'  tiaiisun'ssor  s  vi'^^sel  is  suhjcct  lo  I'oidi^caliou 
aloufi  with  till'  whole  cargo. 

Now,  Icl  me  poini  out,  Mr  i'l'o-ijdcnl ,  when  niv  ieanicd  friends 
say  the  Trealies  of  IS2i  and  of  |N:>;;  Icl'l  lichciiit;  Sea  unloiidic.l, 
and  thai  Itchring  Sea  was  not  included  in  llui  pliia;<c  ••  I'licilic  Oiisin, 
thai  if  il  was  uidoutdied,  so  far  as  |{clifiiig  Sea  i.-«  conci'mcd .  il  must 
have  been  a  closed  sea,  a  iiiarr  r/'intiiiti  :  because  Iherc  is  no  opcnini;  inio  ■ 
Ueiifing  Sea  from  Ihc  siuilh  or  from  Ihc  north  thai  c\<ecds  200  miles. 
Von  will  liiid,  on  page;  IT  of  our  Connlei-Casc,  Ihe  evail  widlli  uf  all 
the  passes  is  given,  and  Ihe  grcalc>i|  pass  is  liial  iielweeii  Allii  Island 
and  Copper  ishunl,  which  is  l*.HI  miles  oid\.  Il  the  jurisdiction  is 
exicndcd  lull  miles  I'rcnu  each  of  Ihe  Islands.  Ihe  two  /ones,  of  course, 
meet,  and  Ihi-  sc^a  becomes  a  imiri'  ihiiisitm. 

I  do  nol  Ibitik  Iherc  is  a  great  deal  lo  In-  said  in  iii|lii»;r  allcniion  lo 
Ihe  del;iils  of  Ihe  Hiiles  issued  wilh  this  llvasc,  but  there  are  Iwo  or  lliree 
lo  whiidi  1  must  refer.     Seclion  ',\  rciinircs  lo  he  n<diecd. 

Mr  Justice  Harlan.  —  The  Cases  of  both  lidvernmenls  a;;rec  in  Ilie 
Iratislalion  of  seclion  I  which  \ou  have  read;  bill  I  ohservc  Ihal  in  a 
letter  of  Mr  lUaine  lo  Sir  .Julian  Paunecfolc,  al  page  22()  of  llie  Iniled 
Slates'  Appendix,  volume  I,  he  gives  sections  I  and  2  (rl  iiir  I  kase  if 
IS2I:  and  il  dilfers  from  Ihe  one  you  have  read.  1  do  nol  know  where 
lie  gol  his  Irnnslalioii.        here  seems  lo  he  no  reference  lo  il  anvwhere. 

Sir  Charles  Russell.  —  l>oes  il  ninlerially  dill'er? 

Mr  Justice  Harlan.  —  Well,  there  is  some  change  of  phraseology. 
Instead  of  Ihe  words  "  including  Ihe  whole  of  Ihe  norlhwesl  coast  of 
America  ",  it  roads  "  and  in  general,  all  along  Ihe  norlh-weslern  coast. 
of  Amoricu  ".The  translation  you  have  read  coulains  the  words    ■  from 
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the  Alculiiin  Islands  lo  llie  eastern  coast  of  Sil)eria  ",  wliiie  Mr  Hlaino's 
translation  reads,  "  on  the  Aleutian  Islands  and  alonj;  llio  eastern  coast  of 
Siberia.  " 

Sir  Charles  Russell.  —  I  do  not  know  where  he  {;ol  it  from.  It  does 
not  seem  \ery  important. 

Mr  Justice  Harlan.  —  No;  I  do  not  know  thai  it  is. 

Sir  Charles  Russell.  —  It  wonid  seem  to  pul  il  ralhor  slrongcr  :  — 
"  And,  in  j,'cneral,  all  along  the  norlli-weslcrn  coast  of  America  from 
Behring  Strait.  "  It  is  stronger,  but  nol  material;  but  1  lake  liie  trans- 
lation liiat  the  United  Stales  have  pul  forward  themselves.  1  am  reminded 
by  my  learned  friend  that  we  liave  put  forward  one  wiiicli  ajjrees  wilii  it. 

Mr  Justice  Harlan.  —  I'Aacliy.  Uoth  ("lovernmenls  have  presented 
the  same  translation  in  tiie  present  case. 

Sir  Charles  Russell.  —  So  I  understand. 

I  was  calling  attention  lo  section  3,  which  shows  llierc  is  no  doubt 
about  wluit  was  meant  in  section  I  ;  namely.  Hie  power  of  excluding 
every  body  from  (he  area  in  sections  I  and  2.  hocause  in  section  .'5  an 
exception  is  made. 

Ill  liivdiir  1)1'  vessels  canii'd  lliillior  h\  heavy  ^ales  cir  real  want  ol'  provisions, 
and  iiiialjle  lo  nialve  any  oilier  slinre  but  such  as  lielon^-'s  lo  Kiissia.  In  llieso  eases 
lliey  art!  oliliu'ed  lo  prodnee  eonvinein^'  |irool's  of  aetnal  reason  for  siieh  an  exeep- 
(idii.  Slii|i~  '<(  IViendly  ^idvernnienls  merely  on  disioveries  are  likewise  exunipl 
from  the  lorejioinK  rule. 


Then  section  ii,  on  page  18  : 

II  is  liUewise  inlerdiclod  lo  rortMf.'n  ships  lo  carry  on  any  lial'lic  or  barler  with 
the  natives  (d'  the  islands,  and  ol'  the  norlhwosi  cMa^l  id'  AnuMiea,  in  the  wliido 
extent  heri'ahove  nn'idioned.     \  ship  eunvieled  ol'  lliis  trade  shall  he  conlisealed. 

Then,  section  25  I  do  not  know  that  that  is  ver\  imporlant  to  trouble 
you  with  ;  but  it  is  : 

In  casi^  a  ship  ol' the  llussian  Imperial  Navy,  or  one  helont,'int.'  to  llie  Hns.sian 
Anieriean  Company,  meel  ,i  foreitrn  vessel  on  llie  ahove-slaled  eoasts,  in  harbours, 
or  mads,  Hilliin  Ihe  liel'ore-nientioned  iimils.  and  the  rommander  lind  jTroiiiuls  by 
till!  present  rej.'iilalii'ii  thai  llie  >liip  lie  lialile  lo  seizure,  he  is  load  .as  follows  — 

.Vnd  then  there  are  indications  as  to  how  he  is  to  act.  Then  I  pass 
over  several  pages,  and  in  section  (id  more  or  less  elaborate  provisions 
are  made  I'oi'  dealing  willi  the  proceeds  of  coutiscated  pro|ierly.  ves- 
sels and  cargo,  as  lo  which  foui'-til'lhs  are  lo  go,  after  certain  deduc- 
tions, lo  tiu!  .Vmericau  (iompany.  The  I'lesidcnl  will  recollect  that 
the  .Vmericau  Conipan)  was  iiol  an  American  Company  with  American 
cili/ens  in  it:  il  was  so  called  from  its  trading  parttv  in  .America;  and 
so  far  from  being  an  American  (lompaiis .  the  jiapers  stale,  and  I 
think  il  is  correct,  that  a  number  of  distinguislied  persons  in  Itussian 
political  life,  including  members  of  the  lto\al  I'ainily,  were  interested  in 
that  (lonipanv. 

There  can  be  no  question,  Mr  President,  between  us  as  to  what  that 


L'Uasc  means.  It  means  uii  assertion  of  exihisive  territorial  dominion  in 
the  lerritory  mentioned  to  the  extent  mentioned  and  in  tlie  seas  men- 
tioned,so  as  to  prohibit  nuvii;ation  williin  |l)(l  miles IVoni  liic roast.  That 
is  a  very  diiicrenl  thing  IVom  the  eiiarter  of  1700,  whiiii  was  not  eum- 
mnnieatcd  to  any  foreign  I'ower.    This  I'kase  was — 

Mr  Justice  Harlan.  —  Yon  say  "to  the  extent  mentioned."  Ito  \on 
mean  over  liie  whole  of  lU'liringSea.  or  for  KlO  miles? 

Sir  Charles  Russell.  —  So  far  as  territorial  jurisdiction  is  eoncerned, 
100  mil(>s  from  the  land  and  the  islands,  of  course.  Hnt  as  I  have  poin- 
ted out  this  wonid  have  closed  the  entrance  to  Mehi'inf;  Sea.  The  Charter 
of  18:21  yon  will  find  find  on  page  '2i.  It  is  not  necessary  thai  I  shonld 
trouble  you  v  i;"-  it  beyond  reading  sections  I  ami  '2.  The  I'kase  was  an  act 
of  imperial  legislation.  The  Charter  is  the  act  by  which,  upon  the  basis 
and  under  the  protection  ofthal  imperial  legislation,  the  rights  are  given  to 
the  chartered  Company. 

Till'  Cuiii|iaii\'  cslubiisiicil  I'dr  carrviiiji  mi  induslrii'saiKl  Iradc  <iii  Hh'  iiiaiiiland 
ofiiorlh-wusl  America. oil llic  .\lciitiaii.  anil  nii  Ihc  Kiiiilc  Islands,  iciiiaiiis  aslicrelo- 
fore  iimliT  the  lilfiliesl  protcclidii   of  Ills  liii|icrial  Majesty. 

It  ciijiiys  the  iirlvilcirc  of  liiiiilliiK  and  lislilii^'  to  llir  exclusion  nf  nil  oilier  Hiis- 
siaii  and  forei;.'!!  sulijeels  lliriiii;.'lii>iil  the  territories  loii);  since  in  tlie  pnssession  ot' 
llussian,  on  the eoasis  ol  iiorlli-west  .America,  hi'^'inninj:  al  the  iiorlln'in  point  of  Hit! 
island  of  Vancouver  in  latitude  .SI"  iiortli,  and  extending  to  Delirin^' Strait  and  lieyonil, 
as  Well  as  on  all  islands  adjoining' this  coast  and  all  I  liosii  situated  helwcen  this  roast 
and  tlie  I'aslcrn  shore  ol'SihLM'ia.aswell  as  on  the  Ivurile  Islands,  where  (he  I'.onipaiiy 
has  enf:a.t:ed  in  hunting'  down  to  Ihc  south  cape  ot  the  Island  Uriipa.  in  l.itiliide  i.'i  .'iO'. 

Sir  Richard  Webster. —  The  Iraiislalions  Ihere  do  not  (piite  agree, 
but  il  is  sul'liciciilly  accurate  in  the  I'niti'd  Stales"  Case. 

Sir  Charles  Russell.  —  Now.  still  endeavouring  not  to  distract  the  at- 
tention of  the  Tribunal  by  references  to  too  many  books,  I  woiihlask  you 
to  turn  to  pagci;?2  in  this  same  voluinc  How  far  have  we  got  intheargu- 
menl?  We  have  got  clearly  to  the  point  of  a  distinct  as- 
sertion  ot  territorial  dominion  ot  a  very  evIiMideil  kind  ma.t-  m  iiio  ikaso 
b\  Unssia,  and  of  territorial  jurisdiction  of  an  exclusive 
character,  extending  100  iuili>s  from  land  and  IVoiii  the  islands:  which  is 
of  course  a  claim  to  exclude  all  persons  from  that  cxlciided  area. 

The  President.  —  Voii  seem  ,'o  I'onslrne  Ihc  last  clause  of  the  I  kiise  of 
1821  as  imphing  an  extension  by  luissia  of  the  territorial  limit. 

Sir  Charles  Russell.  —  Yes  and  so  il  was. 

The  President.  —  .Not  of  particular  jurisdiction,  but  as  an  extension  of 
general  territorial  right  of  lUissiu. 

Sir  Charles  Russell.  —  Certainly  Ihere  is  a  distinct  prohibition  of  any 
vessel  going  inside  that  line,  with  the  penally  of  lieii*.;  ciuijiscated  if  il  does 
go  within:  with  the  only  exception  in  favour  of  a  vessel  blown  within  by 
accident  or  siress  of  weather  It  is  a  claim  to  exclude  all  persons  from 
coining  within  that  limit.  Il  is  an  extension  to  100  miles  of  the  now  uni- 
versally accepted  l{  miles  limit. 

Lord  Hannen.  —  I  understood  you  to  say  you  tlionglil  the  etFeel  of  il 
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would  be  to  |irov(>iil  imy  vessel  goiiij;  into  Heliring  Sea  at  all  becauso  they 
would  infringe  the  100  miles. 

Sir  Charles  Russell.  —  Yes  I  did.  There  is  the  permission  given, 
which  does  not  delrael  from  the  assertion  of  territorial  dominion,  to  a 
ship  on  a  voyaj^e  of  discovery. 

The  President.  —  Yes  and  with  passports. 

Sir  Charles  Russell.  —  .Vnd  a  further  exception  if  a  ship  is  blown  in  by 
stress  of  weather.  .Now  tiiat  is  a  serious  and  grave  assertion  of  rights 
of  sovereignty  b\  |{ussia:and  if  after  having  been  notified  to  foreign  Po- 
wers, including  (Ireal  IJritaiu  and  the  United  Slates,  they  had  acquiesced 
in  it,  and  had  made  no  objection  lo  it,  then  possibly  u  case  of  estoppel 
or  acquiescence  by  them  might  have  been  made  out. 

Senator  Morgan.  —  Then,  if  I  understand  you,  there  seems  to  be  no 
controversy  belwciiu  the  parties  here  as  lo  the  fact  that  itussia  asserted 
exclusive  jurisdiction  in  Hehring  Sea. 

Sir  Charles  Russell.  —  I'ndoubtedly,  and  then  withdrew  il. 

Senator  Morgan.  —  There  is  a  question   then  as  to  the  withdrawal ? 

Sir  Charles  Russell.  — ^  Certainly  :  om-  position  is  that  they  asserted  il 
on  paper,  never  exercised  it,  and  then  withdrew  it.  .Mr  Senator  Morgan 
asked  me  whether  he  was  to  taki;  il  thai  both  United  Slates  and  (jreat 
Britain  agreed  that  llussiu  asserted  this  territorial  dominion  in  Itehring 
Sea.     I  said,  yes;   1  understood  the  other  side  also  agi'eedin  that. 

Mr  Carter.  —  No. 

Sir  Charles  Russell.  —  i  .lioughl  il  was  so. 

Mr  Carter.  —  NYliat  may  be  the  ellecl  of  Ihc  Ukase  is  one  thing,  but 
what  Uussia  intended  b\  it  is  another.  She  did  not  intend  in  oiu'  view 
to  assert  exclusive  jurisdii'tion  :  Ihal  is  disavoN^ed. 

Sir  Charles  Russell.  —  M  all  (ivents,  I  may  repeat  the  remark  which 
I  jus!  made  -  that  Itussia  did  assert  territorial  sovcireignty,  hut  that  she 
asserted  it  only  on  paper;  Ihal  sIk*  never  exercisisd  il ;  and,  that,  by  the 
Treaty,  she  disclaimed  it.  That  is  the  aiiswei'  which  I  make  to  Senator 
Morgan.  I  may  point  out  now  thai  whereas  we  slate  the  greatest 
distance  between  the  islands  at  Hill  miles,  my  friends  put  the  distance  at 
20:i  miles. 

Lord  Hannen.  —  Is  Ihai  ilie  diirtirenci;  between  the  I'ribilof  Islands 
and  lli<>  Aleidian  Chain? 

Sir  Charles  Russell.  —  No. 

Lord  Hannen.  —  1  thought  it  was. 

Sir  Charles  Russell.  —  II  is  between  "  .\ltu  Island,"  and  Ihe  "  Com- 
mander Islands  ".  .\l  Ihe  same  lime  1  may  point  out  that  that  does  not 
make  any  dilftM-cnce,  because  they  say  at  the  beginning  of  their  Case, 
that  unless  otherwise  staled  all  measurements  are  given  in  Knglisb  statute 
miles.  The  Knglish  statute  mile  is  I7(>0  yards;  but  the  Italian  mile  of 
the  Ukase  is  the  same  as  a  geographical  mile,  which  is  about  2000  yards; 
so  that  practically  there  is  no  importance  in  Ihe  diU'ereuce  of  measure- 
ments. 
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Lord  Hannen.  —  Al  pngc  10  lli<>  United  Stales  Case  speaks  of  the 
gruiip  of  the  Pi-ihih)!'  Ishiiids.     It  su\s  : 

II  is  of  vdlivniic  Diifriii  and  liir  i'imiidvoiI  Iroiii  olhorlaiul,  Mm  nnarest  adjacenl 
points  hi'iii)^'  Uiiiilaslva  Island,  at  a  dislaiiec  id'  two  buiidivd  and  lourtcen  miles  to 
the  scnlhwaid  . 

Tliat  is  the  (lislani-e  of  the  l'i'il)iior  Ishiiid  group. 
Sir  Charles  Russell.  —  Tlial  is  ipiilu  right  my  Lord;  that  is  another 
passage. 

Lord  Hannen.  —  It  would  be  a  lun'ioiis  coincidciuo  if  that  should  he 
staled  lo  hi'  "21  i  niilus  in  hotii  of  the  cases. 

Sir  Charles  Russell.  —  The  other  is  20o. 

Lord  Hannen.  —  Yes,  I  hog  your  pardon. 

Sir  Charles  Russell.  —  The  distance  tVom  .Vllu  lo  the  Commander 
Islands  is  slated  to  lie  20.")  slain te  miles. 

Lord  Hannen.  —  .\s  a  matter  of  fact,  I  look  some  steps  lo  ascertain 
Ihe  exact  distance  and  I  helieve  it  is  I7.'>  miles  from  Allu  Island  lo  the 
Commander  Islands. 

Sir  Richard  Webster.  —  We  put  it  al  III")  miles,  and  they  say  il  is 
20,'i.     II  is  not  a  mailer  of  any  impoilance. 

[Sir  lliehard  Webster  indicated  tiie  position  on  Iho  map.] 

Sir  Charles  Russell.  —  I  iia\e  said,  here  is  a  hroad  and  hold  assertion 
of  sovereigidv  \>\  Russia.  If  (ireal  Britain  and  the  I'niled  Slates  had  ac- 
(luiesced  in  lliat  asserlioii,  liieii  there  might  have  been  possible  grounds 
for  pulling  forward  a  claim  groumled  upon  accjuieseence,  or,  as  lawyers 
wouhl  call  it,  upon  estoppel  against  the  acquiescing  or  consenting  Powers. 
How  did  lhe\  act.'  First  of  all,  iiow  did  the  United  Slates  Government 
act.''  I  have  referred  you  lo  page  132  of  the  correspon-  |.,.ou.st  uf  un:ieii 
deuce,  in  Appeiidixlo  Ihernited  Stales  Case,  Volume  land  '*"'"" 

onllial  page  is  lo  be  fon  iid  .MrOiiincy  Adams's  leller  of  the  2olh  of  Fe- 
bruary, 1822,  in  whicli  Ik;  says  : 

1  am  dirot'ted  liy  the  IMi'sidurd  ol' llie  lli'.ited  Slates  to  inlorin  you  llial  he  has 
s('(Mi  wilii  >mpiiso  in  lliis  nliil  the  a-^scilion  ol' a  territorial  claim  on  the  part  of 
Hiissia,  exiendiiii.'  to  the  SIsI  defir '  iioiih  l.ilitnde  on  this  continent,  and  a  regu- 
lation intei'dictin^r  to  all  eoinniereial  'essels  oilier  than  Itnssian,  upon  the  penalty 
of  seizure  anil  conliscalion  the  appr.)ai:h  upon  the  lii^^li  seas  within  100  Italian 
miles  of  the  shores  to  which  that  claim  is  made  to  apply. 

There  is  notiiing  more  in  iial  leller  which  I  need  read,  except  al 
the  lop  of  page  133,  where  you  'vill  lind  Ihis  sentence  : 

To  exclude  the  vrssels  ot  onr  riliiens  from  ihe  shore  heyond  the  ordinary  dis- 
tance to  which  the  territorial  jnrisdii  tion  extends  has  excited  still  greater  surprise. 
This  ordinance  allecls  so  deeply  the  ri};hts  of  the  United  States.  — 

And  so  on.  .Now  M.  de  Polclica  does  nol  shrink  from  Ihe  assertion 
ol  what  his  case  is,  and  al  page  I3i>  of  volume  I  of  the  Appendix  to  the 
Case  of  Iho  United  Slates  is  his  letter  In  which  he  says  boldly. 

I  shall  he  more  succinct.  Sir,  in  Ihenxposilion  of  the  motives  which  determined 
the  Imperial  Government  lo  prohibit  foreign  vessels  from  approaching  the  north 
west  coast  oi  America  — 
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You  will  observe  the  use  of  this  phrase  : 

hcliniffiTif'  to  Russia  williiii  llii'  dislaiicc  <il'  al  Irasl  10(1  llaliaii  inilps.  This  iiica- 
8«rc,  luiwcvcr  si'vi'ic  it  may  al  llrsi  apiicar,  isatliT  allbiil  a  iiii'asun'  of  prcvrnlion. 
It  is  exclusively  diieeteii  af,'aiiisl  llie  culpable  eiilerprises  of  f(ireif;ii  advenliiiers 
wlio,  111)1  conleiil  wilh  e\eicisiiif.Mip(iii  llu;  coasts  above  iiienlioiied,  an  illicit  liade, 
very  prejudicial  to  the  rights  lesoived  entirely  lo  the  llussiaii-Aiiiencan  Company, 
take  upon  them  besides  to  tiiniisb  arms  and  anmiiinili'in  to  the  natives  in  the  llns- 
sian  jiossessions  in  America,  exciting;  tliein  likewise  iti  every  manner  to  resist  and 
revolt  ajfainst  the  aulhoiities  lln're  established. 

I  |)!uise  for  (1110  inoinoiil.  Voii  will  ohsorve  thai  he  speaks  there  of 
"  the  exposition  of  the  iiiolivcs  "  which  have  prompted  this.  I  want  to 
point  out  that  my  learned  friend,  in  treating  of  what  was  the  effect  of  this 
legislation  of  llnssia,  has  coiifonndcd  motive  with  elTect.  It  may  well  be 
that  my  friend  is  quite  right  in  say  ingthat  the  motive  which  the  Hussian 
Governmenl  had  was  lo  protect  this  trade  and  commerce,  and  these  inte- 
rests, on  (he  coasts.  Thai  might  have  been  its  motive;  but  its  legislation 
took  the  form  of  an  assertion  of  territorial  sovereignty  lo  the  extent  which 
I  have  mentioned.     Then  M.  de  I'oletica  goes  on  to  say  : 

The  American  Government  doubtless  recollects  that  the  irregular  eondnct  of 
tlieso  adveulurers,  (be  majority  of  whom  w;.s  coniiiosed  ot  American  citizens,  has 
been  the  (diject  of  tin;  most  pressing  remonsliaiices  on  the  part  of  Russia  to  the  Fe- 
deral (iovermneni  from  the  tinn>  that  diplomatic,  missions  were  organized  between 
the  two  countries. 

Then  a  little  lower  down  ho  says  : 

I'acilic  means  not  having  bniugbt  any  alb'viation  to  the  just  grievances  of  the 
Russian  Amei  ican  Company  against  foreign  navigators  in  the  waters  which  environ 
their  eslablishmeiils  im  the  north-west  coast  <if  America,  the  Imperial  Govcrmnenl 
saw  itself  under  the  necessity  of  having  recourse  to  the  nn'aiis  of  coercion,  and  o( 
measuring  the  rigour  according  to  the  inveterate  character  of  the  evil  lo  which  it 
wished  lo  pul  a  slop. 

lie  then  proceeds  : 

I  ought  in  the  last  place  to  rcipu'st  you  to  consider.  Sir,  that  the  Russian  pos- 
sessions in  the  l>,icilic  (Icean  extend  on  the  Norlb-west  coast  of  America  from  Itch- 
rmg  Sea  to  the  .Mst  degiee  ol  north  latitude,  and  on  Ihe  opposite  side  of  Asia,  and 
the  islands  adj.icent,  from  the  same  strait  lo  the  .',5th  degree. 

The  Tribunal  will  remember  llial  in  the  Lkase  of  1799  the  claim  was 
only  made  to  Ihe  o.'ith  degree. 
Then  .M.  de  Poletiea  |)roceeds  : 

The  extent  id'  >ea  ot  which  Ibese  possessions  form  the  limits,  comprehends  all 
the  conditions  whi.di  are  ordinarily  altached  to  shnl  xeas  (nu-rs  fermees)  and  the 
Russiati  (iovernmeni  might  eonseiinenlly  judge  itself  authorized  to  exorcise  upon 
this  sea  Ihe  right  (d' sovereignly,  and  especially  that  of  entirely  interdicting  the 
entrance  of  foreigners.  Rut  it  i.reterred  only  asserting  its  essential  rights,  without 
taking  any  advantage  of  lo(;alities. 

That  is  he  says  in  elfeet  :  —  This  is  a  shut  sea  :  We  are  entitled  lo 
treat  it  as  a  shut  sea  :  Wo  arc  entitled  to  treat  the  whole  expanse  of 
Hehring  Sea  as  terrilory  in    the   sense   of  excluding  from   that  every 
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person  whom  wo  cliooso  nol  lo  admil;  l)ul  we  limit  our  practical  asser- 
tion lo  100  Ilaliiiii  miles  from  the  coast  ". 

Now  how  is  this  met? 

Mr  Justice  Harlan.  —  Does  he  mean  to  apply  the  phrase  "  shut  seas" 
only  to  Hehring  Sea? 

Sir  Charles  RubbbII.  —  I  do  not  ai'lirm  that  he  docs. 

Mr  Justice  Harlan.  — I  Ihouglit  you  said  Itehring  Scajust  now.  That 
was  the  reason  I  asked  you. 

Sir  Charles  Russell.  — I  think  he  extends  it  even  more  widely  than  lo 
!Jehriiif;Sea.  Thai  makes  my  position,  of  course  a  stronger  one.  1  think 
you  are  ri^dit,  Sir. 

How  does  Mr  .Vdams  meet  this?  I  turn  to  page  134,  at  the  third  pa- 
ragra|)h,  after  slating  the  nature  of  the  pretension  he  says  : 

Tliis  pnjli'iisidii  is  lo  l)c!  coiisidcrod  not  mily  with  rofernnco  lo  Hip  question  of 
torrilorial  rifrlil,  Imt  also  to  lliiil  prohibition  to  the  vossolsof  otlior  nations,  includ- 
ing tliosi-  of  till'  llniliMl  Slates,  lo  aiiproa.'h  within  100  Italian  miles  of  the  coasts. 
From  the  period  of  the  existence  of  the  United  Slates  as  an  independent  nation, 
their  vessels  have  freely  navigated  those  saas,  and  the  right  to  navigate  Iheni  is  a, 
part  of  thai  independence. 

Willi  legard  lo  the  suggestion  that  the  Russian  Government  miglit  have  justiiied 
the  exercise  of  sovereignty  over  Iho  I'acillc  Ocean  as  a  chiso  sea,  hi\cause  it  claims 
lerrilory  liolh  on  ils  American  and  Asiatic  shores,  it  may  suffice  to  say  that  the 
distance  from  slime  lo  sliori!  on  this  sea,  in  latitude  51°  north,  is  nol  less  than  'JO'of 
longitude,  or  1,000  miles. 

There,  no  dotiht,  -Mr  .Vdams  was  speaking  of  a  wider  expanse  of  the 
ocean. 

As  little  can  the  United  Slates  accede  to  the  justice  of  the  reason  assigned  for 
the  prohihilion  aliove  mentioned.  The  right  of  the  cilizens  of  the  United  Stales  to 
hold  comineice  with  the  aboriginal  natives  of  the  northwest  coast  of  America  — 

I  beg  attention  to  tliis  adoption  of  tiiis  phrase  "  northwest  coast  ". 
We  have  seen  how  the  phrase  was  used  by  M.  de  Polctica.     Mr  Adams 
is  adopting  it,  and  he  says  : 

The  right  of  the  citizens  of  the  United  States  lo  hold  commerce  with  (he  abori- 
ginal natives  of  the  Northwest  Coast  of  America  without  the  territorial  jurisdiction 
of  other  nations- 


Thai  means  outside  the  territorial  jiirisdiclion — 

even  in  arms  and  numitions  of  war,  is  as  clear  and  indisputable  as  thai  of  navi- 
gating the  seas,  etc. 

That  right  has  never  been  exercised  in  a  spirit  unfriendly  to  Itussia,  etc. 

On  liie  next  page,  M.  de  I'olctica  replies  : 

In  the  same  manner  the  great  extent  of  the  Pacitlc  Ocean  at  the  llfty-llrst  degree 
of  latitude  can  nol  invalidate  the  right  which  llussia  may  have  of  considering  that 
part  of  the  ocean  as  close.  But  as  tin?  Imperial  (iovernment  has  nol  thought  lit  lo 
take  advantage  of  thai  right,  all  further  discussion  on  this  subject  would  be  idle. 

Then  1  do  nol  tliink  I  need  trouble  you  with  that.     Hut  after  tiiat comes 
a  very  important  communication  from  .Mr  Middlelou,  who  was  the  Minister 
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ofllic  I'nilod  Sliiles  at  SI.  I»elcrsl»iii(ili,  lo  Mr  Ailaiiis,  Scrrclary  nl' Slate 
at  Wasliiiif,'l(iii  ;  and  il  will  he  seen  that  once  lliis  \mU\  assiM'liitii  on  the 
pari  of  lliissia  was  met  tact'  to  fact;,  llic  (>|ioralion  -  il'  I  may  iisn  il  in 
relation  lo  a  {jrcal  I'ower  ol'  wlioin  I  desire  lo  speak  willi  all  possihic  res- 
pect—  the  operation  known  as  "  clind)in^  down  "  l)ej;an,  as  \ou  will  see, 
from  this  very  letter.     He  says  on  pa};e  I3()  : 

Til  Mr  S|icran-ikv,  (icivcnior  GciiimuI  uI'  Sihoriit,  wli"  liinl  hcuii  oiii'  nl'  llu'  coni- 
millfo  ori).'iii!iliiif.'  Iliis  infaNiiri',  I  staled  uiv  (ilijecliuns  al  IctinHi.  He  iiirormeil  nio 
tlial  llii'  liisl  iiili'iitiiiii  hill!  Iici-ii  'a-*  Mr  INiji'lica  al'lciwarils  widlo  joiij  to  dcclaro 
tlKMiiullic'in  |ii>tli(i|i  (il'llie  I'acilli'  Uci'aiias  hkiiv  ilmisiiin— 

\  ask  my  friends,  ran  lliere  he  any  doid)t  what  llie  '•  noilliern  por- 
tion of  the  I'ai'iiic  Ocean  "  there  meant,  can  there  he  any  doiiht  that  it 
included  Mehrin},'  S<'a?  — 

bill  Dial  iilea  liciiij.'  aliaiiilniiud.  |ii'(dialdy  on  accnuiil  nl'  ils  cNtravaf;aiirc,  llicy 
detciiiiini'd  lo  adopl  lliu  iiioii'  luoderali'  iiii'asiii'u  of  I'slaldisliiii;;  limits  In  llic  niaii- 
linif  jurisdiction  on  llicir  coasls.siicli  as  sIkmiIiI  simuit  lolho  Itiissian  Anii'i-icaii  l''iir 
Coni|iany  Ilic  nioiio|Mdy  of  Hie  very  Imiative  Iralllc  lliey  cany  on.  In  order  lo  do 
this  llii'y  sont,'hl  a  |ircci'ilenl.aiiil  I'onnd  the  dislanei'  id' 110  lea^cnes,  named  in  Irt^aly 
of  I'lreelit.  and  winch  may  lie  ealculaled  al  aboni  Ino  llalian  miles,  sul'licienl  for 
all  i>nr|ioses. 


I  need  iiol  say  that  what  was  once  done  h\  'l'r(>aly  is  no  juslili<-alion 
for  whal  has  heen  done  willionl  Treaty. 

I  rejilieil  ironically  llial  a  slill  lii'lle:  |tr  "eileni  nn.ulil  have  heen  |ioiiilci|  oiil  tu 
them  ill  Ihc  papal  hull,  ol  I  t'.i:i,  whiili  eslahlishcil  as  a  line  nl'  ihinaicalioii  hclweeii 
the  Spaniards  and  I'orliifjnese  a  meridian  lo  he  diawn  al  Ihi?  disl.mce  ol'  1(10  miles 
west  of  Ihi'A/oi'es.  and  llial  Ihe  expression  "  llalian  miles  "  used  in  Ihi'iikasi' very 
naliirally  mi};hl  load  lo  the  contdiision  that  Ibis  was  acliially  Ihe  preicdenl  looked 
to.  He  lo(d»  my  remarks  in  ;.'nod  pari,  and  I  am  dispnsed  In  think  llial  this  cnnver- 
salinii  led  him  In  make  relleilion>  which  did  not  lend  In  eoiilhiii  lii^  lii>l  impres- 
sions. |'(ir  I  t'oiiiid   him  alli'rwards  at   dill'ereiit  times  s| kin;;  coiilidcnlially    upon 

the  silhjecl. 

For  some  tim"  past  I  hef,'an  to  perceive  thai  the  [irnvisions  nl'  the  nkasc;  would 
not  be  persisted  in.  II  appears  In  have  been  siifned  by  the  KmpRi-or  without  suffi- 
cient examination,  and  may  be  I'airly  considered  as  having'  been  surieplilionsly 
ohslaineil.  There  can  be  lillh;  dniiht,  Iherelnre,  llial  with  a  little  p.ilieiici)  and 
manau'einenl  is  will  he  ninhleil'  inin  a  h'ss  idijeitionahle  shape.  Iliil  in  this,  as  in 
other  inalleis.  Ihe  y^'ninii-r  i/rmhiin  is  most  diniciilt.  Since  Ihe  receipt  of  your 
dispatch  No  t-i.  I  have  had  several  cniiriMences  with  lln'  secrelaiies  of  stale. and  wo 
have  discussed  I'lilly  and  I'rcely  Ihc  xlnti'  of  Ihc  i/itcsliu}!  as  left  by  Mr.  I'nielica  with 

your  teller  unanswcreil  in  bis  pocket ... 

I  inrnjined  him  that  I  inlendi'd  In  ask  a  formal  interview  with  (Iminl  Nessidrode 
behore  lii~  deiiarliire,  for  the  purpose  of  taking  up  this  snbjeel  anil  uivring  somo 
decision  iipnn  il,  as  I  never  had  l)een  able  lo  ascertain  oflhially  whellier  tin;  olfen- 
sivo  provisinns  nf  the  ukase  wnuld  he  revoked.  I  felt  Ihe  mnre  aiixinus.  loo,  be- 
cause I  bad  learned  that  a  llussian  Frigate  was  shortly  In  sail  for  the  N.  \V.  Ooast. 
I  informed  him  turtber  that  I  had  prepared  a  iiolc  vrrhnlc  tn  leave  with  Count  Nos- 
sclrnde,  wliicli  I  begged  to  t)e  pcrinittiKl  to  read  to  him  (Count  Capodislrias),  as  I 
was  well  assured  of  his  anxious  desire  that  all  things  slioiild  go  on  smoothly 
between  us.     (See  paper  No  I.) 

.\fler  bearing  this  pajier  with  attention  he  said  to  me  :  '■  IMiisipie  voiis  me  taitcs 
1  lionnenr  de  me  consiiller,  jc  vous  dlrai  francbeuient  mnn  avis.  Si  vous  voiilez  (|un 
la  ctiose  s'arrango,  w  donnez  point  voire  note  —  1,'Einpcrcur  a  dejh  cu  le  bon  cs- 
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|iril  (li-  voir  i|ii tic  affairt?  »•.!  ilcvniil  pas  (^irc  piiussri'  phis  loin.     Nous  sinntiii"* 

(lispiisi's  a  III'  pas  y  (ImiiK!!'  ili'  siiilr.  I.cs  nnlirs  pour  ims  vaissi>niix  ili'  (.'lu'iii' 
sci'oni  liiinii's  i\  I'liiprcliiM'  la  ciuilri'liainli'  dans  li's  liiiiili's  ii'iiiiuiili's  par  Ics  aiilri's 
|iiiissaiii'i-s,  I'll  pri'iiaiil  luis  I'lalilissi'im-nls  acliii'ls  piiiir  liasc  ilc  ri's  uprralioiis.  Dc 
I'ulli'  iiiaiiii'>ir,  11  n'v  aiirn  pns  ili>  cuiiiplli'aliuii  pmir  rnliavi'r  la  iir'}.'(ii'ialjiiii  ipii' 
pdiirra  ciilaiiH'r  M.  Ii'  llarcm  ilr  'I'livll  ili's  snii  aiiivi^c'  a  \Va<liiii'.'lnii.  Si  Vdiis  dilcs 
i|ili'  \ciiis  laili's  pi'iili'>lalii>ii,  vmis  I'l'ii'/.  ilii  Iml  a  la  lir'pn'ialiDii;  il  m'  jaiil  pa'^  imii 
jiliis  lain' riiisiiiiialiiiii  ipid  iiniis  avmis  a\aii('i''  iiiii'  iiijiisli-  pri'ti'iiliuii.  iik'^iiii' en 
iiiiiis  I'liiiipl'iiifiilaiil  siir  iiiiirr  piililiipii' passi'i';  il  nc  jaiil  pas  iimis  •.iiiniiii'i'  ili' 
I I'voipii'r  ill's  ordri's  diiniK's:  nuns  iii)  ri'Vi)i(iiniis  pas:  iiims  no  n'-lrarlnns  pas, 
Mais  clans  li-  fail  il  n'v  a  pas  li'urdri's  donni's  ipii  aiilnrisi'iil  re  ipii'  vmis  craii-'iir/  ". 

'riii'n'riirr,  iniMi  al  llial  sla^te,  in  \H'2'2,  llii'  vi'ar  al'ti'r  llii'  I  kasc  vmis 
pi'oiiiiil^aliMl,  and  Nxlicn  the  nialliT  is  Uvaiv^  ilisoiisscd  lirlwi'i'ii  imlilicians, 
s>e  lintl  llif  l'jn|K;riir's  rc>|iri'sunlulivus  saving  llial  I  In*  jiiiisdiflinn  vNill 
not  lit'  cxi'i'cisiMl. 

'I'licn  I  Ik;  lollor  };i)os  mi  : 

At  thai  I'lMiri'i'i'iiri'  I  talki'd  >>vi'i'  tlit>  inalli'r  \vitli  Ihi'  two  si'ci'clarii's  cif  >la(i'.  anil 
hroiiirht  liillv  tn  their  view  tin'  siihslaiiri'  nf  the  iiistriK'liinis  iipini  tin'  iikasi'  of  Itli 
Si'plcnihi'r  la>t.  in^istint;  iipini  Ihi'  in'ccssitv  nt' this  (iiivi'i'iiiiii'iit  snspi'iidin^'  tlic^ 
i'Xi'iiilinii  nf  thiisi'  ri'L'iilaliiiiis.  which  \iiilati'  tin'  ^rciii'ia!  iij:ht  nl' navi^ratini.'  within 
till'  riiiiiniiin  jiiri^ilii'tiiin  nl'  all  natinns,  anil  ili'ilaiiiiK  that  tin'  ti'irilnrial  piiti'iisiiin 
advanoi'il  hv  Kiissia  iiiiisl  In;  rniisiileiL'd  as  I'litiri'lv  inailiiiissihlL'  hy  tin'  I'niti'd 
Stati's.    • 

Tlii'ti  I'ldlows  Mil'  iKilr  rrr/iii/r.  wliirli  I  nei'ii  niil  Irnnlilr  ynii  willi, 
bccaiisi'  llii>  I'll't'cl  lit' il  has  alri-ady  liri'ii  disclnsiMl  in  llial  disi'iissiiin. 

W'l'  inav  now  iirocciMl  riirlhri'.  (hi  |ia^i>  111  isan  iiii|iiii'laiil  drs|ial('li 
ridin  Mr.  Adams  1(1  Mr.  Middleton  ol'lhc  :>:>nd  olMniv  182:!.' 

\\a~liiiirl"ii.  July  •.'•.'.  ts-j:;, 

Sill  :  I  havi'  tin'  liiiiiiir  nt'  iiii'lnsiii};  lii'ii'with  i-npirs  iiT  .i  noli'  t'loiii.  It  iioii  di' 
Tiiyll,  llin  Itiissian  iiiinlsli'r,  rcrciilly  arrivi'il,  prnposiii).'.  on  lln-  part  ot  His  Maji'sly 
till'  I'iiiipi'i'iir  iil'ltiissia.  that  a  power  shoiilil  In-  transn.itti'd  to  yon  to  rnli'i'  upon  a 
in'L'olialion  with  till'  iniiii^ti'i's  of  his  (iovi'rnnii'nt  roiii'erninu:  tin'  ilitl'i'ii'inrs  whirli 
have  arisen  rioni  the  Inipeiial  ukase  of  ith  i  llitir  Septeinher,  IS-Jt.  lelaliM'  to  the 
northwest  eoast  of  Aineriea.  and  of  the  answer  from  this  lleparlineMt  aieedini:  to 
this  proposal.  .\  full  power  is  aiioiilinj;ly  inelosed,  and  >oii  will  lonsider  this 
letter  as  I  oiiiniiinieatiiiL'  to  \oii  the  I'resiilent's  inslriiclions  fur  Ihi'  I'lndiirl  of  the 
ni'pM'inlioii. 

Kioiii  the  li'iior  of  the  iikase,  the  preteiilions  of  the  Iniperial  (iovernineiil  eviend 

to  an  e\elii»i\e  territorial  iiirisilietioii  from  the  I'orix  -tilth  de^n f  inulli  laliliide, 

on  the  Aslalie  eoast,  to  the  latitinle  of  lifly  one  iiorlli  on  Ihi'  western  eoasi  of  the 
.Viiieriian  loiitineiit 

Voii  SCI'  llial  is  di'sci'ihinfi  Ww.  rifcle  I  liavi;  ineiilioni'd  — 

and    they   assiiiiie   the    li.Lrht   of  interdietiti^  the  navigation  and  the  tishery  of  all 
oilier  nations  to  the  evleiit  of  lllll  miles  froiii  the  whole  of  that  roast, 
i'ln-  riiiled  States  ran  ailniil  no  part  of  lliese  elalins. 

I  paiisi'  siin|ily  Id  |iiiI  inie  iiiii'slinn.  Can  any  din-nnii'iil  In'  ii'lcni'il  lo 
in  which  lln-  I  iiiled  Stales  over  leeeiiod  from  llial  |iosiliun'.'  'riiere  is  Hie 
dislinci  slalemeiil  of  Ihe  Secrelary  of  Slnlo  lo  Ihe  Minister  al  SI.  I'elers- 
hiirj;h  — 
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Till-  I'liilcd  Sliilcs  can  ailinil  im  |iiirl  nl'  tlii'sc  claims. 

'I'licir  ri^rlil  nl'  liavif.'iilic)ii  ami  nl'  IhhiiiK'  i^  pi'irerl,  ami  lias  Ihmmi  in  ('(Hislanl 
oXPl'fisd  friiiu  llin  carlii'sl  lliiios,  al'lcr  llic  pmicn  nl'  ITS.'l,  lliicm^rlnml  llu'  wlioln 
I'xii'iil  iirthi'  Siiiillii'in  llci'aii,  siiliji'cl  mily  In  lln'  nnlinarv  r\i'i'|i|{(iiis  ami  rxclii- 
slons  111  llic  li'iiilniial  jill  isiliilimis,  wliirii,  sn  lai  as  llilssiali  ii;.'lils  aii>  rniilliii'il  ti> 

I'l'i'lahi  jslamls  nmlli  ul' llii'  liriv-liHli  ilrj^iro  nl' laliliiil<'.  ami  lia\n  im  rxislriii i) 

(III'  iniitim'iil  nl  Aiiii'i'ira. 

I'lii'  rnri'i'spiiliili'lirc  lii'lwi'rii  Ml.  I'nlclira  ami  Mils  lli'|iai'llm'til  cniilaiiii'il  mi 
ilis('ii5sinn  III'  llii'  |ii'im'i|ili's  nr  nniii'  larls  ii|inii  whirl i  lui  all I'lnplril  llii'  jiislillralinii 
iil'llii'  liii|ii'i'lal  iikasi'.  Tills  was  |iiir|insi!ly  avnidi'il  mi  our  pail,  iimlrr  llii'  I'xpi'c- 
talinii  llial  lllr  liiipi'ilal  linvi'inini'iil  rniitil  mil  jail,  iipmi  a  i'i!\li'\\  nl' ihi'  iimmsiii'i', 
In  I'i'VnUi'  II  alli>;;i'llli'l'.  II  iliil,  linwrvi'i',  I'Xi'ili'  llilirll  plllilii'  ailllliaihi'l  sinli  ill 
Ibis  rniiiiliy.  as  Ilic  iikasi'  ilsi>||  hail  alirailv  linm'  i'l  Kn^laiiil.  I  imlnsi'  hiiiwltli 
llii'  Nniih  Anii'iiraii  llcvii'w  Im-  Uclnhi'i-,  IS-J-',  Nn.  ;>",  which  cnnlaiiis  an  aiticic 
I  p.  117(1)  wi'illiii  liv  a  pursnii  I'lillv  iiiastd'ol'llm  siihjcrl :  anil  I'nr  llic  \if\v  nl'  ii  taken 
in  Kn^rlaml  I  rd'cr  ymi  In  Ihi'  IH'ly-sci'nnil  nninlM'r  ol'  Ilin  (Jiiarlcrly  llcvicw,  llu- 
uilicli'  iipnn  I.ii'iili'iianl  Knlzchiic's  vnya^ri's.  Kiniii  Ijii-  ailidc  in  the  Nmlli  Amc- 
I'icaii  llcvicw  il  will  he  seen  llial  Ihe  ri^lils  nl'ilienvci  y,  nl'  nceiipancv ,  ami  nf  unenn- 
lesleil  pnssessinii,  allc^'cil  hy  Ml .  I'niclica.  arc  all  willmnl  I'niimlalinii  in  lacl. 

I  liiivc  iicxi  lo  call  viiiir  nllcniion  lo  \nv^i'  I  \'2.  on  which  will  ho  roiiiiil 
an  iihlc  iiiviiineiil  h\  Mr  Adams  (lirccliMl  inaiiily  hi  Iho  (|iinsli()ii  ol' Iho 
Icrriloi'ial  liiuils  claiiiuul  as  regards  Iho  Siiulhorii  hoiiiularv,  clc 

NcnI  hillows  a  jiislilicalion  iil'lht'  Iral'tic  thai  was  cai'i'icil  on  hv  Unilotl 
Slates  <'ili/tMis  :  a  (IcI'iMIco  nl'  llial  Irallii;  as  mil  hciii^  claiidi'sliiic,  eh-. 

TImmi,  on  |)ap-  III!,  Iho  last  paragraph  hiil  Iwo,  al'ler  reieriin^  In  Ihe 
slaleineiil  llial  Iho  Ira  llic  was  uidawriil  and  irrofiidar  MrAdaiiis  coiiliniit's  : 

II  is  iieccssaiy  iinw  lnsa\  Ihal  lliis  inipicssinn  was  erKiiieniis  :  Ihal  Ihe  liallic  ol' 
llic  cili/ens  nl  Ihe  I'liileil  Slalos  wllli  Ihe  nalives  ni'  Ihe  nnilli-wcsl  cnasl  was  iieil- 
licr  r/.//i(/.'\7i/e\  nor  nnlawriil.  mil' iire^riilar;  Ihal  il  hail  lieen  eiijnycil  iiiaii\  years 
liclnre  Ihe  Itiissiaii  Anieijcan  C.nnipaiiy  cxislcil.  ami  Ihal  il  iiilerlereil  willi  im 
lawl'iil  rii-'lil  er  claim  nt'  lliissja. 

This  Iriiile  has  hecii  sliareil  alsnhy  Ijic  Kiifilisli,  I'l'ciich,  ami  rnrhiLiiiesc.  Iiiihe 
prnsei  ulinlinlil  llic  I'JILilish  sclllciiieiil  nl  Nnnlka  Snimil  was  niailc,  which  ncca>inncil 
llic  ilill'crences  helween  Ureal  Hrilain  ami  Spain. — 

Orcoiirso  il  isqiiile  ri^hl  lo  say  Ihal  Ihal  Irade  was  iiiaiiiK  a  Iradc  hi 
liic  soulh  of  Iho  Alciiliaii  Chain,  and  in  Ihal  iircal  hijilil  soulli  ol'lho  .\lon- 
liaii  Chain.  , 

'riion  he  proci'ods,  al  Iho  lop  ol' paf;e  I 'i  i ,  In  iuslil'v  Ihe  claim  ol'lho 

I  niled  Slates  I'm ni  Iho  i2nd  lo  Iho    'I'Mli  parallel  ol'  laliliid Ihe  !>a- 

cilir  Ocean.  I  do  not  IhiiiL  il  is  impoiiaiit  that  I  should  IriMilile  \oii  with 
that.  lUil  onclosod  in  thai  h'llor  was  a  snj;j;oslioii  lor  an  aj;ro(Miionl  Ihal 
wouhl  meet  Iho  diflicniK  : 


AMTii;i.r.  I. 

In  oriler  In  strciifjllKMi  llic  Imnils  nl  riii>mlshi|i  ami  In  jircsei\c  in  liiliire  a  pcrl'ccl 

hannniix  and  }.'nnil  undcislandiiiK'  helween  Ihe  cniiliaclinu'  parlies,  il  is  a,i:r I  Ihal 

llicir  respeclive  cili/.ens  ami  sillijccls  shall  iml  he  ilislnrhcd  nr  ninlcsled,  eillicr  in 
iiaviualini;'  nr  in  carrying;  nn  I  heir  lisheries  in  I  In'  I 'a  c  ilic  Ocean  nr  in  the  Sniilh  Seas, 
nr  in  lamlinj;' nil  Ihe  cnasl  nl"  llinsc  seas,  in  places  nnl  already  neciipied,  for  Ihe 
|iiiipnsc  nrcarryiiiL' nn  llicir  cniiinierce  with  Ihe  nalives  ul  Ihecniinlry;  siihjcci, 
mncrllich'-stii  the  rest  rid  inns  and  in'nvisinns  specilicd  in  Ihe  l\\ci  Inllnwiii,:;  aiiicles. 


—  HH.'i  — 


AliT.  II. 


To  Mil'  ili'ii  Dial  (III'  navi).',iliiiii  ami   li'.lii'i y  ul'  II Iliznns  ami  Hiilijcil'*  nl'  llii! 

riiiiliarliiif:  jiai'liuM,  i<>s|ii'rlJM'lv,  in  llii' I'aiillr  llcraiior  in  IlinSinilliSi'ii!*,  may  not 
lie  niaili!  a  |>i'iiloxl  lor  illiril  Iraili-  willi  IIkmi'  ivs|it!rliM>  si^ltli'iiii'iil-i.  11  is  ii).'i'i'i'i|  llial 
tliiM'ili/.i'iiN  cil' l|ii>  I'liili'd  Slali's  shall  iidl  land  i<n  any  jiarl  nl  lln;  coasl  arlnally 
inrn|ilril  liy  llnssjan  si'lllrnii'nis,  nnli'^s  liy  pi'inii'^^iun  nl'  llii'  ;;iiM'rnni-  nr  cum- 

iiiaiiili'i'  llii'ii'nr,  ami  llial  llnssian  ^'  IiJitN  -hall.  In  liki'  mat r.  In'  jiil>'i'ill<  liil  horn 

lanilln;;  willmnl  |pi'inii  - al  any  •.■•llh'tnrni  ulllii'  rnili'd  Slates  im  I  In'  ■•aiil  nurlh- 

Wdsl  ciiasl. 
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II  is  a};n'i'il  llial  mi  M'llh'iin'nl  -hall  li<'  in.nh*  In'ivallci'  on  Ihi'  nuilh\\<'-l  '•'\*\ 
1)1' Aiiiri'ii'a  liy  rili/.rns  iil'llii'  I'liili'd  Slair- m' iimiiT  Ihi'ii'  aiilhnijly.  iioilh.  n  i  hy 
Hii-sian -iihji'il-,  III'  iimlrr  Ihc  aiillnii  ji\  nl  Jln  — ia,  -oiilli  nl'  llii'  liriy-IUIh  di'^itio 
III'  niMlh  lalilmh'. 

Is  il  Dili  ahsiii'd  —  I  am  mil  |iiillin^  il  Inn  sli'iiii;;l\  —  In  sii^p;sl 
ttvcii  lliiil.  Ilii>  Itidii'iii^'  Scii  wiis  I'xriiiili'il  I'niiii  llial  :  llial  when  \m-  sjii'ak 
ol'lhc  "  .\(ii'lli\M'sl  Coasl  ",  wliirli  has  iii'cii  a;;aiii  ami  a^aiii  icI'i'iTcd  In, 
which  is  used  in  llii>  nri^inal  l'kasi>,  which  is  nscii  in  llic  I'.hai'li'i'.  which 
is  nsod  in  Ihc  cni'i'c-itnmlcnci' wilhoiil  limilalinn.  In  sa\  llial  llial  mulh- 
wcsl  (nasi,  roisonlli,  is  a  hil  nl'lhi;  cnasl  sniilh  of  Ihc  .Mciitian  Chain,  and 
sln|is  llicrc'.'  (H'com'sc  one  iii.iv  laKc  Inn  san^iiim'  a  view  ul' llioe  mal- 
lei's, iinl  I  (in  siiliniil  llial  llial  nannwer  cnnleiilinii  is  alisnril,  and  (|iiiln 
incoririslenl   with  llie   leimr  nl'  Ihese  ilnenmenls  and  lllis  ciii'res|iniidence. 

Mr  Justice  Harlan.  — Sir  Chai'les,  whal  elVccI  on  Ihal  \iew  wnnid  Ihe 
wni'ds  near  Ihe  tn|i  nl' |ia^e  I  i 'i  have,  in  the  leller  which  eni'lnsi'd  llio 
inenmrandiini,  wliicii  are  :  "The  ri^hl  nl'  Ihe  I'niled  Slales  I'lnni  Ihu 
I'oi-h-secnnd  In  the  rnrly-ninlh  parallel  nl'  iaiilnde  nii  Hut  I'aeilic  Ocean 
wi;  cniisidei'as  nn(|neslionahie"'.'  Was  nnl  Ihal  ship  of  land  in  Ihe  mind 
nl  .Mr  Adams? 

Sir  Charles  Russell.  —  I  dn  md  mvsell'  <ee.  Sir,  Ihal  in  Iliis  cniinee- 
linn  il  wnnid  have  any  elVecl  al  all. 

Sir  Richard  Webster.  —  The  area  li Iaiilnde  'cJ'   In  ill',  is  Ihal 

uneinsed  piece   indicalii)^  il  nii  lhi>  map  . 

Mr  Justice  Harlan.  —  lie  was  eniilemlini;  Ihal  Ihe  I  idled  Slale.s  had 
fiio  rifihl  nmpieslinnahlv  lni;n  In  i'.t.' 

Sir  Charles  Russell.  —  Ves. 

Mr  Justice  Harlan.  —  When  he  snltniilled  alnii;;  wilh  Ihal  lellor  this 
dral'l  nl'a  Tiealy ;  Ihe  ipieslinn  I  was  dii-ecliiifi  Ihe  allenlinn  id'  eonnscl  (o 
was  whelher,  when  speakini.'  nl'  Ihe  Nnrlinvesl  Cniisf  nl'  .\nieriea,  he  is  not 
rel'errinj;  In  Ihe  pari  which  Ihe  Iniled  Slales  claimed. 

Sir  Charl38  Russell.  —  Nn  Sir.  \Miy  should  he  ho  relerriiif,'  In  Ihal'.' 
He  is  slalinji,  sn  I'araslhal  part  is  coiieenied,  whal  is  the  lerrilnrial  limit 
of  Ihe  coasl  <'laiined  hy  Ihe  l^niled  Slales.  Sn  far  as  llie  I'nilod  Slales 
were  concerned,  as  between  Ihoni  and  (ireat  Uriliiin,  lite  iiurlhern  iioiin- 
diiry  of  liieir  possessions  on  thai  norlhwcsl  roast  had  nol  been  li.xed. 
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Villi,  of  coursp,  Sir,  (iro  iiNviiiv  (iriliiil.  II  was  a  inatlcr  iinlisimlc  \\n\\  far, 
ill  siiLTi'ssion  lo  l\w  ri^'lils  of  Spain,  (lii<  AiiiiM-icun  title  wiuit  aloii^  ilia! 
iKirllivM'sl  I'nasl.  Tliiil  was  a  liil  of  llic  iiiii'lli\M>st  cDasI,  I  ailiiiit.  All 
dial  (lias!  rif;lil  ii|i  In  llir  Kfliriii^  Straits  is  a  part  of  llic  iiortliwi-sl 
roust  (if  the  tiiiiliiK'iil  (if  Aincrita;  liiit  lliorc  is  no  liiiiitnlion;  and  that 
meaning'  I  think  is  niadi-  ilear  Its  llw^  Article  L*.  It  is  in  elfert  sa\iiig, 
•>  So  far  as  there  are  Itiissian  possessions,  tiie  Anierieaiis  shall  nut  land 
svhere  there  are  estahlishnieiils;  and  so  far  as  there  are  American  p(»sses- 
sions  on  that  norllivNesI  coast.  Iliissians  shall  nut  land  whcM't;  lliero  an; 
Amei'ican  estaiilislnnents."     Tiiat  is  what  the  effect  of  it  is,  evidently. 

Mr  Justice  Harlan.  —  ho  you  reiiitMiiher  what  the  evidenei-  says  — 
I  ha\e  foifjollen — upon  llie  ipiestion  as  to  what  country  had  possessions 
on  the  eastern  shore  of  Hehrin;;  Sen  at  thai  time  in  what  is  now  Alaska? 

Sir  Charles  Russell.  —  I  udonhledly.  only  some  Itussiau  settleineiHs. 

Lord  Hannon.  —  (hiK  one  Itussiau  setllemeiit,  where  lliiM'e  woic 
liu'ci;  men  and  four  women,  or  sonietiiiiif;  of  that  kind. 

Sir  Charles  Russell.  —  Ves. 

Mr  Justice  Harlan.  —  There  were  no  settlemonts,  then,  practically, 
l)\  an\  country  on  thai  shore? 

Sir  Charles  Russell.  —  No. 

Senator  Morgan.  —  Mow  many  selllements  on  tiie  Sihoriiin  coast 
were  lliere  a!  Ilial  lime? 

Sir  Charles  Russell.  —  We  have  no  evideiu'e,  of  course,  as  to 
tlial.  Siberia,  as  I  pointed  out  Ihe  other  day,  slooil  in  a  dilferent 
position  lo  Hnssia  IVoiii  Alaska.  Siberia  was  part  of  the  realm  of 
Russia.  The  persons  who  were  Ihore  wen;  itussiaiis.  Thei'c;  may 
hav(!  been  an  abori},'inal  population  there,  so  far  as  I  know.  I  do  not 
know.  So  far  as  Alaska  was  concerned,  it  was  treated  as  a  cidctny  of 
Itussia. 

The  Tribunal  here  adjourned  for  a  shorl  while. 

Sir  Charles  Russell.  —  in  reference!  to  Ihe  (pieslion  of  llussian  setlle- 
iiients  norlli  of  the  Alenllans,  I  would  refer  the  Tiibiinal  lo  paj;e  'il2  of 
vid.  I  of  Ihe  A|ipendix  to  tin;  iJiitish  Case.  I  do  not  think  il  is  necessary 
lo  trouble  till!  Tribunal  now  to  do  more  than  take;  a  note  of  it.  1  simply 
make  Ibis  observation.  II  will  be  lliere  found  that  Iheonh  Hussian  sel- 
llemeul  north  of  Ihe  Aleutian  <'liain  was  at  a  place  called  .Nusbat;ak.  The 
|topidalion  was  not  consideiable.  Tliei'e  were.  Ihre(!  Itussiau  males  and 
two  llussian  females.  .\nshaj;ak  is  in  Bristol  Hay,  which  is  an  indentalioii 
in  the  coasl-line  north  of  the  Aleutian  peninsula.  That  is  where  the  only 
settloment  was. 


THK    UnITKD    StaTKS    TllKATV    Ol'     182i. 

I  Now  proceed  willi  the  correspondcuee,  which  is  rapidly  drawin};  to 
a  close.     1  pointed  out  the  siifjgestion  made  by  Mr  Quincy  Adams  in  that 
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iiii|K>rliiiil  (l(>>|)ul('li  of  llit>  22iiil  .IiiIn  IH'JM,  ninl  I  may  jmiss  oNcr  llit>  iiilcr- 
M'liiii^  i'iirrcs|i(iiiilcii('i>  and  niiiii>  lu  llii:  (|iicslioii  Dl'llii'Tifaly  ilscH'.  Tho 
Ti'tMlv  iKi'ir,  Mr  I'l'i'siilciil,  \\\\\  \u'  \\m\u\  on  |iii;ic  It.'i  nl'  tlio  saiiii>  Vntiinii' 
Nvilli  wliirli  I  liavi'  hoi'ii  di'aliii^.  I  ilo  nol  >lii|)  In  iln  iiinn-  llian  Id  iiiiill 
the  lii'dud  asm>rliori  nl' somtcj^h  jurisdicliiin  iiiadi'  Ity  lliissiu  in  Iln-  I  kas*> 
(d'  IHiil,  and  in  llu<  rdiaiicr  nl'  IN'JI,  and  noNN  sidi;  l)\  side  \>itli  llial  wo 
liavo  I  lie  TiMMily  : 

It  isa);i'i'i-(llliiil  iiiuii.v  |i:ii'l  <  if  Iln'  i^iral  'triMn  c'liiiiinniily  riillril  llii'  I'ai'ilir  Ot'cali 
or  Sdiilli  Sim,  IIik  i'vs|iiirlivi'  i'ili/.i'ii>  n'  '•iiliji'iln  nl'  Iln'  hj^li  roiilrailiii^'  |iii\vi>rM 
shall  1)1'  lii'illiiM'  ilishnliril  imi'  ii'sliaiiii'il,  rjllii'i'  in  navi^'allnn  ni'  in  li<>liin;;  nr  in  tin; 
|Mi\V('r  111'  icsuiliii^:  III  Ihi' masls  n|>iin  iminls  whidi  may  iml  ahraily  IniM'  hrcii 
ii<'<'M|iiril  1 1 II'  I  hi'  |iiM  |iiiM'  III  hailing'  w  illi  llir  niili\i'^,>avin^'  always  Iln'  irsliicliiniM 
anil  riiinlllions  i  I'li'iniinril  li,\  Ihr  liiMnwiii^  ailirli'-^. 

I  do  no  inori'  Ihan  ask  Ihis  (|nt>slion.  Is  il.  |iossildi<,  in  \in\s  of  llic 
assri'lions  iiiadt!  ii\  Itnssia,  in  vioNN  ol'  Ihc  slatunicnls  ol'  Mr  IJuincy  Adams 
llnil  no  |iarl  of  llial  riaini  can  he  adinilli-d  l)\  lhi>  (niti'd  Slides,  in  view 
of  lli(<  I'ai-I  lliat  IVoni  Ilial  |io>ilion  Ihc  rnilcd  Sliilcs  ni>v<>i- di-|iiii'li;(l,  lo 
conlcnd  Ihal  IVom  Ihis  Ticalv  is  lo  lii>  cxclndi'd  the  whole  of  Itchrin};  Sen 
and  Iln-  coasts  of  (In;  loniUn'y  ahnllin^'  upon  Itolirin^  Sea?  Wo  snlHiiil 
willi  ail  <lid'(;i'(;ncu  thai  thai  is  an  ini|iossild(!  ami  ahsiird  contuntiun. 

Aitriii.r.  II.  Willi  a  Nii'W  nl' lui'vi'iilin^  Ilic  li^rlils  nf  iiavi^ialimi  ami  nl  lisliiiin 
cxcirisi'il  ii|iiiii  llii'  (ileal  Hieaii  liy  llli'  rilizi'iis  ami  siilijerls  ol'  Ihe  lii^tli  cniiliarlinj,' 
Powers  I'loiii  lierninilij;  llle  on  li.%!  lor  an  illiril  liaile.ll  is  agreeil  llial  Hie  eili/.ens  ol" 
llie  IJiiileil  Slales  shall  nnl  resnil  In  a.iy  |iiiiiil  wlieie  llii'ie  is  a  lliissiaii  eslahlish- 
nient,  withmil  llii'i'i'iinissinii  nl'llie  ).Mverm>r  oreniiiiiiamli'i:  ami  llial.  i'i'i'i|ii'iirally, 
Hie  siiliji'i'N  III' lti>»ia  shall  iinl  ii'siirl  williniil  |ii'i  inissinn,  In  any  I'slahllsliinenl  ol' 
Hie  rnlleil  Slales  ii|iiiii  Hie  Nnrlliwesl  rnasl. 

Ainii;i,i;  HI.   II  is  innii'nM'i' a^r 1  llial.  heiealler.  Ilieie  shall  nnl  he  rniiiied  hy 

Hit'  lilizens  111'  Ine  lliiileil  Slales.  Ill  iinilei'  Hie  aiilliniily  111  Hie  said  Slales,  any 
eslidili'-hnieiil  iipnii  Hie  inn  lliwesl  enasl  nl'  .Viiiei'ira.  iinl'  in  any  nl'  Hie  islanils 
ailjacenl,  In  Hie  iinrlh  nl'  ;ii  ile^'ieiis  ami  ill  iiiiiiiiles  111'  iiiu'lh  lalilmle;  anil  Ihal  in 
tlie  same  inanner  lliere  shall  he  iiniie  rniiiieil  hy  Uiissiaii  siilijeels,  nr  iiinler  Ihi- 
aiiHinrily  ol'  Itnssia  sinilli  nl  Ihe  same  parallel. 

(liin  it  lie  siifi^csled  lliiil  llial  was  restricted;  and  that  when  thi! 
phrase  ".\orthwosl  coast"  is  mentioned  there,  it  did  nol  mean  that  no 
uslalilislimenl  alon^  an\  piirl  of  that  norlhwesl  coast  should  Ix;  inado 
north  of  ."I'l'KV  :  and,  in  the  same  wa\  as  re;;ards  .Xmorican  territory,  none 
should  he  made  hy  Itiissian  subjects  soiilli  of  that  |ioint? 

Then  comes  .\rlicle  IV  • 

II  is,  neveillieli'ss.  iinileislniiil  Ihal  iliiiin^.' a  leiiii  nf  leii  yens,  eniinliii^r  from 
Ihe  si).'iialiiie  nl'  Hie  presi'iil  Cnnveiilinii,  Hie  ships  nriinlli  I'liweis,  or  which  lielnnj,' 

lo  Hieir  lili/.ens  nr  siihjects  ii's| lively,  may   re(;i[iiiii:ally  trei|iii.'iil.  willmiil  any 

hiiiilninee  wlialever.  Ilio  iiilerior  seas  — 

wo  are  dealin}^  here  with  lerrilorial  waters  ,  entrance  to  which  is  limited  lo 
the  ten  years  — 

^Mill's,  liarliniiis,  ami  eieeks,  iipnii  Hie  niasi  meiilinneil  in  Hie  prei'iidiiig  urllcle,  for 
Hie  pnipnse  nl  lishing  and  Iradiiin-  wilh  Iln,'  iialives  nl'  Ihe  ('oiinliy. 
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WIlut  is  llic  ground  for  rcslriclitif;  tlinl  lo  a  portion  onh  of  liii;; 
norlli-wcsl  coast.' 

Articii;  III  lias  (leall  with  the  roriiiation  of  oslahlislimoiils,  and  lias 
said  that  oiio  I'owit  shall  not  form  a  fresh  ostalilishmciil  north  of  a  parti- 
cular point  ill  Itiissiau  lcrritor\.  and  that  tin;  oilier  I'oNvcr  shall  no!  form 
a  fresh  eslahlisliiiioul  soulli  of  a  particular  point  on  IIk^  I  iiited  Stales  ler- 
ritoi'v.  And  liicii  Article  l\'.  passiii};  away  from  the  suhjecl  of  eslahlish- 
menls.  deals  with  the  (pn.'stion  of  lisliing  and  trading  with  the  natives  of 
the  country,  and  providcjs  tl.al  there  shall  he  a  rtM'iprocal  ri};lit  :  to  the 
citi/eiis  ofihe  I  niled  Stales  aloii^  the  wholecoasl  which  hi'lonjjs  lo  Itiissia, 
and  reciprocjdiy  there  shall  he  the  ri^lit  of  the  Itussiaii  people  ah)ii}i  the 
whole  coast  which  l)eIon};s  to  the  I  iiittMl  Slates. 

The  President. —  Is  there  evidence  that  the  liiilcd  Slater  took  ad- 
vanlafic  of  this  article  to  trade  with  the  natives  of  the  coast? 
Sir  Charles  Russell.  —  Ves. 
The  President.  —  Inside  IJeiiriuf;  Sea? 

Sir  Charles  Russell.  —  No,  apparenllv  at  llial  lime  there  was  no  iii- 
dncenienl  lo  fio  inside  Itehriiifi  Sea. 

Senator  Morgan.  —  I  supposi;  /he  fur-seals  wer<>  in  there  llien.  were 
Ihey  not? 

Sir  Charles  Russell.  -  Vis.  fur-seals  .tere  in  nehriiif;  Sea.  I  pre- 
sume, from  lime  immemorial.  I  do  not  know,  hut  lhe\  pr<diahl\  were, 
so  far  as  we  know.  I  p  In  this  lime  IIk^  fur-seals  had  not  assmucd  ;ui\ 
position  of  impnrliiiice,  rillicr  as  re^Mi'ds  Itiissian  enterprise  nc  the  enlcr- 
prise  of  aii\  c'lier  pi-ojile. 

General  Foster.  —  Thev  had  taken  over  .■l,(Ml(i.(t(Mi  .pf-kiiK. 

Sir  Charles  Russell. —  I  will  deal   with  thai  in  a  nionii'iil.      Tl h- 

servation  is  a  lillle  irrefiular.  and  I  iiiiwl  ask  you  lo  resiraiii  yiiir  impa- 
tience. Mr  l'"oslcr  Ims  made  an  iiilerjecliim.  Sii  whiili  il  is  jpcrliaps  iire- 
fiular  lo  notice,  in  wliicli  he  sa\s  Ilia!  there  were  .1  iarjiv  iiumher  ipf  skins 
got.  I  do  not  know  the  evidence  he  refers  lo.  lint  I  lia\e  no  dil'liciilty 
in  saving  llial,  as  regards  llie  fur-seal-  nil  llie  I'rihilnf  Islands,  lliey 
had  no!  as  uined  aiiv  im|ioi)laiic('  as  I'eganU  IIk'  -uppK  ul'slvins.  The 
islands  were  discovered  in  ITHIi,  I  think,  and  in  .lapan  ami  on  llie  r.ii,'i- 
niander  Islands  we  know  there  was  trading,  hut  I  do  nol  ie((dlci|  (lui' 
there  was  any  such  extent  of  dealing  wilh  fur-seals  on  lln'  I'rihilcpf  Is 
lands.  I  will  nol  refer  lo  the  inlerriiplion  further,  IpmI  if  mv  leiuned 
friends  will  give  me  the  reference.  I  will  di-.d  wilh  il  al  a  l.ilei' singe.  As 
a  matter  of  fad,  il  slunds  lliiis.  There  were  no  selllenienls  mI  iIi<>  Ijnie 
of  this  Treat)  north  nf  Ihe  Aleutians,  except  the  mie  I  have  menlioned  al 
.Nnsliagak.  (tbviimslv,  tlierefor('  there  wimld  he  verv  lillli'  inleresi  — 
mtplive  of  interest  is  perhaps  llii'  hest  wnv  nf  pulling  il  —  In  gip  li-adiiig  in 
till'  Itehriiig  Sea;  hut  the  poiul  is  mil,  with  verv  grenl  deference,  wlnlher 
the  I  niled  Slati's  used  IIk!  power--  thev  did  al  a  lali'i' pi'i'ind  Use  il  lor 

whaling   and    to   ; usiderahle  extent    in   itehring   Sen  afler  lliis:    llu' 

(iuesli(m  ipf  Ihe  {'resident  was  addressed  onlv  Id  dealings  wilh  natives. 
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The  President.  —  Yes,  under  Arliclc  IV. 

Sir  Charles  Russell.  —  Vus  :  llu'i-o  nmis,  in  liicl.  as  I  iiavt!  said,  only 
(iiii  SflllcMionI,  and  llicro  woidd  hv  coinparalivoly  lilllf  inloivsl  or  niolivo 
lo  all«Mn|)l  sni'li  'radin;;  al  llial  linio:  Itiil  as  rcffards  Ilii' free  navifialiou 
ol'  Ktdirinj;  Sea  t'oi-  llns  |iiir|toscs  of  wliaiiiifj,  wliitdi  was  then  considered  a 
piiilllable  indiislrs.  ||m>  Ciiiled  Stales  did  iiniloul)ledly  luirsiie  that  indus- 
try in  till  Itelirinj;  Sea. 

Tliedirfimlty  that  my  learned  IViends  have  lo  meet  is  this.  Article  III 
specifics  the  northwest  coastol'  America  lo  the  north  ol'.'ii"  10',  wliich  is 
Ihc  sonthern  limit  of  Kiiss  ian  possessions,  and  extends  without  any 
iimilatii:'!  whatever  to  the  north:  and  when  Arlii-ie  l\  is  framed  it  i-el'ers 
to  the  coa^t  mentioned  in  the  pn^et'din^  Article  w  itiioul  anv  limitation. 
Therefore  in  the  later  article  to  the  limit  and  extent  of  the  northwest 
coast  in  Ihi;  preceding  ai'ticle.  it  ohviousU  extends  to  tl:  '  \Nhole  of  the 
north-west  coasi  ri^ht  np  lothe  Itehrinf;  Sliait-^.  I  think  ti.:>l  is  all  I  have 
to  sa\  npiin  the  snlijecl  of  the  Treaty  :  except  to  read,  fr mi  pa};e  .id.  N'o- 
Inme  I  of  llic  .Appendix  lo  Ih"  Itritish  C.onnler-C.ase,  a  ,iassajii'  in  a  c(im- 
innnicati.iti  made  hy  C.oniit  Nesselrode  in  a  letter  daleil  llic  I  Itli  uf  April, 
IW2i,  onl\  six  (lavs  after  the  date  of  the  Trealv,  II  is  a  con>.ideral)le 
coniinnnicaliiin,  and  I  niav  tell  (he  Trilmnal  tint  lliis  was  written  ap|  i- 
rently  willi  the  olijecl  ul  allaying  thi'  apprehension-^  ami  toning  down 
liie  idijecliiin-  nf  the  (.iimmcrcial  I'.onipaiiy.  as  to  the  view  thai  llii>y 
shonld  take  of  llic  rlVecl  of  llii-  Trealv  id'  IH:>i  upon  their  inleresi-.  I'he 
revised  translation  is  in  Ihe  rii:lil  hand  cidnmn. 

Ill  .\iliili'  III  lliiil  i-  111  Ilii- Tii'.ily  —  Ihc  I'lilti'd  Sliilc  i  I'ooniiizi' llic  snvft- 
rci).'ii  powi'f  III'  Itiissia  nvcr  llir  wi'slcni  r(ia»l  ul  .Vnicrira,  linm  iIh'  i'olar  Sims  lu 
.'li  ",iO' III' mirtli  latitiiilc:  wlilli'  wi'  on  iiar  |>ail  |ii'iiiiiisc  mil  In  r<iiiii<l  Si-ltlciiii'ii's 
'ifdiiw  Iliis  paiallcl,  as  a  iiialirr  of  cuiilsi'iiiily  in  IIidm'  piai  I's.ailil  w  ilhmil  rvlriiillliK 
tb.-i  |ii'iivisiiiii  Id  lilt!  (ailony  ol'  Kos'i,  far  ili^slaiil  In  tln'  sniilli. 

I  lien  at  the  bottom  of  Ihe  pa^e  : 

III  Ailiclc  IV  we  allou  llic  Viiicriian  Slali-.  Iliiiii(;ii  Inr  tw  Imitii'i'  lli.ui  Icn 
voai's.  III  li'adi'  and  li>ii  in  iil.'iccs  wiliiii.  -  ur  •ioiiiiiiioiis. 

Tliereit  isstatedwilluinl  aov  (|(i  ililicatioii  wlialcver:  and  tiii-i  is  wrillen, 
as  I  sav,  six  days  ai'lcr  tin  Trealv  ;  it  exIcmU  willioiil  any  i|iialitiiMlioii  llu; 
wliiile  wav  lip:  and  Ihe  iinpoilance  of  Al'licle  l\  i«  lli.il  il  uuc^  a  lem- 
porary  advanla^e  to  llic  I  iiilcii  Slalc-  —  llial  i-;  lo  >ay,  il  j;im  -  to  t  Mil''il 
Slates  snhjccN  rijilils  of  access  In  interior  seas,  to  ^iiHs,  lo  harliotirs.  ;iiid 
lo  creeks,  all  of  which,  or  Ihc  }:reater  part  of  which,  would  he  in  siriclly 
terrltori.d  walers:  and,  therefore,  to  which,  upon  Ihe  general  rule  oj  inter- 
national law .  llic  liiili'il  States  would  III     have  ,iiiv  i'i;:lil  of  .iccess  al  all. 

The  President.  Wa-  this  diplomalicallv  coiiiiuiiiiiraled  to  other 
I'owei's.'  hid  il  come  from  Ihe  Inileil  Slates  .Miiii^lci ,  or  where  is  a 
taken  fl'olU  .' 

Bir  Chtirles  Russell.  -  The  cxplaiialion  i-  ^iivcn  on  pa^;i'  Jx  II  is 
a  leller  Iroiii  '  ■  mil   Ni'sselrodc  lo  .Niclmla*  Si'inrinivilili ,  and   I   ,,illier 


in 
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from  the  communicalion  (linl  \\\h  {;cn(lcinan  was  interested  in  the 
American  Commercial  ('.om|iiiny,  and  that  it  was  written  willi  a  view  ol 
allaying  the  apprehension  of,  or  justit'\ing  the  Treaty  to,  tliat  gentleman  : 
that  is  tiie  ohjccl  of  it. 

The  President.  —  You  are  not  aware  liow  tlic  Urilish  Government 
came  into  possession  of  thai  document. 

Sir  Charles  Russell.  —  Not  at  liie  moment. 

The  President.  —  It  is  not  of  much  importance,  Itnt  I  shouhl  to  know 
if  it  had  any  irilcrnalional  value. 

Sir  Richard  Webster. — I  thinl»  it  is  one  of  the  documents  whicii  came 
to  light  when  lh(^  annexation  to  the  United  Stales  took  place.  This  h 
the  CO''! eel  translation  hy  the  United  Slates  of  that  document. 

TL'he  President.  —  The  purport  of  my  question  was.  whelher  the  I'nited 
States  were  oflicially  apprised  i>f  the  existence  of  this  documeiil  and  of 
this  interpretation.     That  is  the  point  of  my  (|ucslion. 

Sir  Charles  Russell.  —  I  am  nol  ahle  to  say  llial  lliey  had  it  nfficially. 

The  President.  —  Al  all  events  they  had  Ihe  document  in  Iheir  hands. 

Sir  Charles  Russell.  —  Yes,  Ihey  had  the  document  in  their  hands. 

Senator  Morgan.  —  Those  docuinenis  came  over  lo  the  I'niled 
Stales,  I  take  it,  to  he  deposited  among  the  .ircliives  with  rel'ereiice  lo  the 
Alaskan  regions. 

Sir  Charles  Russell. —  I  should  judge  the  case  lo  he  lliis  :  lliat  when  tlic 
cession  of  IK<)7  was  ell'ecled  all  the  documenis  thai  related  jo  Ijie  .Maskau 
territory  wei'c  iianded  ovei'  as  heing  necessary  for  Die  archives;  and  I 
shotdii  say  Ihat  that  was  the  pridtahle  e\[ilanalion. 

The  President.  —  Yes. 

Sir  Charles  Russell.  —  Now  lei  nie  make  one  other  coninieni  hefiue  I 
pass  from  this  Treat \ 

The  Trihunal  will  ohserve  that  neillii'r  in  llu'  Ikase.  nor  in  llie  Char- 
ter under  the  I  kase,  is  any  special  reference  made  to  any  particular  kind 
of  lisiiing  lievond  the  slalemeni  as  In  /f/ni/i/ii/.  wiiich  word  i<  used  in  Si'c- 
lion  I  of  the  Ikase:  ••  pursuits  of  commerce,  wlialing  and  lisiieiN  and  of 
all  other  indiisiry  in  all  ^slands  ".  and  so  forlli.  There  is  no  indication 
therefore  of  any  special  kind  of-tishing. 

There  is  nothing  for  instance  alioni  sea-oilers  or  fur-seals,  nor  anv 
other  kinil  III'  animal  oran\  special  kind  of  iisli.  The  onl\  one  is  whaling, 
wliiili  1  presume  was  a  matter  of  more  or  ies>  importance.  .Viid  lliere- 
fore,  when  in  .\rticle  I  of  the  Treatv  it  is  said  in  evpress  terms  llial  tlic 
suhjecls  of  neither  Coiilracting  I'arty  shall  he  disliu-heii  or  resliained  in 
navigation  or  in  tithing  or  in  resorting  lo  the  I'oasI,  and  so  on,  I  neiil  not 
say  Ihat  thai  is  a  recognition  ol  the  niutual  rights  as  to  lishing,  willioul 
anv  limitation  of  anv  kind  oi-  eharaeler  either  as  to  the  moile  of  tisliing 
or  the  iihjeels  to  which  that  tisliing  is  addressed.  It  is  ahscdiile  imd 
luupialified. 

Now  one  other  word  :  .\  di-linclion  of  course  is  lo  he  drawn  helween 
dilVerenl  purls  of  I  his  Treaty.     The  Iniled  Slates  will  not  sas.tliey  have 
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not  said,  lliey  ciinnol  coiTeelly  say,  llial  Arlicle  I  mire  lliem  a  right. 
Thai  is  not  llic  |iositiori  so  tar  as  (he  general  rigiits  of  navigation  and 
lishing  in  llie  open  sea  are  concerned 

The  Trealy  of  I82i  did  not conl'er  thai  right  on  the  United  Slates.  It 
recognized  a  right.  The  position  of  liio  Tniled  States  in  tiie  language  of 
Mr  Ouincy  .Vdanis  was  this  :  —  Wt^  can  admit  no  /imi  of  the  claim  of 
llussia,  and  therefore  the  true  position  is  this,  that  .Article  I  of  the  Treaty 
of  I82i.  just  as  in  the  Treaty  of  IH'J.'i,  at  which  I  have  not  yet  arrived, 
does  not  confer  the  right,  hut  is  merely  the  recognition  of  the  right; 
and  therefore  witiidraws  all  the  pretensions  inconsistent  with  that  right 
whicii  were  advanced  in  the  dkase  and  by  the  (Ihartcr. 

When  we  come  to  Article  IV,  the  case  is  different;  because  as  regards 
Article  IV  something  is  given  which  is  not  a  right,  apart  from  Treaty, 
either  of  the  IJnitc^d  Stales  on  the  one  hand  or  of  Itussia  on  the  oilier, 
because  il  gives  the  right  of  fr(!(|uenling  llie  interior  seas,  gulfs,  harbours, 
and  rreeks  on  the  coasts  mentioned,  all  those  pointing  lo  territorial 
waters  which  neither  llussia  nor  America  could  frequent  in  the  terri- 
tories of  ll"i  other  as  of  right. 

Now,  1  lea\c  llial  Treal\  altogether,  with  one  small  exception,  namely 
the  argument  which  my  leained  friend,  .Mr  Carter,  greatly  to  my  surprise, 
based  upon  lh(M-onversalion  belween  Haroii  deTuylland  n,,,  „„r„„  ,|.,  i,,,!! 
'  i  \  lams  on  the  ev('  of  the  signature  ttf  llie  Treaty.  I  '"•"'"" 
;  y  A  iich  my  learnetl  friend  advanced  gi'cally  to  in\  surprise;  I  sup- 
pose tie  ailvanced  il  because  it  had  already  been  advanced  in  llie  argii- 
menl  of  Mr  iSlaine  in  one  of  his  hilleis;  bul  my  surpr-se  at  my  learned 
friend  ttih.iiicjii;;  it  is  because,  when  looked  al,  il  is  Ihi.  ..IrongesI  coiilir- 
mation  of  llie  (onsti'uction  of  tiie  Trealy  of  IKiJi  on  \>liich  we  are  insis- 
ting. What  had  happened?  The  Trading  (.omjiain  was,  apparently, 
alarmed  thai  tiien;  might  be  some  r,-olriclion  of  those  riglits,  as  indeed 
there  were  The  (lompany  was  composed  of  iiilliienlial  persons.  It  had 
conslriicd  the  Trealy  in  the  sense  in  which  we  are  conslruing  il,  and  they 
wiinled  to  s(!c  whelhcr,  iiel'ore  il  was  actually  signed.  Iliere  might  nol  be 
something  which,  as  regards  llie  ell'ecl  upon  lliein  inid  ll;eir  rights  under 
the  Charier,  might  not  \w.  miligaled.  Accordingly,  we  have  that  very 
interesting  record  al  pagit  2(i:i  of  Volume  I  of  the  .\ppeiidi\  lo  Hut  Iniled 
Stales  Case,  the  passage  in  <pieslion  being  al  page  27(i.  This  is  llie  long 
teller  of  the  I7tli  of  December,  1890,  from  .Mr  lllaine  lo  Sir  Julian  I'aun- 
ceforle. 


Haiuii  iiivll,  Mil'  llii»iaii  .Miiiislci'.  wiolt!  iiic  a  udIc  ycslcnhiy  rLM|Ui'stiiig  an 
iiiiiiiriliati'  inlcrvii'w,  in  r(itis(>i|ui'iiic'  i)f  iiislrnrtiniis  ri'ciHvi'il  yestorilay  rrum  his 
("oiii't.  Ili'c'iimc,  anil  al'ler  iiitiniutiii^' (hat  tic  was  iiiidor  sdinc  cnilianassmpiil, 
ivi>ry  naturally  in  cxeciitiiij:  his  iiislrnrlidiis.  said  that  Un'  Itassian-Ainur  .aiiCDiii- 
paiiy,  upim  leainiiig  the  iiiu'iHUt  nf  ttic  .Nurlhwesl  Coast  Coiivuiitioii  co>  .dudcd  lust 
Jiini'  liy  Ml'  Midcllclcm,  wi'ic  exlrctiicly  dissatislipd  yn  jrir  ilr  lunils  ens,  uid,  hy 
means  of  llii'ir  intlin'iici'.  Iiad  prnvailod  iipo;i  liis  (Idvoniiiii'iit  to  send  liiin  thcso 
instructions  ii|ion  two  points,  (tnc  was  that  he  siioiild  dulivi'r.npnn  tlio  oxchanf^e 
of  tlin  ratillcatioiM  of  Ibo  Convontion,  an  ex|)lunatury  note  purpurtingtimt  thu  Hus- 
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siaii  (iuvuruiiienl  did  iiol  uiidi^rstunil  llial  lliit  (U)nv(:ti(iuii  would  give  liborly  l<>  llie 
oilizpiis  of  the  I'liitiMl  Sluli's  Lo  iradi-  [wlioie?]  on  Ibu  cuasl  uf  Siberia  uiid  Iho 
Aleutian  I^liinils.  Tbi!  oilier  was  to  propose  a  iiiodiliciilion  or  the  Convention,  by 
whicb  our  vessels  should  he  prohibited  from  trading  on  the  northwest  coast  north 
ol  latitude  S7°. 

You  obstM'vp,  tliend'ore,  llial  lie  was  to  oxplaiti  the  Hiissinn  moaning 
as  to  lliu  liluM-ly  ortlie  cili/eiis  ofllit!  I'liilcii  Slalos  lo  trade  on  the  roust 
or  Liberia  and  Hit;  AliMitian  Islands.     WIml  was  llio  oilier  point? 

To  propose  a  lUDdillcadoii  >>t' lliiM'.onvunliun,  by  \vliic:h  our  vessels  should  be 
probihili'd  Iroiii  trading  on  the  nortliwesi  coast  Nurlli  of  latilude  'i7°  [you  sen, 
a  niiiditleation.l  With  regard  lo  Ihe  I'orini'i'  ol'  Ihese  points  lie  left  with  ine  a 
minute  In  writing. 

With  this  preliminary  .staleinenl.  Duron  Tuyl,  in  aicordaiioe  with  instructions 
from  his  (ioverninenl,  submitted  to  Mr  .\dams  the  rollowing  note  : 


Explanatory  Note  from  Russia 

Kxpl.inalory  note  (o  be  lu'eseiiled  to  the  (ioverninenl  of  the  United  Stales  at  the 
lime  of  the  exehango  of  ratitii'atioiis,  with  a  view  to  removing  with  mon;  I'ertainty 
all  oerasions  for  future  discussions  ;  by  pieaiis  of  which  note  it  will  he  >cen  thai  the 
AliiiliiM  hliinds,  ihf  riiiisis  nf  S'lhi'ytn.  iimt  ihr  Hi'ssiini  /'ns.irsxiinis  in  iji'iimil  an  the 
Norlhiivxl  I'misl  nf  .\mi'rii:ii  In  .'ifl".')!)'  iif  tinrlli  latilHilc  are  positively  exeeijled  from 
thi-  liberty  of  hunling,  lishing,  and  nuumerce  slipiilaled  in  favourof  citizens  of  Ihft 
llniteil  .Slates  for  ten  years. 

Tiicrefort',  you  observe  llial  Itaron  do  Tiiyll  and  his  friends,  the  Vnte- 
riean  t'.oin|>aii\  liehind  him,  read  liie  Treat v  as  we  have  been  contending 
that  Treaty  can  only  be  i-end,  as  i^ivirs);  the  liberty  of  visit  for  ten  years 
to  the  whole  of  the  mirlhwesi  coast;  and  Ihis  is  his  artjnment.     He  says  : 

Tlii-  -.I'cnis  111  he  only  a  natural  conse{pience  o!  lie'  siipulali.ms  agrciMJ  upon,  for 
the  roiist.i  II f  Siheviii  a\i-  w.ishcij  liy  the  Se.i  of  Okhotsk,  the  Se,i  of  Kainschalka.  and 
the  Icy  Sea, '/»'/'("' ''V 'Ac  Smiih  Sm  menlioni'd  in  Ihi'  liisl  article  of  Hie  Coiiveii- 
lioii  of  April  .i-lT  IHUii.  The  Mriitiiiu  hlnnilsdrv  also  w.ishfd  liy  llic  >•  aof  Kains- 
clialka,  or  Northern  Ocean. 


/t  is  l:l)l  thi'  illti'lltii 


.</•  //. 


'iisiiii  III  iiii/inlii  ihf  frci'  iini^iiinlioii  nf  tin'  t'lirifir  Ocivoi 


She  would  lie  s.ili-licd  with  causing  to  he  recognized,  as  well  iinderslood  aiid  plac- 
ed hcyoiiil  all  manner  ol  doiilil  — 

Mv   ieai  lied  friend  di(l  nol  read  lliis.  probably  he  accidenlally  over- 
looked it  — 

the  principle  llial  heyiiid  .'i'.'   ill!'  no  foriign  vi'ssel  laii  approach  her  coasts  and  her 
islands,  iioi  lish  ii<>r  liuiil  w  illjlii  the  dislaiiii'  of  two  iiiarino  leagues. 

M\  Iciirned   iViend  diii  nol  rend  thai  passage. 


Mr 
Sir 


Carter.  - 
Charles  Russell 


hink  I  did. 


-No.  I  Ihink  not;  indeed, I  am  sure  not,  ln'cau.se 


I  noted  it  at  the  lime.  The  assertion  ainoiints  lo  this  :  — 

The  inlcrprelalion  we  put  upon  it  is  the  inlerpiehition  the  Commercial 
Company  have  been  putting  uimn  it,  and  we  propose  this  alleration :  not 
lo  insist  nil  the  1 1  Ml  miles,  but  we  sliiill  be  rontenl  wilh  twomaruielea^Mies, 
thul  is  lo  suy,  keep  outside  the  lerritorial  waters,  only  lei  us  extend  Ihe 
territorial  waters  nol  to  one  but  to  two  marine  leagues. 
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Senator  Morgan.  —  Tli;il  is  tli(>  first  time  I  think  I  liavc  heard  in 
any  paper  of  llie  distinction  drawn  betwoon  iishing  and  huntinf;,  that 
is.  two  murine  leagues  from  land;  what  could  they  liunt  two  marine 
leagues  from  hind? 

Sir  Charles  Russell.  —  I  suppose,  tlioii^^h  I  do  not  defend  the  accu- 
racy of  the  hin(;iiagu  of  Itaron  Tuyl  —  I  suppose  tlial  you  might  say,  not 
improperly,  that  you  hunted  a  whale,  that  you  hunted  a  sea-ollcr,  or  that 
you  liimted  a  fur-seal. 

Senator  Morgan.  —  I  mean,  you  would  not  say  thai  you  hunted  for 
halibut  or  codfish. 

Sir  Charles  Russell.  —  No;  I  should  say  you  lish  for  them,  hul  you, 
sir,  are  quite  as  good  a  judge  of  language  in  that  respect  as  I  or  anybody 
else. 

Senator  Morgan.  —  I  mean,  it  is  a  |(oiiil  on  the  construction  of  the 
Treaty,  that  there  was  a  dislinclioii  made  l)elwi<eu  hunting  and  (ishing, 
and  that  the  right  reserved  by  Itussia,  or  rather,  the  United  States,  of 
whaling  and  oilier  fisheries  did  not  include  perhaps  the  right  to  hunt 
seals,  or  to  hunt  sea  otters. 

Sir  Charles  Russell.  —  My  respectftd  answer  to  that  would  be.  Sir, 
Where  is  there  a  trace  of  sutli  a  reservation? 

Senator  Morgan.  —  I  mean,  if  llien;  is  such  a  thing. 

Sir  CharlesRussell.  —  There  is  nothing.  Let  me  call  the  attention  of 
the  learned  Arbitrator  to  the  fact  that  in  the  Ukase  or  in  the  Oliarler  under 
the  I'kase,  which  refers  to  any  special  kind  of  lisbing  or  of  hunting,  the 
expression  i-*  :  "The  pursuits  of  commerce,  whaling,  and  lishery,  and  of 
all  other  industry",  and  so  on.  — llial  is  what  is  asserted.  I  would  submit 
Ibis  point  to  the  learned  Senator  :  if  the  I'ompany  were  to  gel  the  right  of 
hunting  fur-seuls  excbisivelv  within  lOH  miles  of  the  coast,  it  was  to  gel 
it  under  this  I'kase,  or  under  llie  (".barter,  or  not  at  all.  Under  the 
'"•litrter  it  eujctys  the  privilege  of  bunting  and  lisbing  to  the  exclusion 
of  all  other  Unssian  or  foreign  sidijects  llirouglioul  the  territories  long 
since  in  the  possession  of  Itussia. 

Senator  Morgan.  —  Will  you  iillow  me  lor  one  moment?  They  have 
the  privilege  i)fbuiiling  and  fishing  mentioned;  but  Ihe  (ineslion  is  whe- 
ther (bey  g.ive  up  in  Ihe  Treaty  of  182i  and  of  182?)  Ihe  right  of  bunting 
and  (l-ibing.  or  •>nly  Ihe  lisbing? 

Sir  Charles  Russell.  Willi  great  deference,  I  think  the  fallacy,  if  I 
may  say  so,  istbaltbe  word  is  |nimarily  applied  to  the  hunting  of  ani- 
mals on  land,  and  the  Cumpany,  under  Ibis  ("liirler,  bad  great  privi- 
leges, admilicdly  williiii  Ilic  power  of  Ihe  liiissian  Kmperor  to  grant,  of 
liunlieg  on  I  bat  land  and  over  large  tracts  of  land.  Thai  is  not  touched, 
and  the  Treaty  is  silent  upon  any  <iuestion  of  grant  of  Hussian  ter- 
ritory, becaiisi>  noboiiv  can  alTecl  or  coiitiol  or  liinil  Ihe  disposition  of 
the  ilussian  fioveriiinciil,  or  Ijegislaliire  if  there  be  one,  as  regards  all 
williin  the  territorial  sovereignU  :  but  when  you  come  to  the  ([iicslion  of 
the  sea,  the  Treaty  says  (he  subjects  of  bolli  Ihe  I'owcrs  shall  have  un- 
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reslricletl  rights  of  fisliiiif;  in  (ho  South  Sen,  without  any  restriction  or 
limitRlion,  nnd,  thoiif!;li  I  lislcn  with  the  grealpst  (lolorcnce  to  iiny  sugges- 
tion coming  from  the  Arhitrntors,  I  fail  lo  see  svhal  the  <liflicuity  is 
that  really  presses  on  the  ieurned  Senator's  mind.  Wc  never  contended 
thai  that  Treaty  gave  the  right  of  fishing  in  the  open  sea;  we  never  con- 
tended that  it  conferred  a  right,  hut  merels,  by  Ihe  recognition  of  the 
right,  withdrew  nn  unjnsi  pretension  whicli  would  have  limiied  tlie  right 
of  the  public  to  lish  in  tiie  Sea. 

Itis  dear  liiaf  Itaron  Tuyll's  ol)jeclion  wenlonly  lo  theexteni  of  a  limi- 
tion  of  the  right  of  luinling  and  fishing  williin  tlie  distance  of  twit  marine 
leagues;  and  the  use  of  the  word  "  hunting  "  in  Ihul  connexion  clearly 
shows  that  he,  at  all  events,  was  using"  hunting"  in  a  sense  applicable  to 
Ihe  sra.  because  "within  hvo  marine  leagues  of  tlie  shore  "  could  of  course, 
only  be  upon  the  sea ;  and  all  Im*  svas  saying  w;-  s :  "  You  must  not  <omc  and 
hunt  or  fish"  —  whatever  \he  rigid  phrase  may  be  "within  two  marine 
leagues  ".  Hut  Ilia!  was  not  quite  ail.  Mr  Adams,  as  one  would  expect 
from  a  statesman  of  liis  known  abililv ,  said  "You  neeii  not  be  uneasy"  — 
(and  I  lliiiilv  thai  answers  Ihe  (iiicslion  tvliich  the  learned  I'residenl  was 
good  enough  lo  ptil  a  miiiule  or  two  ago)  —  "  If  you  talk  of  these  nor- 
thern regions,  yiui  will  lie  drawing  Ihe  allenlioii  of  our  peo|de  to  it. 
There  is  no  great  iiitcresi  for  them  lo  go  at  present  • — ■  it  is  not  worth 
while  making  a  point  if  it.  Itul  he  says  :  '  The  Senate  will  agree  lo 
Ibis  Treat\ .  We  have  no  power  to  ileparl  from  the  Treaty.  The  Treaty 
must  speak  ■iccording  In  its  natural  elVect,  and  therefore,  to  put  it  plainly 
and  tersely.  \ou  must  lake  il  or  leave  it  ". 

The  liussian  tiovernmeiit  was  anxious  In  la'.  •  it,  because  they  were 
then  securing  for  Ike  lirst  time  n  reeogiiilion  on  tlie  part  of  dreat  Hritain 
andthe  I  niled  Stales  ofa  distiiiel  lerrilorial  sovereignh  ovi^r  a  |»reviously 
disputed  lerrildiN.  and  llieiel'oie  (lie  Treatv  passed,  and  is  to  be  iiiler- 
preled  according  lo  its  meaning  and  llie  natural  import  of  the  wonis  which 
are  useil  in  tlie  Trealy  itself. 

I  sa\  liicrefore  that  so  far  from  Dial  itiii-otide  Tiiyl  iinideiil  furnishing 
an  argument  against  our  contention,  it  is  a  circumstance  most  strongly 
signilicant  of  Ihe  fact  that  Ihe  Amerieaii  r.onipans  were  taking  Ihe  very 
view  of  Hie  eonstriietion  of  the  Tri'a  of  IKi'i  wliieli  is  Hie  eonstniclion 
which  we  are  now  sa\  in;;  is  the  clear  and  indubitable  one. 


THE    UKlTISII     rilEATV    OF     1823 


I  pass  now  to  the  Treaty  of  \H2li.  and  with  regard  to  that  Treaty  I 
must  begin  by  observing  llial  if  I  have  iiiiide  luv  gnniiid  good  as  regards 
the  Treaty  of  1824,  I  stand  in  a  position  certainlv  as  strong,  probably 
stronger,  when  1  come  to  consider  ihti  Tnalv  of  1823;  because  from 
beginning  to  end  of  the  correspondenci;  it  will  be  found  that  that  part  of 
ihe   assertion  of  Hussia  lo  which   ilieai  Hritain  most  strongly  objected 
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was  the  rij;;lil  of  nllocting  nnd  (toiilrolling  IVoc  nnvigulion  and  frcit  riglils 
in  the  optMi  scii;  iuul  as  will  appear  in  tiie  corrcspoiKicnce  to  which  I  will 
now  call  nllonlion,  the  Government  of  (Ireal  Urilain  was  not  concerned 
ai)out  pressing  the  ({ncslion  of  delitnitalion  of  territory  upon  the  coast 
nearly  so  uuich  as  in  pressing  a  selllenieni  of  the  pretensions  as  regards 
muriliine  jurisdiction. 

I  ought  indeed  to  havesaiti  in  connection  with  the  other  subject,  parti- 
cularly the  meaning  of  the  north-west  coast,  thai  the  position  of  America 
in  this  r(>gard  was  a  little  singular.  The  houndaries,  as  I  said,  between 
llussiaii  territory  on  the  coast  and  Urilisli  territory,  and  United  Stales 
territory,  were  to  a  large  extent  undelined.  It  was  pretty  clear  —  I  do 
not  think  the  Iniled  Stales  ever  suggested  Ihe  contrary  —  that  to  some 
extent,  al  least,  there  would  come  in  as  a  wedge  l)etween  Itussian  terri- 
tory on  the  north  and  United  Slates  territory  on  the  south,  some  portion 
of  IJrilish  Itirrilory  on  Ihe  coast.  The  exact  point  was  not  delined  or 
limited. 

As  I  have  said,  tiie  limil  of  the  Itussian  claim  to  (he  south  had  been 
variously  advanced  by  Itussia.  In  the  I'kase  of  I7',M),  they  had  only 
claimed  to  go  down  to  .").">'.  In  Ihe  likase  of  1H2I,  they  had  claimed  lo  go 
tlinvii  U.  .")! ".  The  Arbitialors  will  rcrnllcci  thai.  On  Ihe  other  hand, 
the  exact  poiiil  norlli  In  which  Ihe  I'nili'd  Slates  were  prepared  lo  press 
its  jusl  claims  lo  lerrilory  had  been  left  more  or  less  undelined,  and  it 
was  a  mailer ol  only  indirect  inleresl  lo  the  United  Slates  of  what  was  to 
be  the  soutlicrn  lnMindiiry  of  Ihe  Iliissjaii  possessions.  The  more  Ihey 
coiilii  s(juec/t'  Ihe  ltnssi:iii  assertions  of  sovei'eignly  on  the  coasi  fiirlher 
north,  Ihe  greater  Itance  il  would  ^'ive  them  of  S(|uee/.ing  Krilish  territory 
further  north,  atut  so  extend  their  own  claims.  It  was  only  in  Ihal  sense 
a  mailer  of  lumparatiM'  iinporlance  lo  Ihe  Liiiled  Stales  what  shoidd  be 
the  sonlliern  li<iun*lary  orilic  Itussian  possessions. 

.Now  Ihe  itorrespondence,  so  far  as  (Ireal  Hrilaiii  is  concerned,  is  most 
convenitMitly  set  out  in  Ihe  211(1  volume  of  Ihi'  .Appendix  to  lie  llritish 
('.ns(  ,  and  il  is  all  colleeli'il  Iheie  as  faras  I  desire  lo  use  il.  II  Ix'giiiswilh 
a  lei  ei'  from  Itaroii  Nieolav  lo  Ihe  .Maf(|U(!ss  of  Londondercv.  This  is  a 
loiii;  h'ller  and  I  do  no!  Ihink  il  is  neeessar\  I  should  trouble  you  by 
read.ng  il  in  full.      The  romlli  senletice  begins  : 

I.c  noineaii  [■(•f.'leniciil  niiileidil  poiiil  ;iii\  liAliineiis  i''(iiui(.'i'ii  |,i  iijivigatimi 
(laiis  li;s  iiiers  (|tii  haign  .li  li'S  iiusscssioiis  llusscs  MW  li's  ccMi's  iiniil-DUesI  de 
rAm(Ti(|ue  el  U(>i'il-('>l  lie  I'Asie. 

I  merely  read  thai  to  shi-w   lln'  exlenl  lo  whirb  il  eviends.  Then  il 

goes  on  : 

Dun  autre  eiMe,  cii  inusldt'iiiiil  Ics  |icisse>siiiris  llussex  i|ui  s'(^l('nilenl,laiil  siir  la 
c6le  nord-ouesl  do  I'AniiTiiiiie  di'|iiiis  le  dilroil  ile  Heliring  Jusqii'uii  51"  do  latitude 
sepionlrionale 

It  then  proceeds  In  give  the  boundaries  very  much  as  in  the  corres- 
pondence of  M.  de  I'oleliea  willi  the  United  States    which  I  have   already 


ill 


I 
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read,     lie  then  ^oes  on  to  claim  tlinl  if  would  enlillc  Hiissiu  to  treat  the 
sea  us  a  closed  sea  and  then  lie  finally  sa\s. 

II  s'cst  l)orii6,  ill!  contraii'c,  cuiiiinc  on  a  lion  des'i'ii  coiivaliicrp  par  le  rf'glcincnt 
noiivclleinnnl  piiblii',  it  (Ull'oiidrn  i\  tout  lialinuMil  clnuiKor,  iioii  sciiliMiR'nl  d'alionlRr 
dans  Ins  ^lablissi>inonts  do  la  Coinpa^'nio  Aiin'ricaiiic,  cninnic  dans  la  picsqn'llu  du 
Kainlclialka  Rt  ics  c6lcs  do  la  iiior  d'Okliolsk,  iiiais  aussi  do  navi^ncr  lo  Ion);  du  ces 
possessions  ot  on  gi'-iiOral  d'on  approcliur  h  uno  distaiico  do  1(10  iiiilles  d  Italic. 

On  the  Inp  of  the  next  pa^e  occurs  another  sentence  which  shews  his 
apprcliensioii  of  the  incanin;;  of  the  Pacific  Ocean. 

Car,  s'il  os(  dornnnlio  cpio  lo  (ioiivoiiu^nonl  impi'i'ia!  oftt  en  h  la  rifrnnnr  la 
facnito  do  foi'iiior  onlioioMioul  anx  iMratiffors  ootlo  pai'llo  do  I  Oc^an  Paoillquu  ([ui 
bordonl  nos  possessions  on  Anii^riqiio  ot  on  .Vsio 

unmislakcably  referriuj;  to  llchriii};  Seu  as  part  of  the  Pacillc  Ocean. 

Now  liic  (iovcrnnicnl  of  llic  Kin^  iiniiicdiatcK  look  advice  upon  the 
mailer,  and  Mr  Clirislopher  llobiiisoii,  llic  llienKiiifj's  .Advocate,  was  asked 
to  express  his  opinion  : 

In  obodionce  lo  join'  l,iir(l-lii|i's  diroclions  I  liavo  llio  liononr  to  report  that  il 
appears  to  be  the  olijecl  ol'  tins  ennininni<'alii>n  to  id)laiti  iiiiliierlly  IVoin  bis 
Majesty's  (iovettnnent  an  a(knowloil;:iiii'nt  orierritcpiial  ii;.'lits  wliieli  are  as-iuined  by 
Rnssia  over  a  portion  ol  si'a  lliat  may  liecoiiie  of  (.'real  iniporlanee  willi  ri'lVreneo  to 
llio  trade  of  tlial  part  of  tlie  world,  and  llie  disoovorios  wbieli  are  now  diroctod  lo 
that  (piarter. 

II  is  1  npoiianl  lo  observe  that  be,  a  lawyer,  at  once  sees  thill  the 
assertion  of  iVe  claim  lo  cvoiiido  olji'^rs  from  a  delinile  area  of  the  sea 
from  Ihc  coasts,  is  an  asserlion  of  lerriloriai  sovercif;nly.  iind  aceordinf,'ly 
he,  at  once,  so  describes  il.  Von  will  sec;  be  says  on  paj;e  2  of  the 
volmiie  II  of  llie  \ppcndi\  lo  the  t'.asc  of  Ibe  llritish  (iovernmenl  : 

Tbo  comniunication  iiidireetly  asserts  an  I'Xilnsive  ri);lit  in  llie  sovereif:nly 
i<  dime  mer  tormei'  snr  I'l^spaei' do  mor,  donl  les  possessions  "  from  Helirin^t's 
Straits  III  .'it"  noiib.  on  the  west  eoasl  of  America,  and  l.'i"  norlli  on  Ibe  roasl  of 
.\siai  '•  torment  les  limite-;  ",  and  il  proei'eds  to  annonnco  as  a  (in:ditled  exercise  of 
tlii-t  ri^lit  till'  eNclnsioii  ot  all  t'ori'iu'ii  -liips.  under  pain  of  eoiitiseation,  from  ap- 
proai'liiii^'  within  till)  miles  of  lliovi>  eoasls. 

Till'  extent  of  loirilory  sy  .issiimod  is  much  greater  than  is  ordinarily  recogniz- 
ed by  llie  principles  of  the  law  ol  nations, 

and  so  on. 

Now  llic  leller  from  r.oiinl  Nesselrode  lo  Coiiiil  I.ieveii,  on  Ibe  next 
page,  is  pracliciilly  Ibe  same.  I  Ibink  in  every  iniporlanl  respect  il  is 
the  same  as  Itaroii  de  .Nicolay's  leller  which  I  have  already  read,  and 
therefore  I  forbear  lo  trouble  llie  Tribunal  with  il.  Sir  Charles  Hagot 
w  IS,  al  Ibis  lime,  the  nrilisli  Minister  al  SI.  Pclersbiirgli,  and  be  writes 
a  leller  on  the  ITlli  of  .November,  bcgiiiiiiiig  on  lb'  bollom  of  pa{;e  4, 
referriiiji  to  bis  despalch  in  which  be  Iransmilli'd  Ibe  beads  of  (lie  Ukase. 
1  will  not  Ironbic  llic  Tribunal  willi  reading  the  whole  of  the  letter, 
but  the  last  piissag<<  but  one  is  important  : 

Wbrn  I  found  thai  the  Ukaso  had  been  already  conimunicatod  lo  your  Lordship 
I  abstained  from  onlering  with  Oount  Nesselrode  into  any  further  discussion  of  it. 


Sit"    — 


or  inquiring  nriiim,  upon  what  grounds  lliu  5l.<t  th\ff  I' north  latitudu  (which, 
aftur  tho  lasl  Trouty  bi'lwni'ii  S|)ain  and  tht>  United  Slai  ,  reduces  the  possessions 
of  (iroal  Dritain  to  two  detfreos  of  latitude)  had  boon  now  declared, — 

tliat  is  to  suy,  (irual  lirilaiii  was  being  squcu/.od  Itelwuuii  those  two  claims. 

I  hulievo  for  llm  llrst  linio,  tu  liu  the  boundary  of  the  llussian  dominion  upon 
those  coasts,  bul  I  have  adverted  to  (he  novel  |)rin<'i|iU!  involved  in  that  llr^'ulation 
of  the  Decree  which  dooms  to  conlisration  all  forei^fn  vessels  which  may  a()|)roach 
within  too  Italian  miles  of  the  Itussian  coasts,  and  i  lind  that  this  exiranrilinary  pre- 
tension has  been  adopted  from,  and  is  supposed  to  ho  justified  by  the  Xllth  Article 
of  the  Treaty  of  Dtrccht. 

Now  I  pass  over  a  good  many  pages  of  llie  corresitondcnco  and  come 
to  page  12,  wlier)>  tliei-e  is  an  important  leller,  I'roni  Lord  Slowell.  wliicli  my 
friend  Mr  Carter  read;  and  yon  will  see  that  Lord  Slowell  regarded,  as 
every  lawyer  must  regard,  the  assertion  ol  lixclusive  control  over  an  area 
as  an  assertion  ol"  exclusive  dominion,  territorial  dominion,  over  that  area. 

.Now  Ijord  Stowell  begins  by  saying  : 

I  have  perused  these  papers  and  it  appears  to  me  to  be  unsafe  lo  proceed  to 
any  controversial  discussion  of  the  proposed  Ite^'ulalions  till  il  is  shown  thai  they 
issue  from  a  competent  authoiity  founded  upon  an  acknowleil^'ed  title  of  territorial 
and  exclusive  possession  of  the  portions  ofthe  globe  lo  which  they  relutii. 

and  so  on.     Then  he  proceeds  in  the  2nd  paragraph  to  say  : 

The  territories  clainiod  are  of  dilTereiil  species  —  islands  —  portions  of  the  con- 
tinent —  and  large  portions  ofthe  sea  adjoining. 

lie  was  a  lawyer  oCgreal  learning,  ability  and  aidhority ;  and  he  treats 
it  as  a  claim  of  lerrilorial  dominion.     Then  lie  |iroceeds  : 

I  know  too  liltleof  (he  history  of  Ihcirconneclion  with  eilherislandsor  conlinenU 
to  say  with  ronfldeiK'e  that  such  a  possession  has  in  this  ca    •  heenac(|uired. — 

and  so  forth. 

lie  IImii  proceeds  lo  discuss  llie  (pieslion.  wliich  has  merely  an  aca- 
demic interest  at  the  prcseni  stage  of  the  controversy,  as  lo  how  for  Hie 
mere  right  of  discovery  without  actinil  |)ossession  would  give  llie  right 
lo  territory,  with  which  \\i'  need  not  now  trouble;  and  he  linally  winds 
up  by  saying  : 

I  content  mysell  with  ohserviii}.'  upon  the  lte(,'ulalion>  Iheinselvos  thai  they  are 
carried  to  an  extent  thai  appears  very  unmeasured  and  insupporlahle. 

Then  on  page  Hi  there  is  a  communi(!atiou  lo  the  Hoard  of  Trade, 
from  which  I  read  a  short  extract,  in  order  lo  point  out  (hatil  rcfersto  the 
fact  of  there  being  some  trade  with  (ireat  Itritain  in  the  Uehring  Sea. 

Two  Hrilisli  ships  neailv  about  the  same  lime  that  (he  above  ship  sailed  for  the 
coast  of  .lapan  sailed  for  the  whale  llshery  on  the  northwest  coast  of  America,  wo 
believe  into  Kehring  Straits. 

We  have  no  donbl  if  we  are  protected  in  a /air  trade  (not  with  Chinaj  and  llshery 
:n  the  North  Pacilic  Ocean,  that  British  enterprise  will  lind  some  islands  in  that 
great  ocean  which  may  have  been  ovorlnoked  by  the  llussians  and  Americans, 

and  so  forth. 

Then  at  page  it  there  is  an  important  letter  from  Lord  Londonderry 


—  81)8  — 

who  was  lli(>n  I'orcimi  Sccroliiry  ol'  fJroul  Iti-ilaiii.  II  is  diidnl  llio  IHlh 
.liiiiiiar\  1822.  This  Icllcr  riilVrs  lo  Hut  ikii'.Ii  wcsli'iii  roasi  of  Amorica. 
Tilt)  sccunil  |)ara^i'U|)li  l)t;f;iiis  thus  : 

This  ilcK'niiifiil,  rcinlaiiiiii);  lli'Kiilatioiis  orftrcat  I'Xti'iil  ami  iiii|ioiiiiiiri.',  Imlli  in 
ils  li'i'iilorial  ami  iiiaiiliiin'  lii'aiiti^'s.  has  lici'ii  ('iiii«iiii'n>il  witii  Ihr  nliiinsl  alliMilimi, 
anil  wllh  lliDsi'  rav.iiil'alih' siMiliiiii'lils  wiiich  His  Mair>l.v's  (iiivi'iiiliirill  always  hear 
lowanis  Ihi' arts  iif  a  Slalo  which  Mis  Ma.jcsly  has  lhi>  <alisrarliiiii  In  fi't'l  liiiiisi'lf 
('(iiiiii'i'Inl,  hy  lhi>  iiinsl  iiiliiiiali'  lii's  nl'  lriiMiilshi|i  anil  alliaihr;  anil  liavini.'  hi-rii 
iTlei'icil  liirllii'  irpui'l  1)1  lliiisi-  iii):li  Irfraiiinlhiiritii's,  wlnisi'  ilnly  II  istu  ailvisr  His 
Maji-sly  iin  sni'li  nialli'is. 

Till'  nnili'isi^'MiMl  is  ilirci'li'il,  (ill  snrli  IViiMnlly  r\|>lanalii)iis  ran  lakit  plnrc  hi*- 
IwiTU  thi'  Uvii  lliivi'i'inni'nis  as  may  oitvialc  inisuniliTstanilin;;  n|iiin  sn  ili'licaln 
ami  iniportanl  a  |iiiinl,  In  iiiaki*  sm-li  iirovisinnal  pmlrsl  a);aiiisl  lhi>  cnarlnn'iils  of 
Ihi'  saiil  t'kasi'  as  may  Inlly  sri'vc  In  savti  llii'  lij^hls  nf  His  Maji'sly's  (;i'n\vn,  ami 
may  prnli'il  lUv  pcr.snns  anil  prnpi'i'lii>>  of  His  Maji'sly's  snhji'ils  Irnm  mnli'slalimi 
in  llii-  I'XiMi'i'ii'  nl'llH.'ir  lawl'nl  ranin;,'s  in  Ihal  i|iiarli!i'  nf  llu'  ;rlohi'. 

Thi'  nniliirsiKiied  is  comnianiliiil  In  ai'ipniini  Cniiiil  l.ii'vi-n  Ihal  ilbiMiiKlhi*  Kind's 
c'Diislanl  ili'siri!  In  ri'spotl,  ami  cansr  In  hi'  ri^sprrli'il  hy  his  snhji'ris  In  Ihi'  I'lilli'st 
iiianniT,  Ihi'  Knipi'inr  nl'  Itnssia's  just  ri^'hls,  His  Majcsly  will  hi'  ii'aily  In  unlri'  inlu 
amiiahlc  oxplanaliniis  iipnii  Ihr  inloivsts  aH'i'i'lid  hy  this  inslriimonl, in  such  iminiiur 
as  may  he  innsi  acccplahh'  In  His  Imperial  Maji'sly. 

In  till'  mcanlimc,  upnn  llic  snhjcrl  nl' this  Tkasc  Kcncially,  anil  especially  iipnn 
the  Iw'n  main  principles  nl' claim  laid  dnwn  Iheruin,  \y/.,  an  exclusive  snveri'i);nly 
alleged  In  lielnnK  to  Uns.sia  over  the  terrilnries  therein  described,  us  also  the  vxi'ln- 
sivi!  ri^rlil  nl'  navigating'  and  trading'  within  the  maritime  limits  therein  sol  Inrth,  his 
Dritannic  Majesty  must  he  iniiler<lnni|  a^  liereliy  re<er\in,i,' all  his  rights,  nnl  heing 
prepared  In  admit  Ihal  the  iiilennnrse  whiih  is  allnwed  on  the  lacn  nf  this  inslrii- 
meiil  tn  have  hitherto  siil)<.isk'i|  nn  Ihnso  cnasis,  and  in  tlinse  seas,  can  he  deemed  lo 
he  illicit,  nr  that  the  ships  nl  t'riendlx  I'nwei's,  even  sn|ipnsin^'  an  niiipndillud  so- 
vi'reif,'nly  was  prnved  In  appertain  lo  the  Imperial  Crnwn  in  these  vast  and  very  im- 
perfectly occupied  territories,  could,  hy  Ihe  acknowledfied  law  nf  nations,  ho  exclnd- 
ed  hnni  iiavi;.'ating  wilhin  Ihe  distance  of  KlU  Italian  miles  as  therein  laid  down 
hom  the  coast,  the  exclu>ivc  dnmininn  nf  which  is  a'-unn'il  hut,  as  His  Majesty'ii 
(inNeriiMieiil  .■niiieive,  in  error  lo  helong  lo  His  Imperial  Majesty  the  Emperor  of 
.Ml  Ihe  Knssias. 

1  liavo  alread)  iiiiiiili'il  out  llic  |iosiliori  whirli  Mf  Oiiiury  .\tlams  took 
up  :  that  the  I  iiili'il  Stales  can  ailiiiit  no  |iai'l  of  litis  claiiri.  I  now  lall 
alli'ulioii  to  till!  |)osilioii  wliich  Lofd  LoiidoiKlciry,  r«|ifcsenliii(j;  (ireal 
Uritain.  tooi\  up:  ami  I  s'ay,  as  I  said  in  rcfcM'oncc  to  llh>  other  assei'- 
tion  of  thi^  Ijiiti'd  Slates,  that  (ireat  hiilaiu  nev(M'  depailed  I'roin  that 
position. 

Now  on  the  no\l  paj;e,  pa^e  I"),  is  a  roniinnnication  dated  l'.)lh  h'eb- 
rnary,  IH22,  t'roni  .Mc  Stiiillord  Caniiing  who  was  then  in  \Vaslii!i};lou. 
Helerrin^  lo  an  interview  witii  Mr  .\daiiis,  ho  says  : 

Mr  Adams  (.'ave  nie  lo  iindersland  Ihal  il  was  not  the  inlenlion  of  Ihe  American 
(lahinet  In  ailtnil  Ihe  claim  thus  nnlilied  on  Ihe  part  of  Itnssia.  Ilisnhjoction  appears 
to  lie  more  particularly  against  Ihe  exclusion  of  foreign  vessels  to  so  great  a  dis- 
tance from  Ihe  shore. 

I  have  to  point  out  that  so  tar  the  southern  boundary  ol'ltussian  pos- 
sessions is  concerned,  it  had  only  the  iiidireil  interest  tor  the  United 
States  that  I  have  iiicntioned. 


nw> 


Thi!ii  lli(>  iillciilioii  (>rtlif  Toni;;!!  Oriici'  is  fiirlln'i'  (Iiiinmi  Io  llin  iiiallur 
by  llii-  IIikIsoh's  Hay  ('.oiii|)aiiy,  on  |ia};i'  l.'i.      I  iicimI  iidI  ii'ail  llial. 

On  |ia^M>  17  i<\\\\  ini|ii)i'laMl  iniMnoniiiiliini  li\  llic  hiiki;  ol' Wellington, 
ill  llicsi!  Icriiis  : 

III  llii'  rciiimi'  III' a  I'luivi'i^alioii  wliiili  I  liiiil  M'slrnLiv  willi  Diniiil  l.ii'vi'ii,  hu 
iiirciniii'il  iiii>  llial  III'  liail  Ih'cii  ilnri'li'il  to  ^rivc  mm  lial  i'\|>laii:iliiiiiH  iil'llii' I'kasc  ii's- 
\n\iMlH!  — 

I  ask  llic  alUMilioii  III' the  Ti'iliiiiial  In  llie  laii^iiaf;i!  used  — 
llii'  Miiilh-wi'sl  niiist  III' AiiiiM'ii'u. 

\VImti>  is  lliiM'e  any  liiiiitalioii  Id  Ih-  rniiiKJ  lliat  llie  willitlrawal  ol'  llio 
Ukase  was  cniiliiieil  In  llie  Ocean  south  of  Hie  Aleiilians.' 

'I'lir'ii'  i'\|ilaiialiiiii  :  went,  lie  saiil,  In  lllis,  llial  llie  Km  1 1 II 'I'll  I'  iliil  imt  |iiii|insi'  |o 
rai'l'V  iiitii  I'M'riilliiii  llii'  llkase  in  IN  exti'iiiied  M'lisi'.  Tlial  lli->  llii|ii'rial  .Maji'sly's 
sliips  liail  lii'i'ii  ilirei'leil  In  rnil/ie  at  llie  slmi'lesl  iiiK^'^illtle  ilislame  rinlii  Hie  slmro 
in  iii'ilei'  III  siijijilv  llie  nalives  wjlh  alius  anil  aiiiiiiiiiiilinii,  ami  in  iii'iier  In  wain  all 
ve-M'ls  llial  llial  \va-^  UK  liii|ii'i'ial  Maje^ly'-^  ilniiijiiiiui  ;  ami  llial  \\i>  liii|ieiial  Majes- 
ty hail  lie^lile-i  f.'ivi'ii  ilii'i'i'limi^  ill  hjs  Mnii-^ler  in  llie  (nileil  Slale-'  l>i  a;.'i'i'i'  ii|iiiii  a 
Trealy  ntlaniiU  willi  Ihe  Uiiiluil . Stales. 

Von  see,  .Mr  I'resiilcnl,  this  is  very  like  ll hn  of  llie  (■Diiiinnniealinn 

whieli  Ml'  Miihlleliin  reeonU,  mil  willi  C.umil  lai'M'ii.  Inil  willi  annlhei- 
Itnssian  .Minislei',  when  he  is  injunneii  llial  iliissia  eaniinl  williilriiw  wlial 
has  lieeii  (lone  in  llie  way  or^^iviii^  iirders,  iiiil  thai  he  may  re>l  ifo'iii'iui 
Ihal  Ihiise  orileis  will  not  he  aeled  ii|ioii,  anil  Ihal  Ihe  orders  seiil  mil  will 
he  only  In  exercise  emilrol  within  Ihe  limils  reeoijiii^ed  jiy  inlernalinnal 
hiw . 

riio  Diiki!  of  NN'eilingloii  proceeds  to  say  : 

II  a|i|ii'ai  >  liele  tlial  llii- i'\|ilaiialiiili  when  u'iveii  w  ill  lie  vriy  lillle  sali-irailmy  ; 
ami  Ihal  at  hesl  it  is  only  a  verlial  e\|ilaiialinii  nt  a  wiilteii  ami  |iillilisliei|  I'kase, 
the  teniis  III' w  liii'li,  linwevi'i- iniiliaiy  In  llie  law  iil'  Nations  aiiil  |ii'iileslei|  (ij.ainst 
liy  IIS.  Miiisl  lie  Ihe  I'lile  Ini'  mil'  men  liaiils  .nul  Iradeis  lill  we  can  nlilaiii  -nine 
(Inriiiui'iil  in  Wiililij.'  which  will  aller  il.  Tlii-  is  Ihe  sense  in  which  I  iiinpnse  to 
ael  al  Vienna  ii|inii  llii-  paii  nl  llii'  inslnirliiins.  ami  il  is  ilesiialile  thai  I  slunilil  lie 
inrniiiii'il  wlii'llii'i  we  have  any  riaiiii  In  Icnilniv  mi  Ihe  mulli-wesl  niasl  n|  Ame- 
rica, ami  wli.il  are  Ihe  n|iiiii.iiis  ami  leasniiin;.'-.  nl'  the  riMlian-  ii|miii  Ihi'  i|iies|ioii 
'j\'  lliilllfllnill  ml  thf  sril. 

This  Idler  is  clear  and  hiisines-like  as  one  would  have  oxpocled  rrom 
Ihe  Ihike  of  \Veliiii;;liin ;  and  I  need  mil  remind  Ihe  Trihiinal  Ihal  at 
tills  lime,  allhongh  the  marine  league  limit  had  lieen  |irelly  ^'enerally 
reeoj;ni/ed,  il  certainly  luid  not  heeii  so  universally  lixed  and  recoiini/.ed 
as  in  later  years. 

Then  he  },'oes  on  : 

The  lliissian  .Minisli'is  will  very  innlialily  a—iiiiilale  llieir  claim  nl'  il inimi  as 

tliiis  verlially  e\|ilaiiieil  In  Ihe  claim  wliicli  we  are  sii|i|iiiseil  In  have  nt  ilmnininn 
in  llie  .\'ai  I  iiw  .>'^i'as.  w  liirh  il  was  allciii|ilcil  In  liriii|.'  iiiln  iliMUssimi  al  the  ('.nii}.'i'i'ss 
al  Vienna  in  l.sl.'i.  We  avniileil  llic  liisciissinii.  ami  i'.\|ilaim'i|  Ihe  |ir.iclicc  of 
j,'iviM^'  ami  rcii'iviiii:  -aliiles  prcvailint:  in  Ihe  Hi  ilisli  Navy  in  a  im  'iiier  satislacliiry 
to  all  parlies,     jliil  we  never  reliiij:uislie«l  Ihe  rl;iiiii  nl'  Ihe  ilmiiiii'.iii. 

till  the  nlhcrhaml,  we  have  mil  rccenlly  claiiiicil  the  ilnininion  in  a  prucluinution, 
and  warned  ntliers  mil  In  apprnach  il. 

iU 
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I  now  pass  on  lo  llio  Idler  from  .Mr  George  Canning;;  (o  llie  Duke  of 
Wellington,  wliicli  will  be  found  at  |»age  21.     lie  says  : 

Your  Grace  is  already  in  possession  of  all  thai  lias  passed  holh  hero  and  at 
St.  Polersl)iii'}jh  on  llie  subject  ol'llie  issue  in  Sepleniber  of  last  year,  by  the  Kin- 
poror  of  Russia,  of  an  Ukase  indirectly  assertin};  an  exclusive  rijrht  of  sovereijfuty 
from  Ri'iirinjt's  Straits  lo  the  iilst  de|.'ree  of  noitli  latitude  on  the  west  coast  of 
America,  and  lo  llic  ISlh  d(!frrce  Noitli  on  the  opposili^  coast  of  Asia,  and  (as  a 
qualifi(Ml  exercise  of  that  rinhl)  prohibiting:  all  foreifiu  ships,  under  pain  of  confis- 
cation, from  approaching  within  100  Italian  Miles  of  those  coasts. 

He  then  alludes  (o  the  opinions  of  Lord  SlowoU,  and  of  llie  Advocate 
General,  and  refers  lo  the  question  of  title  founded  on  mere  discovery  and 
the  point  whether  possession  was  necessary.  I  need  not  Iroultle  you  with 
that.     Tiien  follow  some  sentences  which  are  imporlaiil. 

With  respect  to  the  other  points  in  the  Ukaso  which  have  Iheefl'ccl  ofcxiending 
the  territorial  rights  of  Russia  over  the  ailjacent  seas  lo  the  unprecedented  distance 
of  100  miles  from  the  line  of  coast,  and  of  closing  a  hilberlo  unnbslructed  passage, 
at  the  present  moment  the  object  of  important  discoveries  for  llio  pronioliou  of  ge- 
neral commerce  and  navigation,  these  pretentions  are  consideicd  by  llie  bi'st  le|,al 
aulborilies  as  [lositive  innovations  on  the  right  of  navigation.  As  such,  lliey  can 
receive  no  ex[danation  from  lurliiei  discussion,  nor  can  by  jiossibilily  be  juslilied. 
Common  usage,  which  has  oblaiiied  the  force  of  law,  has  indeed  assigned  to  coasts 
and  shores  an  accessorial  boundary  to  a  short  limited  ilistauco  for  purposes  of 
liroteclion  and  general  convenience,  in  no  maniKM' iulerfiMing  wil'i  the  rights  of 
otiiers,  anil  md  obstructing  the  freedom  of  general  commerce  and  uiivigalion. 

But  lids  important  (pialilicatiou  the  cxteul  of  Ihi!  present  claim  entirely  exclud- 
es, and  when  such  a  proiiibition  is,  as  in  the  preseni  <ase,  applied  lo  a  long  line 
of  coasts,  and  also  to  iutormediale  islands  in  lemoleseas  where  navig;ilion  is  licsel 
with  iuMumerable  and  unforeseen  di'tlcnllies,  and  where  the  principal  employment 
of  the  lisheries  must  be  pursued  u'Vicr  circumstanc(.>s  which  are  iueompalibli>  with 
the  prescribed  courses,  all  partici  ar  cnusiderations  concur,  in  an  especial  manner, 
with  the  general  p.  i  iciple,  in  roiielliug  such  a  prelcTision  as  an  (mcroachment  on 
llie  freedom  of  navigation,  and  the  nnalii  nable  i'i;^iils  (jf  all   nations. 

I  have  indeed  the  salisfaclioii  to  believe,  from  a  conference  which  1  have  bad 
with  OjuuI  Lieven  on  this  mailer.  —  that  upon  these  two  points,  —  the  alleinpt 
lo  shut  up  tli(!  passage  altogether,  and  the  claim  of  exclusive  dominion  to  so  euor- 
inoiis'a  dislance  from  the  Coast,  —  llie  Russian  (lovi'inincut  are  prepared  entirely  lo 
waive  Ibidr  pretensions,  the  only  ell'ort  that  bus  liei'u  made  lo  jiislify  llie  latter 
claim  washy  reference  lo  an  .\rti(  le  in  the  Treaty  orLiliochl.  which  assigns  .10  lea- 
gues from  the  Coast  as  the  dislance  olprohibition.  Rut  to  Ihisargnmenl  itis  siil'lcienl 
to  answer  thai  the  assumption  of  such  a  space  was,  in  the  instance  quoted,  by  sti- 
pulation in  a  Treaty,  and  one  to  which,  therefore,  the  party  to  be  all'ectod  by  il  had 
(whether  wisely  or  not;  given  its  deliberate  consent.  No  inference  could  bo  drawn 
from  lliat  transaction  in  favour  of  a  claim  by  authority  against  all  llie  world. 

I  have  little  doubl,  therefore,  but  llial  the  public  nolilicaliou  «(  the  claim  lo 
consider  the  piirlions  of  llio  ocean  included  bolweer.  the  adjoining  coast  of  Ame- 
rica and  the  llussiau  empire  as  a  niarr  rlmisKiii,  and  lo  extend  the  I'xclusivc  terri- 
torial jurisdicticui  of  Russia  to  100  Italian  miles  from  the  coast,  will  be  publicly 
recalled,  and  I  have  Ihi;  King's  commands  to  instruct  your  Grace  further  lo  rc(|uife 
of  the  Russian  .Minister  (on  the  ground  id' the  facts  and  reasonings  fiiriiislied  in  their 
despatch  and  its  inclosiires  that  such  a  portion  of  linrilory  alone  shall  bo  dollned 
as  belonging  to  Russia  as  shall  not  iiilerlV're  whilh  the  rights  and  actual  posses- 
sions of  His  Majesty's  subjects  in  North  America. 

That  is  a  slaleinenl  which  is  I  think  accurate  in  point  of  law,  and  you 
will  sec  that  while  it  is  emphatic  and  distinct  in  its  opposition  lo  the  claiin 
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of  exclusive  dominion  100  miles  from  the  coast,  it  professes  the  willing- 
ness of  the  Government  to  enter  into  negotiations  for  the  delimitation 
of  the  disputed  territory. 

On  page  '2i  is  u  Confidential  Memoir,  which  I  need  not  read;  I  may  say 
that  it  re-states  the  case  in  defence  of  the  Ukase;  claims  th^t  they  migiit 
have  treated  Ihe  Mortliern  part  of  llie  Pacific  as  a|siuit  sea,  and  so  forth  ; 
but  that  lliere  are  overtures  for  the  settlement  of  the  subject,  and  tiial  II  e 
Russian  Government  does  not  desire  to  press  the  matlcr  to  the  full  extent. 

The  Duke  of  Wellington,  iiaving  received  that  teller  wiiich  I  have  read 
from  Mr  Canning,  writes  lo  (^ount  Lioven  in  these  terms.  I  am  reading 
from  page  23  : 

Wo  o'  joct  lo  the  ukaso  on  the  grounds  : 

1.  Thill  his  imperial  Majesty  assumes  thereby  an  exclusive  sovereifinty  in  North 
America  ol'  wliich  wc  arc  not  prepared  to  acknowlod^re  the  existence  or  the  extent. 
Upon  this  point,  however  the  Memoranduni  of  Count  Nesselrodc  does  all'ord  the 
means  ol'iicfjoliation,  and  my  Government  will  be  ready  to  discuss  it  either  in  London 
or  St  Pctersburgh  whenovcr  tiio  state  of  tiie  discussions  on  tiie  other  question 
arising:  unl  of  the  ulvaso  will  allow  of  the  discussion. 

The  second  ground  on  which  we  object  to  the  Ukaso  is  that  His  Imperial  .Maje?ly 
thereby  excludes  from  a  certain  considerable  extent  of  the  open  sea  vessels  uf  other 
nations. 

Wo  contend  that  the  assumption  of  this  power  is  contrary  to  the  lawof  nations, 
and  we  cannot  fcinnd  a  negociation  upon  a  paper, 

That  is  the  Conlideulial  Memoir  wliich  I  havt    list  referred  to.  — 

in  wliich  it  is  again  broadly  asserted.  We  contend  that  no  Pnwer  whatever  ca  i 
exclude  another  rnmi  Ihe  use  of  liio  open  sea.  .\  Puwercan  excludi'itsi>lf  from  the 
navigaliim  dfa  certain  coast,  sea,  etc.,  by  its  own  act  or  engagement, but  it  cannot 
by  rigid  be  excluded  by  another.  This  wo  consider  as  the  law  of  nations,  and  wo 
cannot  neguciate  uiiou  a  paper  in  wliicli  a  right  is  asserted  inconsistent  wilii  this 
principle. 

.Nothing  could  be  sironger  than  Ihat.  Then  follows  an  incident  in 
the  process  wliich  !  look  Ihe  liberl\  of  describing  a  lillle  liuie  ago  —  Ihe 
process  of  climbing  down;  and  1  call  attention  expressly  to  the  note  from 
the  fluke  of  of  Wellington.     II  is  dated  .November  2i»tli,  1822. 

Since  I  wrote  to  yon  yeslcrdav  I  have  bad  another  convcrsalion  with  tiicllussian 
Minist(^rs  regarding  llie  Ukase. 

It  is  now  settled  that  both  the  mcniorandnms  which  I  inclosed  to  you  should  bo 
considered  as  iimi  avcinis,  and  the  Itussian  .Viabassadnr  in  London  is  to  address  you 
a  nolo  in  answer  to  that  of  the  lali^  Lord  Londonderry,  assuring  you  of  the  desire  of 
Ihe  Emperor  lo  negociale  with  ymi  upon  the  wliide  (|uestion  of  thoKmperor's  claims 
in  .North  .\iuerica,  reserving  them  all  if  the  result  ol  the  negoeiation  should  not  bo 
satisfactory  to  both  jiartics. 

Tlicreiore  llie  position  was  llial  the  Conlideulial  Memoir  that  I  men- 
tioned was  considereil  as  ini/i  urcniic,  and  Ihe  nuitler  was  at  large  for 
negolialion. 

Now  on  page  'A\  is  an  iniporlant  memorandum  lo  Mr  Canning  from 
Count  Lieven,  who  was  liieii  in  London.  It  is  the  se(^ond  passage  I  refer 
lo,  —  it  is  in  these  words  :  — 

Avant  do  quitter  Vi5rone,  b'  Soussigne  a  ri'i;u  lordro  de  ilonner  au  fiouvcrnG- 
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inoiit  (to  Sa  Mujcst6  briluiiniquc  uikj  iiouvi'lln  preuvo  dos  dispositions  connues  do 
I'HiriiiciPiir,  on  proposaiit  a  sun  Mxci'lliMico  Mr  Canning;,  principal  socr(5liiirc  d'lCtat 
(In  Sa  Maj('sl('^  Ilrilanniipic  ixiiii'  Ins  Allaircs  (Jlrangi'ics  (sans  (|U(;  ('eth;  |)iopiisilion 
piiissc  porlcr  allcinli'  au\  iliviils  (!(?  Sa  Maj(.'sl(''  Iinpcirialc.si  idlr  n'cst  pas  acfppli'c), 
(jiio  (Ic  pail  I'l  d'aulrc  la  (pioslion  dc  ilruil  slcicl  soil  [irovisdii'i'mcnl  i'carl('M\  ct  (pio 
tons  l(!s  (lidiMUMids  aiix(pii'ls  a  dunnc  lit'u  lu  U('f;lonient  donl  il  s'agit,  s'aidanissnnl 
par  nn  arranf^nnii'iil  aniieal  I'ondi'  snr  li.'  scul  i)riiicipc  dcs  convonanccs  niiiUicllc-s 
ol  qni  surail  n(?goci(j  a  Saint-l'cltt'rsbourg. 

Tlien  follows  a  long  flispalcli  from  Count  Nesselrocic  lo  Count  Lioven, 
wliic'li  is  lo  il  hirj^ci  cxIlmiI,  in(lo(Ml  I  lliiiik  il  is  enlirely  conversant  willi 
tlie  (jucslion  of  Iht;  tcri'ilorial  claim.  I  think  I  am  ri;j;lit  in  saying  that 
there  is  nothing  about  the  maritime  jurisdiction  portion  of  the  claim. 

I  now  may  pass  over  a  good  many  of  these  loiters  until  I  come  to 
page  ^iH,  a  despatch  from  Mr  George  Canning,  to  Sir  Charles  Hagot  : 

Sni :  I  have  llic,  honour  loinclosi'  lor  your  l';x('(dl(;ncy's  information,  tlio  copy  of 
adospalc'li  received  IVonillis  Majesty's  .Minister  in  .Xnunica  upon  lluf  subject  of  Hie 
Russian  UUase  lelalinj;-  to  Hie  norlli-wcsl  coast  of  .\iiiei'ica,  also  of  a  teller  from  llio 
Ship-owners'  Society  upon  llie  saiin^  subject,  and  of  a  Meniorandiini  of  my  reidy 
lo  llial  letter. 

Your  Kxc(dloncy  will  observe  from  Mr  Stratford  Manning's  despatch  lliat  Hie 
Governineiil  of  Hie  Untied  Slates  are  desirous  to  join  with  that  of  His  Majesty  in 
briii^ini,'  forward  someproiiosilion  for  tliO(leliiiitiv(!  seltleineni  (d'tliiscpiestion  witli 
Russia. 

We  liav(>  no  precise  infornialioii  as  lo  Hie  views  of  Ibo  .\niei'ican  (ioviMiiinont, 
.Mr  Rush  not  having  yet  rt>ceived  any  iiislrnclions  upon  Hie  subjecl.  II  seems  pro- 
bable, liowi;ver,  thai  Ibe  pari  of  Hie  iinesliou  in  wliicli  tbc>  .\niericaii  (luvernmeiit  is 
lieculiarly  desirous  of  eslablisbinn  a  coiicerl  with  Ibis  country  is  tliat  which  con- 
cerns Hie  extrava^anl  a'snmption  id'  marilinio  jurisdiction.  Upon  this  point,  it 
beiiifi'  now  (lislinctly  understood  llial  Russia  waives  all  her  pretensions  to  the  |irac- 
lical  exercise  of  Hie  ri^ditsso  unadvisedly  claimed,  the  only  (|ueslion  will  bo  as  to 
the  mode  and  dei^i-ei^  of  disavowal  willi  wliicli  (ireal  liritain  and  Hie  United  Slates 
might  be  respeclively  salislied. 

Upon  lliis  point,  therefore,  such  a  conceit  as  Hie  United  Stales  aro  understood 
lo  desire  will  tie  peculiarly  advan'ageous;  because,  supposing  Hio  disavowal  made, 
there  is  no  disposition  on  the  pari  of  His  Majesty  to  press  hard  upon  the  feidiiifis 
of  the  I^mperoiof  Russia,  and  il  would  cerlaiiily  lie  more  easy  for  His  Majesty  to 
insist  liglilly  on  wlial  may  he  considered  as  a  point  of  national  dignity,  if  lie  acted 
in  Ibis  respect  in  concerl  wllli  aiiollier  Mariliiin^  I'ower,  than  lo  exact  any  less 
de:;ree,  eillicr  of  excuse  for  Ibe  past  or  of  sei'uritv  lor  till,'  fuliire.  Ilian  llial  other 
Power  luiglil  think  necessary. 

(ireal  Hritain  and  the  United  Stales  may  he  salislied  jointly  willi  smaller  con- 
cessions than  eilliiM'  Power  could  accept  singly,  if  the  demands  of  Ibe  oilier  were 
likely  lo  be  biglier  than  its  own. 

I  Iherid'oie  think  il  best  to  defer  giving  any  precise  inslrnclions  to  your  Excel- 
lency on  tills  point  iinlil  I  sliall  liavi^  been  informed  of  Ibe  views  of  the  .Vmerican 
(iovernmi'iil  upon  il. 

In  Hie  meaulime,  bowever,  you  will  endeavour  to  draw  from  the  Russi.in  Go- 
veriiineiil  a  |)ropnsal  cd' Hieir  terms,  as  we  should  undoubledly  come  iiiuili  more 
conveiiienlly  to  Ibe  discussion,  ami  be  much  more  likely  lo  concert  an  agreeniiMit 
upon  nioilerale  terms  willi  Hie  American  (iovernmenl  ifa  proposal  is  made  lo  us, 
Hiaii  lo  agree  in  oiiginaling  one  wliicli  would  he  satisfactory  al  once  to  both  (iovern- 
menls  and  to  Russia. 

'flie  oilier  pari  (d  this  (pieslioii,  wliicli  relates  to  teiriloiial  claim  and  boundary, 
is  perhaps  susceptible  ofa  separate  seltleineni ;  of  the  two  principles  on  which  the 
settlemenl  could  he  made,  viz.,  joint  occupancy  or  territorial  demarcation,  the 
latter  is  clearly  preferable. 
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I  do  nol  lliiiik  I  need  trouble  yoii  willi  that.  Then  lhoy'sii}igesl  draw- 
ing a  line  at  ;J7".  You  sec  from  tliat,  Mr.  President,  that,  in  private 
communication  at  all  events,  the  Uussian  Ministers  were  rcccdiu);  from 
the  assertion  of  (his  exclusive  marilime  jurisdiction;  that  is  very  clearly 
sliown  in  the  next  memorandum  from  Count  Xesselrode  to  CounI  Lievcn, 
on  page  li'J.  The  first  clause  of  the  instructions  to  the  lUissian  cruisers  I 
translate  llius    :  — 

Thill  the  fonimiiiiili'i's  of  our  ships  ol' war  iiui;lil  lo  oxorcisn  llicir  survrillaucc  as 
near  as  possible  l<i  llic  conliiifut.  Ilial  is  to  say,  over  an  cxliMit  of  sea  which  rea- 
dies a  cannon  shot  from  the  coasl  — 

In  other  words,  tlie  marine  league  — 

anil  tiial  Ihcy  oufthi  nol   lo   extend  lliis  surveillance  beyond  laliludcs  in  which 
the  American  Company  has  pfl'cclivcly  exorcised  its  right  of  hunting  and  lishing 

since  Ihc  epoch  ol'  ils  ciealion 

Clause  -J.  Tiial  Ibis  suiveillani'e  ought  lo  havi^  for  ils  object  lo  repress  all  fian- 
dnliMil  (dmmeii-e  and  all  allempts  to  injnie  Iho  Company  in  Iroiibling  the  coasts 
fn'(|uenled  by  its  hnnleisand  lisheis,  prcvenling  all  enteipiises  having  for  their 
object  to  furnisli  lo  the  aboriginal  inhabitants  of  the  country  without  tiie  consent 
of  the  authorities  lire-arms,  munilions  of  war  and  swonls. 

So  liiere  you  see,  still  l'iirtli(!i'  hearing  out  the  eommnnicalions  helwccn 
the  English  Ministers,  the  liussian  insli'iiclions  lo  their  own  officers,  that 
they  are  lo  exercise  their  surviullance  over  an  extent  of  ocean  reaching 
only  to  the  exteiil  of  a  cannon  shot  from  the  shore:  and  this  we  know  is 
now  treated  as  throe  miles. 

.Now  we  come  to  a  point  at  which  this  100  mile  claim  absolutely  disap- 
|)ars  from  Ihc  controversy.  On  page  io  Mr  Lyall,  the  Chairman  of  a 
Commillce  of  ship-owners  who  were  interested  in  Iliis  matter,  writes  to 
Mr  George  Canning,  on  the  lOtli  of  November  182.'];  and  he  refers  lo  a 
previous  communication. 

When  you  had  the  goodness  to  infoiiu  ine  that  a  representation  had  been  made 
lo  llial  (iiivei'unienl.  and  thai  yuu  had  reason  to  bidievi!  that  the  I'kase  would  not 
be  acted  upon ;  and  very  shortly  after  this  eoninninicalion  1  was  infornu'd,  on  wlial 
I  ciuisidered  nndoubted  authority,  thai  the  liussian  (iovernuient  had  consented  to 
withdraw  that  infounded  pii^lension. 

Then  he  says  : 

The  Commillce  of  this  Society  being  about  to  make  their  Annual  Deport  to  the 
ship-owners  at  large,  it  would  1)(!  satisfaclory  to  them  in  bo  able  to  stale  therein 
llial  olHeial  advices  Inul  been  received  from  SI.  Petersburg  that  the  Ukase  had  been 
annulled;  and  should  that  bo  Ihe  ease,  I  h.avo  lo  express  the  hope  of  the  Conunitlec 
to  be  favored  with  a  comniunicalion  from  you  lo  lli,it  effect. 

Whereupon,  .Mr  Canning,  before  he  answers  .Mr  Lyall,  communicates 
with  Count  Lieven  and  says  :  Here  is  a  ip'.estion  which  has  been  put  to 
me.     Wh.it  am  I  to  tell  these  shipowners? 

1  have  received  Ihe  inclosed  b'tler  from  the  Ship-owners  Sociidy;  my  answer  (o 
it  must  be  in  writing,  and  not  long  afl(!r  it  will  be  in  print. 

I  wish,  therefore,  that  you  should  know  hefiuidiaiul  what  Ihe  nature  of  it  will 
be,  and  Ibr  that  purpose  1  inclose  a  draft  of  it,  winch  I  w  ill  he  ohli;;ed  to  you  if  you 
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will  i-t'huii  wilh  :iiiy  iciuaik  Dial  may  ucciir  to  you,  iclmiiingalso  MrLyall's  letter. 
Here  is  Count  Lieven's  answer,  wliicli  I  Iranshile  tliiis  : 

I  am  inlinilely  olilifjeil  I'oryoiir  cnminuniiMlion  thai  you  have  been  (,'oofl  cnou(;li 
to  make  me.  In  iiliu'iiiiiir  the  two  aunexeil  iiiclosuies  to  your  letter,  anil  in  avai- 
ling'myself  of  the  [lermission  that  you  have  had  the  uoodness  to  ^'ivo  me,  1  hej,'  the 
liberty  of  observing'  to  you  that  it  will  he  desirahh'  that  the  passage  marked  in 
pencil  in  the  minute  (d' your  response  should  bo  substituted  by  the  announeement. 

Tlien  lollow  llic  words  in  iiivL'i'led  comas. 

"That  the  new  instructions  iiiven  to  the  commanders  of  Hussiau cruisers  art;  con- 
ceived witli  the  objeet  (d"  preventing.' disturbance  between  the  Ilussian  vessels  and 
those  of  other  nations,  and  that  in  Lteneral  they  may  be  considered  us  having  sus- 
pendi'diuovisionally  theell'ect  of  the  Imperial  Ukase  of  the  ilh  of  September  I8il". 

The  President.  —  Tiial  is  not  (luile  rijiiit.  II  sliould  be  as  being  such 
as  to  siis|)enil. 

Sir  Charles  Russell.  —  That  is  still  stronger;  1  aiM  nnicii  obliged  to 
you. 

Tliereupon  .Mr.  Secretary  Canning  by  his  Secretary  communicates  to 
tile  siiip-owners  in  tiiis  way  : 

.Mr  (Janning  eannol  authorize  me  to  state  i  you  in  distinct  terms  that  the 
Lkase  has  been  mmutkd,  becausi'  the  negotiation  to  which  it  gave  rise  is  still 
pending,  enibr.icing.  as  it  does,  many  points  of  great  intricacy  as  well  as  impor- 
tance. 

Hut  lam  directed  liy  Mrtlanning  to  acc|uaiiil  you  that  orders  have  been  sent  out 
by  the  Court  of  St.  PcliTsliurgii  to  Ihi'ir  Naval  Conuuanilcrs  calculated  to  prevent 
any  collisinn  hctw(-en  Itussian  ships  and  those  of  other  nations,  and,  in  efTcct,  sus- 
pending the  Ukase  of  Seplc>inber  IS-JI. 

liert!  we  have  got  to  a  delinitc  |i(iiiil  :  Ihe  sus|ioiision  of  the  I'kase  or 
18:21.  Whal  had  jjoeii  done  Iherel'ofe  aimiuiiled  to  Ihis  —  a  paper  asser- 
tion (d'  lerrilorial  sovcreigiily  l)y  the  lkase,  ami  hy  Ihe  Charier  under  it, 
conamiiiicaled  In  Iwo  roreigti  I'owers:  a  prompt  refusal  by  (hose  I'owers 
lo  recogiii/elhe  rights  nil  liie  hasis  on  wiijch  il  piirporled  to  support  Iheui: 
and  linalh.  a  suspension  id'  Ihe  rkas(>,  fulix  adinilled  by  .Novemiier 
oC  1823.  hid  cilher  liussia  —  il  is  no  longer  a  (pieslion  of  what  (ireat 
Brilain  did  —  bill  did  either  liussia  or  (ireat  lirilaiii  ever-elire  Iroui  Ihal 
position?     Clearly  nol. 

Then  I'ollows  a  long  eorivspondence.  a  greal  pari  of  which  is  conver- 
sanl  wilh  Ihe  lerrilorial  claim,  wilii  which  I  need  nol  trouble  \iui:  Iml  Ihere 
is  rather  an  impnrlaiil  passage  on  page  {V,\  in  Mr  Ceorge  Canning's  leller. 
Certain  projeels  had  passed  between  Ihe  parties  which  il  would  lake  me  a 
great  deal  loo  long  lo  go  through.  Hut  on  Ihe  2ilh  of  .Inly,  182i,  the 
points  in  diU'erenee  had  been  reduced  lo  very  lew  ;  and  Mr  Ceorge  Cannin" 
writing  lo  Sir  C.  Hagot  says  : 

The  ••  I'rojet  "of  a  Conveidion  wliich  is  inclosed  in  my  \o  '2li  having  been  com- 
munical(Hl  hy  me  to  (jotnd  I.ieven.  with  a  reiiuest  Ihal  his  li:\cellency  would  note 
any  points  in  it  upon  which  he  conceived  any  ditliciiMy  Illody  to  arise ,  or  any 
explanation  lo  he  neces>ary.  I  have  received  fiom  his  Kxcelleucy  the  Momoran- 
dnm  a  copv  of  which  is  hi'rewilh  inclosed. 
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Your  Excollency  will  obsorvo  that  llifro  arc  Iml  two  jMiiiils  wliii'li  havo  struck 
Cuiiiit  I.iincMi  as  siisrfplililp  ol' any  i|npsliiin.  Tlio  first,  tiu'  assMiiipliiin  of  Ihn  liaso 
of  tiu>  iiiouiilaiiis  inslcail  olllit'  siiiuiuil  as  the  lino  of  bouudary. 

Tliat,  yoii  will  uiulorslanil,  Mr  Prosidcitt,  relates  merely  lo  Uie  lisirrr. 

The  scroiid.  the  exli'iision  of  the  rif-'ht  of  the  naviuMtion  of  llie  Parilic  to  the  sea 
beyond  nehrinjr's  Straits. 

How  can  it  he  said  tiiat  llicre  was  any  qucslioii  about  llie  intervening 
sea,  lliat  is  Belirinj;  Sea  ilseil',  when  the  question  had  resolved  Il.self  into 
the  rifjiit  of  iiaviiialion  i;i  the  sea  lici/nnilWAwhv^  SIrails. 

As  to  tlietirst,  no  j.'ri'at  ineonvcnienee  can  arise  from  yonr  Kxeellemy  if  pressed 
for  that  alterationi  consi'ntini:  to  snbstilute  the  summit  of  the  iiionnlains  instead  of 
the  seaward  base,  [irovided  always  thi!  Hie  slipnlalion  as  to  the  extreme  distance 
from  the  coast  lo  which  the  //.v/oe  is  in  any  ease  to  run  hi"  adopted  which  distance 
!  have  to  repeal  In  yonr  Kxcellency  should  be  made  as  short  as  possilih'  ,  and  provid- 
ed a  stipidalion  he  added  thai  no  forts  shall  bi>  established  or  fnrtilications  erected 
by  either  |iarty  on  the  summit  or  in  llie  passes  of  the  ninuntains. 

As  to  the  second  point,  it  is  perhaps,  as  Count  Mcven  remarks,  new.  But  it  is 
lo  he  remarked  in  return,  Ibal  the  circnmslances  under  which  the  additional  secur- 
ity is  ri'tpiired  will  be  new  also. 

By  the  territorial  demarcation  aprreed  In  in  this  I'rojet  Itussia  will  become  pos- 
sessed, in  acknowledwd  sovereiL'tity  id'  both  sides  nf  ltehriui;'s  ^'trails. 

Tb(^  Power  which  coubl  think  id'  makiu).^  the  Pai'ilic  a  imive  r/niixiiin  may  not 
unnaturally  be  supposed  capable  of  a  disposition  to  apply  the  same  character  to  a 
strait  compreheudeil  between  two  shores  of  which  il  becauie  Hie  umlispuled  owner: 
but  the  shnltiui:  up  <if  Behrinf.''s  Straits,  or  the  power  tn  shut  Ihem  up  hereafler, 
wduld  be  a  thinu  not  to  be  tolerated  by  Kuirland. 

Noi' could  we  submit  to  lie  exi-luded,  eilber  pn^ilively  nr  conslruclively.  IVcuu 
a  si'a  in  which  lh(>  skill  and  science  (if  our  .-I'anicu  has  been  and  i>  slill  emplnved 
in  enterprises  inlerestinp  not  to  this  country  alone,  bul  to  the  wlmli'  civili/ed  world' 

The  question  ol'  llie  .Xoriiiwest  iiassage,  if  1  am  not  wrong,  wiis  tlien 
a  mailer  dial  was  ai;ilalini;  the  minds  of  men  of  enterprise. 

The  protection  jiiven  by  the  Convention  to  the  American  coasts  of  each  Power 
may  if  it  is  tliouirbt  necessary*  be  exieuded  in  teiins  to  the  coasts  of  the  Itns^ian 
Asiatic  territory:  bul  in  sonic  way  or  other,  if  not  in  llii>  form  now  prescribed.  Hie 
free  naviLralimi  of  Bi'briiij;'  SHails  and  of  Hic  seas  beyond  Hicm  iiiusi  lie  secured 
to  us. 

These  heinj:  the  oidy  ipic^tious  sngirestod  liy  Count  l.ievcn.  I  tru^l  1  may  antici- 
pate with  contidence  the  .'oiiclusiou  and  siirnalure  of  Hie  ('.on\enHon,  nearly  in 
conformily  to  (lie  "  Pro.jcl  ".  and  with  liiHe  tidiible  lo  your  Kxcellency. 

II  is  idmosl  needless  that  I  should  pause  liere,  'I'hex  weiv  discus- 
siufi  Ihe  freedom  of  navigation  in  the  .\rclie  Ocean  beyond  the  Hehring 
Sea,and;ihnul  Ihe  avenue  lo  the. \relic Ocean,  the  liehringSlrail ;  and  vol  it 
is  supposed  lliat  altiioiigh  we  have  got  to  that  point,  yel  tiie  (lueslions  as  lo 
the  intervening  sea  by  which  alone  tiie  Hehring  SIrails  could  l)cap|)roached 
were  not  already  settled;  namely,  that  there  was  free  navigation,  according 
to  the  rules  of  general  international  law, 

in  order  to  put  this  inaller  iieyond  the  possibility  of  doubt,  will  \ou 
be  good  enough  to  turn  back  to  page  <)3. 

Mr  Carter,  —  Von  do  not  read  the  letter  at  the  bottom  of  the  ptige. 


—  nnii 


Sir  Charles  Russell.  —  I  am  j;oing  lo  read  il  in  a  momcni.  At  llio 
lo|)  ol'paf;!!  (13  llio  projcl  wliicli  is  liiorc  rc^l'errcd  lo  is  in  llicso  words  : 

It  is  iijii-i'i'd  liclwcM'ii  till'  Uii-'li  (;iinlnicliii^  I'ailirs  [\i;i\  llicii'  n's| livi'  siiljjccls 

sliall  t'lijiiy  llii'  rifilil  of  IVi'c  iiavifjaliiiii  alciii^;-  llii'  wIkiIc  t'xiriil  ul'  llic  racilic  Ocean, 
C(>ni|iri'lirii(liii,i;'  llii' si'a  williiii  Hi'hriii^'s  SIrails,  and  sliall  nrillici'  he  hdiililrd  iiur 
iiidliislcil  ill  cai/yiMf.'.-  on  llipir  liailo  and  lisliciics,  in  all  pails  of  llic  said  ocean, 
eillier  lo  Uie  iKnllnvanl  or  soulhwai'd  llicreol'. 

11  beiiif,'  well  uiideisliMid  lliatlhe  said  right  (if  lisliory  shall  not  he  excirised  by 
the  suhjeels  ol  either  id'  the  two  Powers,  ni^arei'  than  'J  iiiarini;  leagues  troiii  the 
respective  i  ossessions  of  tin.'  (dher. 

Thai  is  Ihconly  iiiiiilalion  liiorc  made.  But  llic  poini,  of  coiirso,  tiial 
I  am  upon  is  Iho  oilier  liinilalion,  of  llie  cnjoyiniMit  of  (lie  ri;ilit  of 
free  navigalioii  aiony  liie  whole  exlenl  of  Iho  Pacilic  Ocean,  coniprolieiid- 
ing  (he  sea  witliin  Doring  Strails. 

Then  says  Mr  Canning  Iho  (pioslions  are  limilod  lo  whollier  Iho  hase 
or  Iho  siimmil  of  (he  moimlains  is  lo  ho  laKoii  as  Iho  inside  hotiiidary 
of  Ihe  lisiere.  Secondly,  [ho  exlensionof  Ihe  right  of  llie  navigation  of  the 
Pacilic  to  Ihe  soa  heyond  Behring  Straits. 

I  now  turn  lo  page  Gli  to  read  what  Mr  Cartor  drew  my  allontion  lo,  and 
whicii  I  was  going  to  read.  There  was,  a  question  wlielher  or  not  there 
shoidd  he  any  formal  renunciation,  or  whether  a  formal  renuncialion  was 
necessary,  or  whether  the  treaty  should  he  left  lo  speak  for  itself;  and 
Mr  Adams,  writing  from  Wasiiinglon,  says — 

A  eoiivenlion  eon(dn(led  hetween  this  (ioveinnieiil  and  llial  id'  llnssia  for  Ihe 
sotlleiiient  of  the  res|)e(  live  (daiiiis  of  the  two  nations  lo  Ihe  iiileiconrse  with  the 
noi'thwestern  eoasl  of  America  reached  Ihe  Deparliiienl  idSlale  a  few  (lays  since 

The  main  jioinls  delermined  hy  this  instrniiieiil  are,  as  far  as  I  can  e(dlecl  from 
th<^  American  Secretary  (d'  Stale,  (1}  Ihe  enjoymenl  (d'  a  free  and  niireslricled 
intercourse  hy  each  nation  with  all  the  setllemenis  (d'  Ihe  idlier  on  Ihe  northwest 
coast  of  America  ;  and  (2)  a  sti|Milalion  thai  no  new  settlements  shall  he  formed  by 
Russia  south,  or  by  Ihe  United  States  north,  (d'  lalilud  ■  ;>t  degrees  1(1  miiinles. 

The  i|iieslion  (d'llie  miivc  rlitimum,  the  sovereignty  over  which  was  asserted  by 
the  r-jnperor  (d'  Itussia  in  his  eelebraled  Ukase  of  IS-il,hnl  virtually,  if  lud 
expressly,  renonnced  by  a  siihsei|nenl  (le(daralion  of  that  sovereign,  has,  .Mr  Adams 
assures  me,  not  been  touched  uiion  in  the  ahove-meiilioiied  Trealy. 

Mr  Adams  seemed  lo  consider  any  formal  stipulation  recording  that 
renunciation  as  unnecessary  and  superciogatorv, 

II  had  hoen  renounced,  and  Ihe  Treaty  was  inconsistent  with  it;  and 
Iherofore,  says  Mr  Adams —  and  cjuitc  rightly,  I  think  —  any  formal 
or  express  renunciation  would  be  simply  requiring  a  groat  i'owor  lo  do 
something  whicli  might  be  regarded  as  more  or  loss  of  a  humilialioii,  and 
was  not  at  all  necessary. 

Now  1  am  enabled  to  hurry  on.  Let  mo  jiisl  remind  the  Tribunal  of 
the  dales.  The  Uaron  do  Tnyl,  incident  had  occurred  in  .luly  of  1824. 
The  Trealy  with  America  had  been  signed,  and,  Mr  Adams  having  decla- 
red that  the  treaty  must  speak  for  itself,  had  been  signed  without  any 
modification.  The  object  of  the  proposed  modification  being,  as  you  will 
recollect,  tha'  norlli  of  o9  degrees  30  minutes,  Hussia  would  like  to  have 
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il  iinilcrslood  lliat  llicre  was  no  rifjlit  lo  visit  llic  croi-ks,  fjiiH's,  interior 
sens,  oil'.,  for  tlie  ten  years'  period.  Haroii  do  Tnyil  had  l)een  inlbrnied 
by  .Mr  .Adarns.lliat  lie  had  "no  power  I  o  const  riic  Ihr  Trcaly;  it  niuslspcaii 
foritselt'; ''  Obviously  some  suf;};(!stionoi'lhe  sanie  Kind  had  l)een  iiia(h(  l)y 
Connl  l.ievcn  to  Mr  (ieorfje  Canning,  to  see  wlietlujr  in  the  I'jiglisii  treaty, 
wliieli  was  not  then  at  the  same  stu{;e  of  {•omplelion.  some  modification  oi 
llic  same  sort  couhl  not  he  iiilro(hiced:  and  when  tin!  .\merican  trcaly 
comes  to  hand,  Mr  (Jeorge  Canning  reads  il,  and  tiierenpon,  on  tlie 'J.itli 
of  October,  meets  and  meets  successfully,  Count  Licven's  point.  On  the 
28th  October,  1824,  page  72,  he  says  : 

My  ilcar  (louiil  l.ievon, 

I  cannol  rcliJiin  froiii  srnditij;  lo  your  lACclluncy  lln'  inclosed  cxira.'t  fi'oin  an 
Aniciicaii  ni'WS]ia[ipr,  liy  wliidi  you  will  sec  thai  I  did  uol  (>xii;.'|;i'ra(o  what  I 
slated  lo  you,  as  llio  Aniericaii  coiislructiou  of  tlio  (^ouveution  signed  at  SI.  I'cleis- 
burj-'h. 

Count  Lievenhad  obviously  been  trying  to  eU'ect  the  same  thing  with 
England  that  iJaron  di;  Tiiyll  had  tried  lo  cU'ect  with  the  L'nited  Stales. 

It  is  lo  this  construclioii  lliat  I  n'l'en'iMl,  when  I  claimed  lor  l'2nj;land  (as  justly 
quoted  by  Count  Ncsselioile  )  wliatevor  was  frrunted  to  olliei'  nations. 
No  liinitalioli  lioic  of  ait  de^'n'Os. 
Believe  me,  etc. 

GKOIUiK   ('.ANNIXr.. 


Yet,  says  my  learned  friend,  Mr  Carter,  we  inherited  this  secret  mea- 
ning which  was  put  by  Hussia  upon  the  IM2'i.  Treaty  with  America  :  I  do 
not  thinli  he  said,  but  rather  suggested,  liiat  it  was  accepted  by  the  United 
States.  After  that,  he  says,  comes  the  treaty  with  (iroat  Hrilain;  and 
therefore,  as  you  find  tiu^  one  clause  borrowed  from  the  other,  you 
must  give  it  the  same  meaning  in  each.  Therefore  you  are  to  put  upon 
the  second  the  meaning  which  liaron  de  Tuyll  suggested,  oven  if  no  mo- 
dilicalion  were  made,  miglil  !)e  put  upon  Ihe  lirsl,  although  thai  secret 
meaning,  or  a  suggestion  ol'il,  was  luwer  conveyed  to  Great  iSritaiu. 

Mr  Justice  Harlan.  —  Wiial  does  he  mean  there  by  "  Mo  liuiilalion 
here  of  .'i'.l  degrees?  " 

Sir  Charles  Russell.  —  i^o  you  not  see,  .liulge,  that  Itaron  de  Tnyll's 
memoi'andum  was  directed  lo  gelling  an  admission  that  tiie  right  lo  visit 
the  interior  seas,  creeks,  harbors,  etc.,  did  uol  apply  lo  Hussian  posses- 
sions north  of  .•)!)  degrees? 

Mr  Justice  Harlan.  — -Yes;  but  his  memoraudnm  was  after  that  letter. 
Tlie  [$aron  de  Tuyll  uiomorandum  in  Mr  Adams'  diary,  was  after  the  date 
of  tlie  Canning  letter. 

Sir  Charles  Russell.  —  No;  on  the  contrary,  I  have  jiisl  been  slating 
the  opposite. 

Mr  Justice  Harlan .  —  The  quotation  from  .Mr  Adams'  diary  is  under 
date  of  December  28,  1881,  and  this  letter  you  arc  reading  from  is  dated 
October  25,  1824. 

ii.'i 
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Sir  Charles  Russell.  —  I  lliink,  Sir,  there  must  be  some  inislukc. 

Mr  Justice  Harlan.  —  That  was  llie  reason  1  usked  you. 

Sir  Charles  Russell.  —  It  was  quite  a  proper  reason,  Sir.  1  lliinii 
that  (lute  should  iiave  been  .lul\  2ith,  insloail  of  December  2 illi,  hecause 
l)y  December  2'illi  the  Treaty  had  already  been  signed  and  ralided.  It 
was  all  past  and  gone.  It  was  in  A|)ril  of  1824,  and  therefore  tiial  must 
be  a  mistake  in  dale. 

Sir  Richard  Webster.  —  I  tiiink  it  is  a  mistake  in  Mr  Blaine's  letter. 
I  will  trace  it  out. 

Sir  Charles  Russell.  —  I  liiink,  Sir,  it  is  dear  that  the  dale  of 
December  2ilh,  as  Ibe  dale  on  wbicii  the  conversation  took  place,  must 
be  inaccurate,  for  tiie  reason  I  have  given ;  because  tlie  .Vmerican  Treaty 
was  signed  andralilied,  1  think,  in  April  of  182i  —  the  17th  of  April, 
1824. 

Mr  Carter.  —  It  was  signed,  but  where  is  liie  evidence  that  it  was  then 
ratified? 

Sir  Charles  Russell.  —  We  will  follow  it  u]),  ii  it  be  material.  It  does 
not  seem  to  me  to  i)eof  mucii  inii)orlance,  one  way  or  the  other. 

Mr  Justice  Harlan.  —  1  only  asked  because  you  seemed  to  be  expounding 
this  let'.cr  of  October  2,'itii  1824.  1  gather  from  the  minute  in  .Mr  Adam's 
diary  that  when  his  conversation  occurred  with  Baron  de  Tuyll,  the  Treaty 
had  not  liien  been  ralilied. 

Sir  Charles  Russell.  —  Certainly  .(udge;  so  do  I,  also.  But  let  me 
explain  what  the  position  of  tilings  is.  We  will  get  the  dales  right, 
and  put  them  before  you  at  our  next  meeting.  Bui  we  can  discuss  the 
point  wholly  apart  from  dates. 

Mr  Justice  Harlan.  —  Ves. 

Sir  Charles  Russell.  —  What  appears  is  liiis  :  Afler  the  Treaty  had 
been  agreed  upon  and  signed,  but  before  ils  ratification,  Baron  do  Tuyll 
sought  to  have  it  modified  in  the  sense  set  out  in  Mr  Adams'  diary.  Mr 
Adams'  answer  was  :  "  The  Treaty  is  tiic  Treaty;  that  must  speak  for 
itself. "  At  the  same  lime,  or  at  a  later  period,  it  may  be,  they  were  en- 
deavouring to  get  the  samo  limitation  into  the  Knglish  treaty.  Wiiat  was 
thai  limilalion?     11  was  this. 

It  is  not  lliciiilenliDiiolHussialoiiupiHlc  the  fri'i'  iKivig:ition  oI'IIil'  I'acilic  Ocean. 
She  would  hi;  satislii'd  willi  c;uisiii|,'  lo  be  recojjrnizeil,  iis  well  iinilorslood  and  plac- 
ed beyond  all  manner  of  doubt,  the  principle'  lliat  beyond  .'lit  de^i;i'ees3l)  ininntos  no 
foreign  vessel  can  approach  tier  coasts  and  her  islands,  nor  lisli  nor  liunl  within  the 
distance  of  two  marine  leagues. 

That  is  lo  say,  beyond  5*.)  degrees  30  minitles. 

Accordingly,  when  Count  Lieven  and  Mr  (ieorge  Canning  are  discus- 
sing the  matter,  Count  Lieven  seeks  to  have  introduced  into  the  English 
Treaty,  a  limilalion  of  Ihal  right  of  approaching  creeks  and  interior  seas, 
to  59  degrees  30  minutes.     I  hope  yoti  follow  me,  .ludgc. 

Mr  Justice  Harlan.  —  I  do. 

Sir  Charles  Russell.  —  In  other  w  ords,  the  len-year  clause  is  limited  lo 
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;)',)"3(V,  iiiiil  not  fiirlliiT  ni)rtli,iiri(i  ii('('i)i'(liiij.'ly,it'y()U  svill  liirii  lo  fmgfi  09 
of  llio  2ri(l  Voliimi'  nl'  llu-  Apiicmlix  Id  tlio  Hrilisli  Ciiso,  yon  will  sec 
Hint  in  Ihoir  (lonlre-l'rojul,  ar(it'lo  III,  it  is  proposed  : 

Thill  as  to  llm  iiossrssioiis  of  llio  twn  Pnwcrs,  (Ipsif-'iiulcd  in  tlio  preceding  aili- 
clos,  namely,  to  5!i"30'  mimiles  af  noiili  iaiitudo,  hut  ikH  I'aitlier,  liio  respective 
vessels  and  tiioso  of  tiieir  subjects  shall,  fur  ten  years,  Ironi  the  j  (171  April,  1824, 
have  the  reciprocal  right  of  l're((iienling  I'leely  the  gulfs,  harbours,  cieeUs,  etc. 

Mr  Canninj;  llicn  ;tt-'l*  Hie  newspuper  doseriplion  of  llic  Anicriciin 
Treaty.  Tlioronpon  lie  writes  to  (lonnl  Licven,  in  oircct  :  "  You  iiavo 
been  pressinj;  mo  lo  auroe  to  a  limitation  of  llie  rij;lit  lo  IVeqnerit  inte- 
rior ereeks,  seas,  etc.,  to  llie  point  ol' ii',r3()',  and  no  larllior  north,  and 
you  have  been  urgiiif;  that  upon  mo  hecause  you  say  Ihal  is  the  .\mori- 
cau  Troaly.  I  now  send  you  enclosed  anaecouni  (d'  tiio.VmericunTrcaiy", 
—  and  ho  winds  up  his  leller  : 

No  liiiiil.ilioiis  here  of  ,')'.•". 

On  pa^(.'S  71  and  ~'2  is  the  passage  which  is  enclosed  : 


I'vlriwl  friiin  lln'  .Xdllnnul  /iilrlli'jeiu'ef,  of  Aiij/nst  ,'!,  lS2i. 

(Convention  with  Uissia.  Mr  Lucius  Hull,  who  arrived  in  Ibis  city  a  few  days 
ago,  was  the  beai'er  of  dcs|ialcbes  I'ldui  mn'  .Minister  at  SI.  I'clersburgh.  Hy  Ibese  it 
appears  Ihal  a  Cciiiveiiliiui  was  ciuicliided  mi  (be  .'lib  {I7lb  \\n\\  la<l  helweeii 
Mr  Midillclon,  on  Ihe  part  (if  the  Uuileil  Slates,  and  (Couiil  .Nesselrode  and  .Mr  I'o- 
lelica  on  Ihi'  pari  of  Uussia.  We  undersland  that  the  llunvenlion  consists  of  six 
Articles,  in  which  all  Ihe  jioinls  indispute  between  Iho  Iwo  riovernnients  are  adjust- 
ed ill  a  manner  the  most  honourable  and  advantage  oils  (o  Ibis  country. 

The  Isl  .\rticle  authorizes  the  free  iiavigalinn  of  Ihe  I'acilic  Ocean  hy  both  Par- 
ties, and  recognizes  the  rigid  of  lishing  and  id'  landing  on  all  points  of  the  west 
coasi  iKil  already  occupied,  in  order  to  tiadi'  with  Ihe  aborigines. 

'2iiil  Article  provides  Ihal  Ihe  cilizens  or  subjects  of  neitjier  c(Uintiy  shall  laiidat 
points  occuiiied  by  either,  wilboiil  the  permission  of  Ihonoverniu'  or  (".ommandant. 

3rd  Article  fixes  the  boundary-line  at  SI  degrees,  north  of  which  the  United 
States  are  mil  lo  forin  KstablishnienIs,  and  south  ofwhicdi  Uussia  cannot  advance. 

■itli  .\rticle  allows  fri'e  enlrance  lo  both  I'arlies  for  len  years  into  all  llu'  gulfs 
harbours,  elc.,  id'eaih  for  Ihe  purposes  of  lishing  and  trading  with  Hie  natives. 

,Mh  Article  inlerdicis  a  Iraib'  in  lire-arms  and  liipiors,  and  provides  that  viola- 
tions of  Ibis  .Arlicle  shall  be  punished  md  by  seizure  cd'  Ihe  vessel,  but  by  penalties 
to  be  prescribed  by  each  linverniuent  on  its  own  cilizens  or  subjects. 

(i.  This  Article  prescribes  that  tlu!  ralillcalion  shall  bi'  exchanged  within  ten 
months  from  llii>  dale  ofthi'  Treaty. 

This  Convention  may  bereg.irded  as  a  si>coiid  signal  (dfcct  of  the  manly  and  in- 
deiM'ndeiil  .Message  of  our  I'residcnl  to  the  laic  Congress.  If  Iho  I'JnpiM'or  Alexan- 
der has  lefl  it  to  our  own  liovcrniiieid  lo  li\  the  terms  of  the  Treaty,  it  could  not 
more  coniplelely  liavi!  secured  all  our  inleresls  in  the  Pacilic.  We  congratulate 
the  country  upon  this  iii'w  evidence  of  the  (excellence  of  Ihe  system  which  has  been 
pursued  by  our  prescnl  .\dmiiiislralion. 

.Now,  in  the  I'aec  of  Ihat,  can  anything  in  this  world  be  clearer  why 
it  is  that  Mr  (".auning  says,  ••  you  have  been  pressing  me  about  this  Ame- 
rican Treaty.  Here  is  the  .Vinorican  Treaty.  No  such  limitation  north 
of  o9  degrees  at  all. 

Now,  sir,  I  think  I  have  explained  the  point  you  referred  to. 
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Mr  Justice  Harlan.  —  Will  you  poinf  mi?  ii^iiiii  lo  llii-  (lociiiiKMif 
wliii'li  sliosss  llml  ('.(jiiiit  Liovoa  was  pressirif;  llial  iiiiporliiiil  vic^w  uhout 
5)9  (logroos? 

Sir  Charles  Russell.  —  Tliut  iippmirs  only  IVoiii  llie  I'rojct  lo  which 
I  liiivc  alii'iuly  ivli'iTt'il.  II  is  ciiiii'd  (loiiiittir  Draft  ol'tlu!  Iliissiiin  IMciii- 
IKilciiliai'ics.     II  is  im  |»a};fi  ()',). 

Mr  Justice  Harlan.  —  VNIiicli  of  llic  articles  is  that? 

Sir  Charles  Russell.  —  Article  III  —  ')cj;iiiiiiiij,'  with  the  lirsl  paragraph 
olArliclc  III. 

.My  t'riciul  says  in  rcrcrcncc  lo  Ihc  sug^'cslion,  thai  I  n  adc  — a  suf,'- 
goslion  which  I  thounht  was  prohahlc,  nanioly,  lliat  \w  had  hccn  putting 
forward  Ihc  .VnicricaiiTrcaK,  Ilia!  Ilicrc  is  no  cvidcncr  in  Ihc  correspon- 
dence that  he  ssas  using  liie  AuiericanTrealy  as  an  argument  in  liiatdirec- 
lioM.  That  does  not  appear  in  the  correspondence,  hut  ho  was  pressing 
forward  lliatprojol;  and  Iheanswer  is  ihc  anssver  I  have  given.  He  says 
Iriumphanlly  lo  Count  Meven, »  .No  liniilalion  liei'c of ,";',) degrees  ><,  and  in 
oll'ect  liesays  "  We  are  not  going  lo  he  salislied  with  less  llian  the  Tnited 
Slales  pi'ople  have  secured  under  Iheir  Trealy.  "  Thai  is  the  jmrport  and 
character  of  the  negotiation,  and  on  that  hasis  tlu!  negotiation  proceeds. 

I  am  afraid  I  siiall  have  to  go  llirough  the  Treaty  at  some  length,  and 
I  would  j)refer  lo  ilo  that  to  morrow. 


The  Tribunal  accordingly  avijourned  until  Wednesday,  .May  17,  [H'Xi, 
at  11.  30  o'clock  A.  .M. 


TWKNTV-FOrnTII    l>AV.  MAY  17^",    1803 


Sir  Charles  Russell.  —  Mr  I'rcsiiloiil  fiml  rionlli-incn,  ycslnnliiy  I  stat- 
ed (hill  the  IJanin  dr  Tiivll  iiitidciil  iir<  rccnrdcd  in  .Mr  (Jiiiiicv  Adiims' 
diarv,  iiiidi'r  llif  dale  nl' hiiccmlicr  121 ,  ^sas.as  we  roncfivcd.  iiiacciiralcly 
slated  as  liaviii';  taken  place  in  Iteeeinlier.  We  llioiigid  we  liad  discovered 
extrinsic  rea>;(ins  sliowin;;  thai  it  was  at  an  earlier  date;  hnt  I  find,  on 
t'nrllier  examination  with  niy  learned  IViends,  thai  I  was  not  well  I'oiinded 
in  lliat,  and  liial  llie  dale  is  correctly  recorded  in  the  iliiirv  as  b(;inf;  in 
hecuiid)er,  IS2'i.  I  want  to  e\|ilain  in  a  sentence  liow  thai  wliolr 
matter  arost'. 

The  President.  —  Have  yon  ascertained  if  it  was  before  the  ralili- 
calion? 

Sir  Charles  Russell.  —  Ye<. 

The  Presiden.  \  hal  is  llu!  dale  of  the  raliliralion? 

Sir  Charles  Russell, —  it  wif;  snl»se(|nent.  The  aclnal  ralitic.ilion 
was,  1  thiiilv,  in  .January,  iSii.'i.  |  have  not  pit  il  accn.'alcly  in  niv  mind 
al  the  momeid  ;  hnl  my  learned  h'iend  sn^;:ests  that  dale  to  me. 

Sir  Richard  Webster.  —  It  will  Ix;  ionnd  al  page  277  of  VoUune  I  of 
;\|(pondix  to  tlie  I'niled  Stales  Case. 

Mr  Justice  Harlan.  —  The  Treaty  in  Knfilish  and  French  is  found  at 
pafie  Ttl  of  \oni'  volume. 

Sir  Charles  Russell.  —  Ves. 

The  President.—  It  is  daleil  th,'  illh  of  .lannary.  IH^ii. 
Sir  Charles  Russell.  --  .Now  I  was  ahont  to  explain,  as  I  can  do  in  a 
seideiice,  withonl  Ironhliiifi  the  .Memhers  of  the  Trihunal  to  refer  to  anv 

docnment,  tl v'v^wx  of  the  I'epresenlation  of  iiaron  de  Tnvll  and  also 

the  attempt  al  limitation  which  is  mentioned  in  the  (■(inlri'-jirnjel ,  and 
which  is  referred  to  in  the  correspondence  of  .\n};nsl,  I82i.  This  is  tiio 
explanation.  I  have  told  the  Tribunal  that  this  C-omniercial  Company 
was  a  very  important  and  intlneiitial  Company,  it  was  llie  Company 
which,  as  the  diplomalie  correspondence  has  sluiwn  and  the  statement 
of  the  UnsMau  representative  has  shewn,  had  been  largely  insti'umental 
in  obtaining  the  I'kase  of  18:21.  Persons  in  high  positions  and  of  com- 
manding inliiience  apparently  were  concerned  in  il,  and  after  the  Treatv 
with  the  Ijiited  Stales  had  iieen  agreed  lo  and  signed,  but  before  the 
exchange  of  ralilicalions,  there  had  been  a  nieeling  wl'-eh     ,,    „       ,   .,.    „ 

^  ~  I  111!  Horon  do  luvll 

was  called  a  Council  of  Dignitaries;  and  that  was  held  m  »K\im\. 

.Inly,  1H2'i.  That  Conference  of  Dignitaries  was  nndoublediv  held  at 
the  instance  of  this  same  Company;  and,  in  view  of  the  conslniclion 
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which  lliat  Company  was  pufting  upon  llie  Treaty  conchided  with  the 
United  Stales,  and  as  tlie  outcome  of  that  Conference  of  Dignitaries,  two 
thing''  took  phiee  at  a  hii..'  date. 

The  conference  was  in  July.  In  August  18:2i  we  have  in  the  com- 
munications with  Mr  Canning tiic  alteni|)te(l  liinilations  in  the  conlrc-pro- 
jet  that  I  referred  to  yesterday,  and  later  we  liave  the  representations  in. 
December  of  liie  same  year  of  IJaroii  de  Tuyll  at  Wasliington.  Now  as 
regards  that  Council  of  Dignitaries,  my  learned  friend,  .Mr  Carter,  did 
not,  and  I  should  have  been  surprised  if  he  had,  lay  any  stress  upon  it  so 
far  as  the  document  itself  is  concerned,  for  tiie  position  of  things  is  this  : 
it  is  a  record  of  a  private  meeting  of  a  numher  of  distinguished  per- 
sons. It  records  certain  views  and  opinions  as  to  the  Treaty,  which  views 
are  expressed  to  have  heeu  .;  '  tiie  unanimous  views  of  the  members  of 
the  conference,  but  of  a  majority  of  tlie  conference.  The  document  was 
never  communicated  to  the  I'nited  Stales.  It  was  never  communicated 
to  Great  Britain.  It  lay  buried  and  forgotten,  until  wiien  examining  the 
records  with  a  view  to  lliis  controversy  it  was  disentombed.  lUil  as  far 
as  either  the  I'nited  States,  or  (Ireat  Hritaiu  is  concerned,  neither  the 
documents,  nor  the  results  of  liiat  conference,  were  communicated  to 
either  one  or  other  of  the  Powers;  and  it  is  entirely  out  of  |)lace,  there- 
fore, in  the  consideration  of  what  the  construction  of  the  Lnited  Stales 
Treaty  in  fact  is.  I  have  dealt  wilii  that,  and  will  not  recur  to  it. 
Mr  .\dams  look  the  position  which  was  the  only  position  he  could  take. 
We  have  entered  into  a  detinitc  Treaty  :  the  couslruclion  of  that  Treaty 
is  not  for  mc.  We  stand  by  it,  whatever  its  pur[)ort  and  effect  are.  .\s 
regards  the  Kiiglish  negotiations,  I  do  not  require  lo  recur  to  Ihem  again 
lo  mention  the  suggested  limitation,  but  if  there  is  anything  in  the  mind 
of  the  Court  which  I  could  help  to  explain.  I  should  be  glad  to,  because 
I  desire  that  my  argument  should  al  least  be  dearly  apprehended  by 
every  member  of  the  Tribunal. 

Mr  Justice  Harlan.  —  'lie  President  was  asking  me  when  the  Senate 
ratified  the  Treaty.  1  do  not  know  the  exact  dale,  bid  it  was  between 
December  Gth,  1824.  and  the  11th  .lanuarv,  I82:i 

The  President.  —  1  asked  because  it  would  seem  that  he  might  still 
have  been  al  liberty  to  alter  it,  as  il  was  not  ralilied  by  the  Senate.  I 
mean  il  might  have  been  altered  if  ho  had  not  insisted  on  his  iiderpre- 
lation  of  il. 

Sir  Charles  Russell.  —  1  should  like  lo  say  Iliis,  especially  in  refer- 
ence lo  an  observation  thai  Mr  Senator  Morgan  has  made  more  than 
once  in  this  matter,  that  no  executive  minister  of  the  United  Stales,  even 
in  the  name  of  the  l:]xecutive,  could  alter  the  Treaty.  There  is  no  power 
to  do  that. 

The  President.  —  Hut  it  liad  not  passed  the  Senate,  and  he  was  not 
bound,     lie  was  free  to  go  on  negotiating. 

Sir  Charles  Russell.  —  Ves,  but  before  it  reached  the  point  lo  which 
it  had  then  altained  there  must  liave  been  some  means,  !  should  appre- 
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lienil,  of  obtaining  the  views  of  the  Senate  upon  it,  because  the  Treaty 
WHS  agreed  to  by  tlie  United  Stales,  and  all  that  was  required  was  the 
formal  ralilication  and  excliange  of  formal  documents,  and  ratification 
implies  llie  assent  of  the  Senate.  It  is  not  to  be  supposed  that  the  United 
States  Government,  not  having  the  power  to  make  a  treaty  which  would 
be  binding,  would  proceed  to  'Jiose  lengths  without  having  first  ascer- 
tained what  the  views  of  the  Senate  would  be. 

Mr  Justice  Harlan.  —  "'l'  Senate  does  not  know  anything  about  a 
Treaty  under  our  system,  until  it  is  concluded  by  the  Executive  Depart- 
ment and  sid)niith'd  to  that  body. 

Sir  Charles  Russell.  —  Tiiat  is  very  likely  correct,  but  I  do  not 
suggest  anylhini.':  inconsistent  with  that. 

Lord  Hannen.  —  My  impression  is  that  the  ralilicalion  is  something 
dilTeront  from  the  assent.     It  would  be  treated  as  a  formality. 

Sir  Charles  Russell.  —  So  I  understand. 

Mr  Justice  Harlan.  —  That  is  true. 

Sir  Charles  Russell.  —  Hut  1  did  not  understand  what  was  the  posi- 
tion of  the  Senate  in  December;  and  though  I  cannot  think  it  important, 
I  confess,  I  do  not  know  where  .Mr,Iiislice  Harlan  linds  (hat  the  adoption 
by  the  Senate  was  after  December? 

Mr  Justice  Harlan.  —  Hecause  the  date  in  .Mr  Adams'  diary  is  De- 
cember (Ith,  l.S2i,  and  the  proclamalion  of  (lie  President  is  the  illli  Ja- 
nuary I82."j. 

Sir  Charles  Russell.  — ■  (Juilo  so;  lliat  is  a  mere  formal  business. 
The  point  is.  when  was  the  assent  of  Iho  Senate  given? 

The  President.  — He  ^iiys  on  the  (Uh  December —  "  1  added  the  Con- 
vention would  be  submitted  inmiediately  to  the  Senate."  That  is  in  the 
diary  which  you  read  yesterday,  and  that  shows  that  (he  Executive  was 
at  liberty  to  continue  negotialions,  but  in  rcidily  they  insisled  on  their 
view. 

Sir  Charles  Russell.  —  Vcs,  that  would  appear  to  be  so.  Then  it 
stands  tlius  :  .Neither  parly  i)eing  bound,  there  \  is  the  opporlunity,  if  the 
Senate  desired,  lo  fall  in  wKli  llie  vit'ws  of  neiiotialiiig  (lie  Treaty  upon 
diirerenl  lines  and  siibniitling  it  upon  ditlereiil  liiics  lo  the  Senate  for  its 
approval,  lint  .Mr  .\daiiis  says  :  —  No,  the  Trcalx  is  the  Ti<'aly  as  i( 
stands,  and  as  it  stands  it  has  to  be  submitted  to  the  Senate.  It  does 
not  niatler,  as  far  as  the  slrengtli  of  the  argument  is  concerned,  what  is 
the  state  of  things  as  regards  the  Uniled  States  and  as  regards  (ireat 
Dritain.  The  suggestion  emanating,  as  far  as  we  can  judge,  from  (hat 
(^iOnference  of  Dignitaries,  app.ars  in  the  3r(l  article  of  the  (nnlrv-iivnjet 
that  I  referred  to  yesterday.  It  is  an  attempt  lo  limit  the  right  of  visi- 
lalion  in  the  gulfs,  harbouis  ;:nd  creeks.  That  is  enclosed  and  sent  bv 
Sir  Charles  Bagol  to  .Mr  Canning  in  (he  letter  which  immediately 
precedes  it  of  (he  12lli  August  1821. 

Now  how  was  that  suggestion  met?  I  pass  to  page  72  of  that  same 
volume  and  there  you  will  find  a  letter  from  .Mr  George  Canning,  Foreign 
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Minister  in  London,  to  Mr  Striill'ord  Canninj;,  who  was  liion  at  St.  I'cters- 
bni's,  of  llio  Hlh  DcL'oniijer  182i. 

Meanwhile,  in  Iho  month  of  (October  prcvionsly,  information  had 
reached  Mr  Canning  Ihrougii  the  pnhht;  idiannels  of  informalion  what  tlie 
terms  of  tiiu  Treaty  as  between  liie  United  Statns  and  Hussia  were,  and 
accor(hn;>ly  Mr  (ieorge  Canning  in  Orlojx'r  writes  the  short  iellcr,  that  you 
now  understand  and  appreciate,  (o  Count  Lieven,  liie  important  words  of 
which  are,  after  eaiiini;'  attention  to  tiie  terms  of  the  American  Treaty  :  — 
No  limitation  liei'i'  of  59°. 


He  says  liie  proposed  limitation  is  out  of  Iho  (pieslion.  There  is  no- 
thing of  Ihe  sort  in  the  American  Treaty,  and  he  will  not  iiave  it  in  the 
English  Treaty. 

Thai  is  Ihe  purpor!  of  it.  Now  comes  llie  formal  detailed  answer 
from  Mr  (ieorgc  Canning  in  London  in  reference  to  the  co/ttro-projat. 

He  says  : 

I  inclose  to  you  a  copy  '1)  of  the /»■()//'/  wliicli  Sir  Cliiirles  H:i}riit  was  author- 
ized to  conclude  and  sijxn  S(une  months  ann,  and  which  wc  iiad  I'very  reason  to 
exjioct  wouhl  liave  heen  eulindy  salisl'acldiy  to  tlie  Itnssiau  (iovernnient. 

(2)  Of  a  i-niilve-iiraji-l  di-awn  up  hy  the  Hiissian  I'lenipolenliaries,  and  pre- 
sented to  Sir  Charh's  Hapil  at  tlieir  hist  lueetliii;-  liel'me  Sir  Cliaiies  liayot's  depar- 
ture I'roin  St.  l'elershui'j:li. 

(31  Of  a  despalcli  IVoni  Count  .Nesselrode,  acconipanyinf,'  tlie  transmission  of 
the  enntrr-pviiji't  to  Count  Lieven. 

Then  ho  goes  on  : 

In  tliat  despatcli.  and  in  certain  iiiari;iiial  aiinolalinns  upon  Ihe;  copy  cif  (lie 
pmjijf.  are  assifrnecl  llie  reascms  (if  tin'  alteraticiiis  iinip.ised  hy  Ihe  Itnssiau  I'lo- 
nipoteuliaiies. 

Ill  consi(leriiif;llie  (•xpedieucy  of  adiuillinj;  iir  reject  iu^;-  Ihe  proposed  all  eral  ions, 
it  will  he  convenient  to  follnw  the  .\rlicles  <d'  the  Treaty  in  tin'  (irderin  which  they 
stand  ill  the  Kiif-dish  iirnjrl. 

You  will  (jhserve,  in  the  lirst  place,  thai  it  is  proposed  hy  the  Itnssiau  I'leiii|ioten- 
tiarics  entirely  to  clianffe  that  order,  and  In  transfer  to  the  lalh-r  (lail  uf  the 
inslrnnieui  the  .Ariii-lc  w  liich  has  hilherlo  stood  llrst  in  the  iim/rt. 

'I'o  that  transpositiiin  we  caniinl  auree.  hu'  Ihe  very  reasmi  which  Coiiut 
Nesselrode  alhyes  in  favonV  of  it,  iianiely,  thai  Ihe  ■'  I'couoniic  "  di'  arianucment 
of  tilt!  Treaty  oii^dil  to  have  relerence  In  the  hislciry  id'  the  ncLrnlialiou. 

The  wlude  ncfiotialion  (,'rows  out  id' Ihe  Ukase  nf  IS-JI. 

So  entirely  and  ahsolnlely  true  is  this  proposiliou.  Ilial  Hie  seltleineiil  of  the 
limits  of  the  respective  possessions  nf  fireal  lirilain  ami  llnssia  on  the  mu'th-wesi 
roast  of  Anieiica  was  proposed  hy  us  only  as  a  mode  id'  facililalin^'  the  adjiislment 
of  the  dill'erence  arisinii'  from  Ihe  L'kase  hy  enahlin,^'  the  Cniirl  nf  llii^^sia,  under 
cover  of  the  more  cnnipreliensive  arrangemeiil,  In  wilhdiaw,  wilh  less  appearance 
of  concession.  Hie  nlVensive  [ireteiisions  nf  llial  Ivlii'l. 

It  is  ciiiiiiiaralividy  indiU'erent  to  us  whelher  we  hasten  nr  pnslpmie  all  ipieslinns 
respectiuLT  the  limits  nf  lerrilcu'ial  pnssessinn  on  the  Couliiienl  nf  America,  hut  l!ie 
pretensidiis  of  Ihe  ilnssiaii  Ukase  nf  IS:!l  In  exclusivi'  dniniiilnu  over  Ihe  I'acille 
could  not  I'nntiuiie  loiiirer  nnrepealeil  willmul  coiiipelliuj;-  iis  In  lake  some  measure 
id'  piihlic  and  eU'ertnal  reuiniistranee  a,i:aiii>l  it. 

You  will  therefore  take  care,  in  the  lirst  instance,  in  repress  any  attempt  to  jjive 
this  chanfie  to  the  character  of  the  iiiv'otiatiou,  and  will  declare  without  reserve 
llial  the  pniul  to  wliioli    alone  the  snlicitude  of  the  Hritisli   (lovermnout  and   (ho 
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jealousy  of  Iho  Britisli  nation  attacli  any  Ri-pat  imporlancn  is  tiio  doing  away  (in  a 
manner  as  little  disagroeablo  to  Russia  as  possililc)  of  llin  olTeol  of  the  Ukase  of  1821. 
That  this  Uivase  is  not  acted  npon,  and  that  instructions  have  been  long  ago 
sent  by  the  Russian  riovornniont  to  tlieircruizers  in  tlie  Pacidc  to  suspend  the  exe- 
cution of  its  provisions,  is  true;  but  a  private  disavowal  of  a  published  claim  is  no 
security  against  the  revival  of  that  claim. 

And  so  forth. 

The  Tribunal  will  forgive  mo  if  I  ask  permission  to  read  one  or  two 
more  passa;;cs,  because  1  feel  I  oiigiit  to  apologize  for  labouring  this  point, 
which  we  submit  is  absolutely  clear;  but,  as  the  Tribunal  have  not  thought 
fit  to  make  any  intimation,  nor  my  learned  friends  cither,  of  course  I  can 
leave  no  ground  untouched  which  demonstrates  beyond  question  the  po- 
sition we  assume.     The  concluding  sentences  are  as  follows  :  — 

The  right  of  the  subjects  of  His  Majesty  to  navigate  freely  in  the  Pacific  cannot 
be  held  as  matter  of  indul^ri'iice  from  any  Power.  Having  once  been  publicly  ques- 
tioned, it  must  bo  publicly  acknowledged. 

Wo  do  not  desire  (hat  any  distinct  reference  should  bo  made  to  the  Ukase  of 
1821;  but  we  do  feel  it  necessary  that  the  statement  of  our  right  should  bo  clear 
and  positive,  and  that  il  should  stand  forth  in  the  convention  in  the  place  which 
properly  belongs  to  it,  "—that  is,  the  lirst  Article, — "  as  a  plain  and  substantive 
stipulation,  and  not  be  brought  in  as  an  incidental  consequence  of  other  arrange- 
ments to  which  we  attach  comparatively  lillln  importance. 

Now,  I  beg  attention  to  the  remainder  of  this. 

This  stipulation  stands  in  the  front  of  the  Convention  concluded  beetwen  Russia 
and  the  United  Stales  of  .\merica ;  and  wo  see  no  reason  why  upon  similar  claims 
wo  should  obtain  exactly  the  like  satisfaction. 

The  word  "not"  is  left  out  there.  Tiic  sentence  which  follows  is 
particularly  significant. 

For  reasons  of  the  sami>  naturi',  we  cannot  consent  that  the  liberty  of  naviga- 
tion through  Behring  Straits  should  bo  stated  in  the  Treaty  as  a  boon  from  Russia. 

Of  course,  if  tiierc  was  to  bo  navigation  through  Hehring  Straits, 
there  must  bo  navigation  through  Behring  Sea,  which  leads  to  Behring 
Straits. 

Tlie  tendency  of  such  a  statemeiil  wouhl  he  to  give  countenance  to  those  claims 
of  exrlusivi'  jurisdiction  against  which  we,  on  our  own  behalf,  and  on  that  of  the 
whole  civilized  world,  protest. 

.No  specilicaliciu  of  this  snri  is  CumuiI  in  the  Cimvenlion  with  the  United  States 
of  America,  and  ye!  it  caunol  he  douliti'il  thai  the  .Vmericans  consider  themselves 
as  secured  in  the  right  of  navigating  Hehring  Straits  and  the  sea  beyond  them. 

Mr  Justice  Harlan.  —  -May  I  ask  yon.  Sir  Charles,  whcllier  you  con- 
tend that  the  Ikase  of  1821  was  inlonded  to  close  the  open  waters  of 
Behring  Sea,  outside  of  the  100  miles,  lo  navigation? 

Sir  Charles  Russell.  —  I  corl.iinly  most  distinctly  say  that  that  was 
its  oll'ect,  whatever  the  intentioa  was  :  it  was  the  assertion  of  a  right  to 
do  it. 

The  language  of  M.  de  Polelica  is  distinct.     He  says  : 

We  have  a  right  lo  treat  it  as  a  shut  sea ;  it  fulfils  all  the  conditions  of  a  shut 
sea; 

il6 
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lie  was  asserting  tliat  there  was  only  an  intention  to  exercise  territorial 
jurisdiction  100  miles  from  the  land,  apparently  ignorant  of  the  fact  that 
the  assertion  of  100  miles  from  liie  land  would  make  Uchring  Sea  a  closed 
sea.  There  can  be  no  question  about  it,  I  think.  It  was  so  treated  by 
the  King's  Advocate  :  it  was  so  treated  by  Lord  Slowell,  whose  authority 
of  course  is  great.  Moth  these  lawyers  treated  it  as  an  assertion  of  terri- 
torial dominion  practically  closing  lieliring  Sea,  and  assuming  dominion 
over  Behring  Sea.  In  fact,  M.  Poletica's  explanation  isclear.  Hesays  :  — 
That  is  the  extent  of  our  right,  but  we  do  not  intend  to  exercise  it 
beyond  100  miles  from  the  shore. 

The  President.  —  The  language  of  M.  de  Poletica,  and  of  the  Minister 
of  Foreign  All'airs,  Count  .Ness(>lrode,  which  you  read  yesterday,  is  very 
significant  upon  the  point  —  that  Hussia  asserted  a  right  which  they  did 
not  intend  perhaps,  to  exercise,  or  press;  but  they  asserted  it,  and  were 
very  eager  in  these  Treaties  not  to  bring  into  the  discusssion  any  question 
of  principle. 

Sir  Charles  Russell.  —  There  is  no  other  part  of  that  letter  which 
I  think  is  important.  There  is  hovevcr  one  letter  I  should  like  to  call 
attention  to  in  the  United  Stales  correspondence  relative  to  the  Knglish 
Treaty.  It  is  on  page  152  of  Vohimo  1  of  the  A|)pendix  to  the  United 
Stales  Case.  Mr  Middlclon  is  writing  from  St  Petersburgh,  and  he  is 
giving  his  views  of  the  Treaty,  wiiich  ho  knows  has  just  then  been  con- 
cluded between  (ireal  Hrilain  and  Hussia.     lie  says  ; 

1  liavr  llio  honor  to  artiuaiiit  you  thai  a  ronvcntion  was  signed  yeslei'day  by  the 
Iliissiau  anil  lii'ilish  ilonipolrntiarii's  rehitivi!  to  navigation,  lislieries,  and  commerce 
in  tlid  Great  On'aii,  and  to  tci'iitorial  demai'calion  n|)on  thi'  norlliwest  coast  ol 
America.  In  a  conveisation  lield  liiis  day  with  Mr  SIr.itt'ord  Canninj;,  I  have  lear- 
ned this  Treaty  is  modelled  in  a  degree  upon  that  which  was  signed  by  me  in  the 
montli  of  April  lasl,  and  thai  its  provisions  are  as  follows,  to  wit  :  — 

The  freedom  ol' navigation  and  lishery  Ihronghont  the  great  Ocean,  and  upon 
all  its  coasts  ;  the  privilege  of  landing  at  all  unoccupied  points ;  that  of  trading  with 
the  natives:  and  the  special  privileges  (if  recipmcal  trade  and  navigation  seinred 
for  10  years  n|iiin  Ihr  iKirlhwcsl  coast  of  America,  together  with  the  mutual  res- 
trictions prohihiling  the  lra(jing  in  lire  arms. 

And  so  oil.  Tiiere  is  the  view  which  Mr  Middleton  expresses  of  the 
British  Treaty. 

Now  let  me  emphasize  this  matter  beTore  I  come  to  llie  Treaty  itself, 
which,  if  it  were  not  for  liie  inlrodiiclion  of  an  enormous  mass  of  collateral, 
and  to  a  large  oxient  irrelcvaiil  topics,  1  should,  in  the  ordinary  course, 
have  go.ie  to  straigiit.  liiil  let  me,  before  1  come  to  the  Treaty,  briefly 
empliiisi/.c  one  or  two  jioiiits.  It  is,  clear,  (irst,  that  the  United  Slates,  by 
llie  mouth  of  Mr  Adams,  traversed  Ihe  whole  claim  set  up  by  lUissia:  — 
\Vc  can  admit  no  part  of  this  claim.  Thai  claim  was  an  assertion  of  ter- 
rilorial  lighl  from  Ihe  Hehring  Strait,  along  llie  coast  soulli  to  Ir.)  degrees 
ot  iiorlli  latitude. 

Tlii^  allilude  of  Great  llrilain  on  llie  other  hand,  is  equally  emphatic, 
I  miglit  almost  say  more  emphatic,  because  lliey  say  again  and  again,  — 


it 


—   917  — 

There  are  two  questions  here  involved  —  the  question  of  territorial  domi- 
nion on  the  mainland,  and  the  assertion  of  territorial  dominion  on  the 
sea  :  We  regard  the  latter  as  the  more  important. 

And  what  can  be  more  emphatic  than  that  note  of  the  Duke  of  Wel- 
lington whicli  I  read  yesterday,  in  which  he  says,  in  reference  to  the  , 
paper  handed  to  him  as  an  intended  basis  for  negotiation  :     We  cannot 
condescend  to  enter  into  negotiation  upon  the  basis  of  a  paper  which 
claims  this  absurd  pretension  of  jurisdiction  100  miles  from  the  coast. 

You  recollect  the  memorandum  I  read  yesterday. 

We  will  not  enter  into  a  negociation  until  that  is  reinovod  from  the  area  of 
discussion. 

Thereupon  we  have  the  inlimalion  given  that  (he  orders  to  cruisers 
will  be  confined  to  (he  coast;  that  nothing  will  be  done  that  will  call  for 
objection ;  that  the  orders  given  by  Hussia  to  its  cruisers  will  limit  the 
effect  ol  the  L'Kase  to  the  distance  from  the  shore  recognized  by  general 
inlernalionnl  law;  and  upon  that  basis  Iho  question  proceeds. 

Now  I  come  to  the  Treaty  jitsclf,  making  my  final  comment,  if  I  may 
be  permitted  to  do  so,  in  the  shape  of  a  question.  Supposing  lUissia 
had  said  :  We  intend  to  confine  this  treaty  to  the  south  of  the  .Vleulians 
as  far  as  freedom  of  navigation  is  concerned ,  but  we  do  not  intend  to 
budge  one  inch  from  our  assertions  of  claim  of  dominion  and  jurisdic- 
tion in  Hel  ring  Sea  —  What  would  have  been  the  result?  Is  there  any 
memi)er  of  the  Tribunal  who  has  any  doubt  that  there  would  have  been 
an  end  of  the  negotiations  altogether,  and  the  question  never  could  have 
been  settled  at  all  on  the  lines  of  the  Treaty,  because  the  Duke  of  Welling- 
ton says  :  I  will  not  treat  a  pa|)er  as  the  basis  of  the  negotiations  in  which 
that  pretension  is  put  forward. 

Now  I  come  to    the  Treaty,  which,  as  I  said,  in  an  ordinary  case 
I  siioidd  have  come  to  hours  ago.     I  refer  for  convenience      comideraiion  .if 
to  the  print  of  (hat  Treiity  in  (ho  first  volume  of  the  United       ■■'"""-^' "''  "*••' 
States  .Appendix,  page  '.i'.).     It  begins  by  reciting  that  the  Powers  are 
desirous  — 

By  means  of  an  agroomenl  which  may  settle  upon  the  basis  of  reciprocal  con- 
venience the  dilfercnt  points  connected  with  the  coniniorce  navigation  and  fisheries 
of  their  suhjects  in  the  Pacilic  Ocean  ; 

Without  any  limitation. 

As  well  as  lh,j  i..iiils  of  their  respective  possessions  on  the  northwest  coast  of 
America. 

.\gain  witiiout  any  limitation. 

I  answer  the  suggestion  Ihiit  thai  went  up  (o  Yalaitat  Hay,  at  ;J'.)";30',  by 
saying  that  there  is  no  contempornneous  document  in  wiiicli  any  such  li- 
mitation of  the  northwest  (■oas(  is  mentioned,  while  (here  are  a  groal  number 
—  I  have  abroiuly  read  many  of  them,  l)eginning  wi(li  the  Ukase  Kself  — 
in  which  (he  iiordiwest  coast  is  described  asboginningfrom  Mehriiig  Straits 
and  going  down,  according  to  the  Russian  claim,  to  Jio" of  north  latitude. 


—  9tS  — 


Then  it  proceeds  in  Article  1.  in  Ihesc  words  : 


II  is  agreed  that  llic  rcspoclivc  subjects  of  llin  High  Conlracting  Parties 
shall  not  bo  troubled  or  molested  in  any  part  of  tho  ocean,  commonly  called  the 
Pacific  Ocean,  ei.her  in  navigating  the  same,  in  lishing  therein,  or  in  landing  at 
such  parts  of  the  coast  as  shall  not  have  been  alrca.ly  occupied,  in  order  to  trade 
with  the  natives,  under  the  restrictions  and  conditions  speeded  in  the  loUowmg 
Articles. 

Is  there  any  one  Member  of  the  Tribunal  in  wliose  mind  there  is  the 
slightest  doubt  lliat  in  tliis  Treaty  (which  was  a  Treaty  to  cover  the  whole 
area  of  Ibo  disi)ulo.  in  order  to  settle  once  and  for  ever  the  prclensions  of 
the  Lkase  of  IH'il  willi  its  assertion  of  jurisdiction)  it  was  intended  by 
the  use  of  the  words  ' '  in  any  part  of  the  Ocean  commonly  called  the  Paci- 
fic Ocean  ",  to  include  Bciiring  Sea?  Is  there  the  sli?;hlest  doubt  that  it 
was  not  intended  to  exclude  from  that  term  "  Pacific  Ocean  "  a  vast  extent 
of  sea  measuring  from  north  to  soutii  somelhins  like  1,400  miles  and  from 
east  to  west  in  its  widest  part  something  like  1,000  miles? 

Now  I  go  on  to  Article  II,  wiiicli  says  : 

In  order  to  preveiil  the  right  of  navigating  and  fishing  exercised  upon  the  ocean 
by  the  Contracting  Parlies,  from  becoming  the  pretext  for  an  illicit  commerce,  it  is 
agreed  that  the  subjects  of  His  lUilannic  Majesty  shall  not  land  at  any  idace  where 
there  may  be  a  Russian  establishment  without  the  permission  of  the  Governor  or 
Commandant :  and,  on  the  other  hand,  that  Russian  subjects  shall  not  land  without 
permission  at  any  Uritish  establishment  on  the  north-west  wast. 

Then  Article  111,  says  : 

The  line  of  demarcation  between  the  possessions  of  the  High  Contracting  Parties 
upon  the  coast  of  the  continent  ami  the  islands  of  America  to  the  north-west,  shall 
be  drawn  in  the  manner  following. 

1  need  not  trouble  the  Tribunal  to  follow  that  line  of  demarcation,  but 
the  concludin;;  words  of  the  description  are  not  unimportant.  After  des- 
cribing the  course  of  tlie  line  nearly  up  to  llie  Arctic  Ocean,  the  Article 
coucliules  witli  iliesc  words  : 

Shall  form  the  limit  helween  the  Russian  and  Uritish  possessions  on  the  conti- 
nent of  .\merica  to  the  north-west. 

Wlial  (loos  that  moan  except  liie  north-west  coast  of  America? 

Then  there  is  a  sli|)ulation  as  to  the  mode  in  wiiich  the  inland  boun- 
dary is  to  be  drawn,  namely,  tluil  it  is  not  to  exceed  10  marine  leagues 
from  the  ocean,  following  the  line  of  mountains  where  they  do  not  exceed 
10  marine  leagues.     Tiiun  it  iirocecds  in  Article  \'  to  say  : 

It  is  moreover  aureed  (hat  no  establishment  shall  be  Inrmed  by  eillier  of  tho  two 

parties  within  Iho  limit-  assigned  by  the  two  pr ding  .\rticles  (o  the  possessions 

of  the  other;  consequently  British  subjects  shall  not  form  any  establishment 

I  call  attention  to  this  language 

cither  upmi  the  coast  or  upon  Ibe  border  of  tho  continent 

that  is  the  /isirre 
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comprised  within  tlio  limits  of  the  Russian  possessions  as  designated  in  the  two 
preceding  Articles,  and,  in  like  manner  no  establishment  shall  ho  formed  by 
Russian  subjects  beyond  the  said  limits. 


Then  Article  VI  suys  : 

It  is  understood  thai  the  subj'eels  of  this  Britannic  Majcsly,  from  whntower 
quarter  they  may  arrive,  whelhi'r  Irom  the  ocean  or  from  the  interior  of  the  conti- 
nent, shall  for  over  enjoy  the  ri;.lit  of  navif.'atinf:  freely  and  without  any  hundranco 
wliatever,  all  the  rivers  and  streams  which  in  llunr  course  towards  the  I'acilic 
Ocean  may  cross  tlie  line  of  demarcatioii  iiiion  the  line  of  coast  described  in 
Article  111  of  the  |ii- sent  Convention. 

TIlut  doai'ly  applies  to  llie  I'mirrp ;  and  it  is  a  provision  Unit,  the  crest 
of  the  nioiinlains  when  tiiey  do  not  exceed  10  marine  leajtnes  from  the 
coast  bein};  the  dividing;  line,  there  is  to  boa  rij;ht  of  navif^ation  of  rivers 
which  wonld  be  the  means  of  reaching  the  British  possessions  behind 
that  tO-lea^'we  strip,  and  therefore  the  stipidation  is  that  for  ever  there 
shall  he  (he  right  to  navigate  tiiese  rivers  freely  and  withoni  hindrance. 

Now  !  go  to  .\rtiele  VII.  Article  VI  grants  a  perpetual  right.  Arti- 
cle VII  is  limited  to  a  definite  period.     It  says  : 

It  is  also  understood  that,  fur  the  space  of  ten  years  from  the  sifrnature  of  the 
present  Convention,  tiie  vessels  of  the  two  Powers,  or  (hose  belonging  to  their  res- 
pectivt^  subjects  shall  mutually  he  at  liberty  to  freiiuenl.  without  any  hindrance 
whatever,  all  the  inland  seas,  the  gulfs,  havens  and  creeks  on  Ihe  coasts  mcniiuned 
in  Article  111,  for  thi^  purposes  of  lisbing  and  of  trading  with  llie  natives. 

Therefore  inuler  thai  Article  there  is  for  a  limited  period  of  time  a 
right  given  ievcu  as  to  waters  which  vvoidd  he  according  lo  law  tcrriloriai 
waters)  of  user  of  such  waters,  aiul  that  extends  along  Ihe  wiiole  of  the 
coast  mentioned  in  Article  III.  lieally  I  feel  that  1  shotdd  lie  wrong  in 
dwelling  too  long  on  lliis  matter;  but  there  are  one  or  two  other  things 
to  which  I  must  call  attention. 

The  Triltunal  will  asU  tlie  question  :  —  What  position  after  this  Treaty, 
and  before  the  concession  to  (lie  United  States,  did  Hnssia  in  fact 
assume?  Heeause  of  course  the  conduct  ofliussia  will  throw  light  upon 
its  view  of  its  obligations  and  its  rights  so  far  as  thev  were  based  on 
that  Treaty,  or  so  far  as  they  arc  affected  by  that  Treaty,  or  so  far  as  thev 
existed  according  to  general  law.  For  that  purpose  I  will  refer  llie  Ti'ibu- 
nal  to  the  lirilish  (lase.ani!  I  would  begin,  inllhough  I  do  not  intend  lo 
read  it  all)  at  page  77,  whi(di  gives  a  hislory  of  Ihe  various  records,  so 
far  as  wo  have  got  Ihem,  of  tradings,  which,  u|)  lo  1821-18:2,')  un(|ues- 
tionably  were  almost  entirely  south  of  Ihe  .Menlian  peninsula.  lUit  I 
pass  on.  and  I  ask  the  Tribimal  to  followthe  position  taken  u|i  bv  Ihe  r'nilcd 
States  in  Uk;  llrst  instance  in  1810  in  Ihe  ease  (d'  the 
"  Loriot  .  I  Ins  vessel  nn<loubledly  was  seized  or  inter-  ruitoi  siaius  iu  tim 
fered  with  in  a  position  south  of  the  .\leutians,  and  some- 
where in  the  ncigibourhood  of  Sitka.  Hut  we  have  got  Ihe  views  taken, 
at  that  time,  by  Mv  Forsyth  i  who  was  then  the  Secretary  of  State',  of  the 
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effect  of  the  Treaty  of  1824.     At  page  80  an  excerpt  is  given  from  a 
letter  to  Mr  Dallas.     It  is  in  these  words  : 

On  the  olher  hand,  shonld  thoro  prove  lo  hu  no  Ilnssian  Establislimenls  al  the 
places  mentioned,  this  outrage  of  the  "  Loriot  "  assnmes  a  still  1,'raver  aspprt.  It  is 
aviolationoftheright  of  the  citizens  of  the  United  Slates,  irnnicmorially  exercised, 
and  secured  to  them  as  well  by  the  l.iw  nf  nations  as  by  the  stipulations  of  the 
1st  article  of  the  convention  of  18-2i,  to  llsh  in  those  seas  and  to  resort  to  the 
coast,  for  the  prosecution  of  their  lawful  conmiercc  upon  points  not  already  occu- 
pied. As  such  it  is  the  President's  wish,  that  you  siiould  remonstrate  in  an  earnest 
and  respectful  tone  against  this  groundless  assumption  of  the  Russian  For  Com- 
pany, and  claim  from  Mis  Imperial  Majesty's  Government  for  the  owners  of  the  brig 
'•  Loriol ",  for  tlieir  losses  and  for  the  damagns  they  havi;  sustained,  such  indemni- 
fication as  may,  on  an  investigation  of  the  case,  be  found  lo  bo  justly  due  to 
them. 


Mr  Dallas  himself,  wrote  on  the  16th  .\iigiist  in  liiese  terms  : 

The  1st  article  asserts  for  both  countries  general  and  [lermanont  rights  of 
navigation,  lishing,  and  trading  with  the  natives,  upon  points  not  occupied  by 
either  north  or  south  of  the  agreed  parallel  of  latitude 

without  any  limitation  at  all. 

Then  Mr  Forsyth  writes  lo  Mr  Dallas  on  tiic  3rd  Novcmher,  referring 
to  the  same  Article.     He  says  : 

The  1st  Article  of  that  instrument  is  only  declaratory  of  a  right  which  the  par. 
ties  to  it  possessed  under  the  law  of  nations,  without  conventional  slipulalioiis,  to 
wit,  to  navigate  and  fish  in  the  Ocean  upon  an  unoccupied  coast,  and  to  resort  to 
such  coast  for  the  purpose  of  trading  with  the  natives. 

The  United  Stales,  in  agreeing  not  to  form  new  ostablishmcnis  to  the  north  of 
latitude  of  51°  10'  N.,  made  no  acknowledgnent  of  tlio  right  of  llussia  to  the  terri- 
tory above  that  line. 

So  far  as  tlie  United  Stales  is  concerned  probahiy  tiiat  may  be  cor- 
rect; I  do  not  stop  to  criticise  that.     Then  he  goes  on  : 

It  cannot  follow  that  the  United  Stales  ever  intended  to  abandon  the  just  right 
acknowledged  by  the  1st  Article  to  belong  to  them  under  the  law  of  nations  —  to 
frequent  any  part  of  the  unoccupied  coast  of  \orlli  Amerii-a  for  the  purpose  of  fishing 
or  trading  with  the  natives.  All  hat  the  Convcnticju  iulmils  is  an  inference  of  the 
right  of  Russia  to  acquire  possession  by  sottiemenl  north  of  a4»  10'  N.  Until  that 
actual  possession  is  taken,  the  1st  Article  of  the  Convenlion  acknowledges  the  right 
of  the  United  States  lo  fish  and  trade  as  prior  to  its  negociation. 

Tiien  in  iiis  despatcii  of  llie  23rd  Fehrnary  1838,  Count  Nesselrode 
says  : 

It  is  true,  indeed,  tlie  llrst  Article  of  the  Convention  of  I  S'24,  lo  which  the  proprie- 
tors of  the  "  Loriot  "  appeal,  secures  to  the  citizens  of  the  United  States  entire  li- 
berty of  navigation,  in  the  PaciQc  Ocean,  as  well  as  the  right  of  landing  without 
disturbance  upon  all  points  on  Ihe  northwest  coast  of  America  not  already  occu- 
pied, and  to  trade  with  the  natives. 

Again,  Mr  Dallas  wrote  to  Counl  Nesselrode  on  the  liih  (17lh) 
March  1838,  and  in  that  he  interprets  the  Convention  as  applying  to  any 
pari  of  the  Pacific  Ocean.     He  says  : 

The  right  of  the  Citizens  of  the  United  Stales  to  navigate  the  Pacific  Ocean,  and 
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their  right  to  trndo  with  Iho  nl)origiiial  natives  of  the  north-wost  coast  of  America, 
without  llio  jurisdiction  of  oilier  nations,  aro  rif,'hts  whicli  constituted  a  part  of  their 
indopondunoo  as  soon  as  tiiey  (leclarcd  it.  Thny  are  riglits  founded  in  the  law  of 
nations  enjoyed  in  common  wilii  all  other  independent  sovereignties,  and  inca- 
pable of  being  abridged  or  extinguished  except  with  their  own  consent. 

Then  ho  proceeds  to  argue  the  queslion ;  hut  I  do  not  think  I  need 
trouhlc  the  Trihunal  to  read  the  wliole  of  that,  altliough  I  do  not  mean 
'.0  sugf.'^est  it  is  not  imporl'tnl ;  hut  it  innks  Uku  pliing  up  .i  mass  uf  argu- 
ment upon  u  point  which  we  have  to  suhniit  is  exceedingly  clear. 

Somewhere  between  1833  and  l8io  the  whaUng  industry  seems  to 
have  become  very  important.  Whalers  undoubtedly  had  penetrated  to 
Beiiring  Sea,  and  accordingly  you  will  find  at  the  bottom  of  page  83  this 
statement : 

At  this  lime- 
that  is  in  1840  : 

whalers  were  just  beginning  to  resort  to  HohriiigSea;  from  1810  t(j  1812  a  large 
part  of  tiio  fleet  was  engaged  in  whaling  on  tlio  "  Kadiak  (Jrounds  ".  Writing  in 
1812,  Etliolen  says,  thai  for  some  time  he  had  been  constantly  receiving  reports 
from  various  parts  of  the  tlulony  of  the  appearance  of  Ameiican  whalers  in  the 
neighborhood  of  the  shores. 

In  the  same  year  Etholcn  relieved  Kiiprianof  as  Governor  at  Sitka. 

In  I8il  the  Charier  of  the  Itnssiaii  American  Cumpuny  w.-s  renewed  for  a  fur- 
ther term  of  twenty  years.  i;ili(ilen  reported  llie  presence  of  llfty  foreign  whalers 
in  Behring  Sea. 

I  iiope  the  importance  of  liiis  is  apprecialed  —  whaling  is  one  of  the 
things  ex|>ressly  mentioned  in  the  Ukase.  Tiierc  is  no  restriction  in  the 
Treaty  to  any  kind  offisiiing;  it  is  general  and  svithoul  qualilication. 
Then  at  the  bottom  of  page  83  you  will  find  this  : 

In  1842,  according  to  Elholcn,  thirty  foreign  whalers  \vero  in  Behring  Sea.  He 
asks  the  llussian  Cidvernmont  to  send  cruisers  to  preserve  this  sea  as  a  inave 
clinisiiin. 

His  etl'orts  were,  however,  unsuccessful,  the  Minister  for|Forcign  Affairs  rep- 
lying that  the  Treaty  bi'tween  Kussia  and  the  United  Stales  gave  to  American  citi- 
zens the  right  to  engage  in  fishing  over  the  whole  extent  of  the  Pacilic  Ocean. 

The  reference  to  that  is  given. 

Mr  Justice  Harlan.  —  Who  is  Ktliolen ? 

Sir  Charles  Russell.  —  He  was  at  that  time  tiovernor  of  Alaska. 

Then  it  proceeds  : 

In  the  same  year,  inland  explorations  by  ZagosUin,  which  continued  till  1814, 
began.  Sir  George  Simpson,  Governor  of  the  Hudson's  Bay  Gonipany,  reached  the 
Stikine  post  just  in  time  to  prevent  an  Indian  ui>rising.  He  also  visited  the  llussian 
establishment  at  Sitka,  aTul  completed  an  arrangement  between  the  Companies  to 
interdict  trade  in  spirits  on  the  coast. 

Lord  Hannen.  —  You  were  about.  Sir  Charles,  to  tell  us  where  that 
statement  is.     I  am  referring  to  the  bottom  of  page  83. 

Sir  Charles  Russell.  —  It  is  in  Bancrofts  History  of  Alaska,  page  o83. 
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Lord  Hannen.  —  1  inoiiii  tlio  scnlenoo  willi  reference  lo  llie  Minislcr 
for  Foreign  Ad'aiis. 

Sir  Charles  Russell.  —  Thai  will  In-  tonnd  in  llio  cilalions  lower  down. 

Lord  Hannen.  —  Thai  is  w  hal  I  waul  \i>  j;ct. 

Sir  Charles  Russell.  —  II  is  in  Uancrol'l,  wlio  is  an  .American  author, 
as  probahly  you  are  aware.     Then  it  };oes  on  to  say  : 

About  lliis  tiiiic  Ww  lliissiiiii  Aiu'Mic.iii  (loniiiany  bocaaic  aliiiMicd  ill  \hv.  daiiffer 
lo  tlicir  lur  Irailo.  Evury  (dluil  was,  tln'ioluiu,  pul  luiward  by  Ibu  Company  and 
the  Governors  lo  iiulnco  llio  Foreign  Orilce  of  llu!  lliissian  Guvornment  In  drive  off 
llit'so  wbalrrs  from  iljc  toasts,  and  by  oxclndin^'  Ibcm  lor  a  j^ical  dislani'u  fioui 
sliorc  piovcnl  li'ospasscs  on  sboro  and  ibu  lial'lic  in  lurs. 

At  this  lime  |)elap;ie  sealing,  allhough  it  is  adniilleil  to  have  been 
carried  on  from  time  immemorial—  I  mean  I'mm  Ihc  eoasis,  by  the  na- 
tives —  probably,  bad  not  assumed  ver\  large  iiroporlions;  and  apj)a- 
renlly  the  .American  snbji'cis  and  the  IJrilish  subjecis,  and  olbers,  were 
doing  whi'l,  at  another  period,  Ihe  .\-  .  M'icans  had  done  in  the  Falkland 
Islands,  namely,  making  dcscenls  on  Ihe  islands  themselves,  and  taking 
seals  in  that  way,  which  lliey  had  no  right  from  any  point  of  view  lo  do  ; 
and  accordingly  Ihe  suggeslion  is  here  made,  that  in  order  lo  provent 
raids  Ihe  Hussian  Government  should  aulhori/e  the  driving  of  llieso 
wlialers  olF  the  coasts. 

Then  it  proceeds  lo  say  : 

In  tsn  explorations  were  carried  out  by  tlie  linssian  on  Ibn  Siistobina  and 
Copper  Rivers. 

Tbe  wbalers  from  [S','i  to  IS'IO  landed  on  tlu^  Aleutian  and  Kurile  Islands  roni- 
mittini,'  d(!predatious.  L'niled  Slates'  cai)lains  oiienly  carried  on  a  Iraflie  in  furs 
with  the  natives.     TiUhnienielT  writes, 

From    ISi;!    to    IS.'iO    there   were   conslanl    complaints  by  Ihe  Company  of   the 
increasing  boldness  of  Ihe  whalers. 

This  is  an  extract  from  a  iiistorical  review  of  the  formation  of  the  Mus- 
sian  American  Company  and  llieir  proceedings,  wrillen  by  Tikhmenief, 
a  Russian  chronicler,  it  i^;  referred  to  on  page  40  of  volume  1  of  the 
Appendix  lo  the  Hrilisli  Case. 

!  am  also  reminded  in  this  connection  that  Ihe  United  Stales  Counter 
Case,  on  page  'i'l,  refers  Id  this  enumeration  of  historical  fads  by  us, 
and  says  : 

Later,  however, especially  in  the  years  fidlowiuf;  ISIO,  Behriuj,'  Sea  was  actually 
visited,  as  ]iointed  out  at  pages  83  to  90  of  the  IJritish  Case,  by  nunu'rous  vessels, 
mostly  whalers. 

or  course,  the  point  of  Ihis  is  to  see  what,  if  anything,  lUissia  did. 
That  is  Ihe  point  which  I  am  now  coming  lo.  I  now  read  from  page  8i 
of  the  British  Case. 

In  l.s;ii  the  (iovernorCeiKM'alnflvisternSilKiria  asked  that  t'orei^rn  whalers  should 
not  bo  allowed  to  eome  wilbin  id  llalian  miles  of  Ihe  Hussian  shores. 
TikbmenielVthus  desi'ribes  the  resull  nftliese  represenlations  : 
Tbe  exact  words  of  tbe  letter  from  tbe  Foreiirn  oflico  arc  as  follows  : 
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Tim  (Ixinf;  of  a  lini'iil  sea  williiiiwliiclil'oii'i^'ii  vessels  should  he  |iiiihihileil  from 
whaling;  iilV  oiir  shoii's  would  md  lie  in  aceoidaiiri'  with  Hie  s|iii'll  id'llie  I'.oiivenlioii 
of  IS-ii,  uiid  Would  he  eoiitraiy  In  Ihe  |ii'ovisioiis  of  our  ('.onvenlion  of  IN-2,'i  with 
Gi'eal  llrjiaiii.  Mnri'ovi'i',  Ihe  ado|ilion  id'  siii  h  a  iiieasiiie,  wilhoiil  luidiiiiinarv 
Iiepdialioii  and  airaii^renieul  with  the  other  I'owcis,  mif;ht  IimiI  In  piolesls,  siiici! 
no  clear  and  iiiiiloriii  airreemeul  lia<  \(d  he  'iiairiveil  a  I  aiiiou^'  nalloiis  in  regard  lo 
the  liiiiil  (d'Jurisdietioii  at  sea. 

Ill  IHt"  II  re|ireseiilalioii  from  (iovernoi  Telienkid'  in  regard  lo  new  afifiressions 
on  Ihe  pari  of  Ihc  whalers  \iii\i>  rise  lo  fiiilher  eorrespondenee,  Soiiielime  hiil'ore, 
in  .liiiii'  isid,  Ihe  (iovermu' (ieiieial  1  r  i;astern  Siheria  had  expressed  his  ()|iiiiioii 
thai,  ill  order  lo  limit  lln^  wlialiii;.,'  opeiaUoiis  id'  foreij^'iiers,  it  would  he  fair  to  for 
hit  tlieiii  to  eoiiie  wilhiii  id  Italian  miles  of  oiir  shores,  lliu  ports  id'  i'driipaiilovsk 
nnd  llUhotsk  lo  he  exeiiuleil,  and  a  pa.vmeiil  of  101)  silver  rouldes  to  he  demanded 
al  those  polls  from  every  vessel  for  Ihe  rijrjit  of  whaliiij;.  Me  reeoiniiiendeil  llmt 
a  ship  ol  war  should  he  employed  as  a  eriiiser  to  walidi  foreij,'ii  vi.'ssids, 

i\ow  llini'i!  is  ii  tlisliiu't  cliiim  iiddresscd  lo  Hit!  lioviM'niiioiit  for  |)ro- 
loL'tiiin.     'I'liis  is  (ho  aiiswei'  : 

The  l''orel;.'ii  Ofllee  expri.'ssly  slated  as  follows  in  reply  : 

This  is  n^'ain  a  Icxliiul  (|uol(ilioii. 

We  have  no  riijlit  to  exclude  l'orei;;u  ships  from  that  part  of  Ihe  (Iroat  Oceau 
which  separates  Hie  eastern  shore  ofSiheria  from  the  iiorlh  western  shore  of  Ame- 
rica, or  III  make  the  iiayuienl  of  a  sum  of  money  a  coiidilion  to  allowing  them  lo 
lake  whales. 

Wiiiil  was  lliiil  soil  wliich  is  purl  ofllio  (iron!  Ocoiiii  niilcss  it  was  the 
Heliriiiji;  Soa  —  Ihalparlol'  liie  Ureal  Oooaii  which  separates  the  eastern 
slioro  of  Siheria  I'roin  Ihe  mnili-wc^slerii  shore  ol"  .Xmcrica '.'  May  I  call 
Ihe  altciilioii  of  the  Trilitiiial  lo  Hie  map'.'  What  is  Ihe  sea  thai  sepa- 
rates Siheria,  on  the  oiu!  haiiii,  iiom  Iho  norlh-wesl  coast  of  America  on 
Ihe  other,  unless  it  is  llio  iJehrin^  Sea;  ami  what  is  the  Ureal  Ocean  of 
which  lliat  inlerveiiinj;  sea  is  descrihed  as  part  unless  it  is  tiii!  f;real  South 
Sea,  or  Ihe  Paeilie  Ocean'.'  The  laiiguaj^'e  is  imiiihilahle  aiui  nnmisla- 
kcahle. 

Tikhmenicff  continues. 

The  Koreiirii  (Jl'liee  were  of  opinion  llial  Ihe  lixinj;  of  the  line  referred  lo  ahovii 
Would  re-open  Ihe  discussions  formerly  carried  on  hehveen  Kngland  and  France 
on  Iho  suhjecl.  I'he  limit  of  a  caiinoii-shot,  thai  is,  ahout  three  Italian  miles,  would 
iilouo  fiive  vise  lo  no  dispiile.  The  Korniffii  OHiee  oliserved,  in  conclusion,  that  no 
Power  had  yet  succeeded  in  limilint;  Hjc  freedom  of  llsliint;  in  open  seas. 

Ilia!  is  literally,  hislorically  Iriic; 

and  thai  such  prelensioiis  had  never  heeii  recoj.'uizeil  liy  lite  other  Powers. 
They  wei'e  coiiliileni  thai  Ihe  IIHinir  mil  of  ccdoiiial  cruisers  would  put  an  end  to 
all  difliciillies ;  there  had  no!  yet  heeii  time  lo  lest  Hie  eflicacy  of  this  nicasuro. 

That  is  with  reference  to  prcvenliiii;  raidini^  upon  the  islands  and 
coasts.  Then  there  is  another  slatemonl  there  with  further  details,  bring- 
iiig  it  down  to  a  later  period. 

The  President.  —  Is  Hie  aulhorily  of  this  official  gentleman  acknow- 
ledged by  Ihe  other  parly  ? 
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Sir  Charles  Russell.  —  Vi>s.  I  llioii^lil  I  ivml  a  inonn'tit  ago  a  pasMiigo 
ill  wliicli,  ri'fciriiif;  Id  llic  mtv  piini's  I  am  n-ailiiij;  I'roiii  pages  8U  In  ',)0| 
—  till'  I'liili'il  Slali's  ii'rcrrcd  lo  liii'sc  i|iinlaliiiris  in  our  Case, 

The  President.  —  I  nicaii  lli«  (|iiolaliiiiis  IVoiii  tin-  l{iis-*iaii  ol'licial 
tlociiiiii'iiN? 

Sir  Charles  Russell.  —  Vi-<,  I  lliouglil  Ilic  Trilniiial  \v<iiil(i  liavo  anpro- 
I'iali'c!  my  rcriTrrnc.  I  n-ri'iTcd  In  |iagi'"Jl  of  tlit'irComilcr-C.asf,  in  wliicli, 
relerriiig  lo  llic  very  passages  1  iiasc  liccii  reading,  tlicy  make  lliis  roni- 
menl 

Lalcr,  liiiwini'r,  i'S|i('ci;illv  in  llir  u'ais  riilliiwiiij;  I.SIO,  Itrliiiiij.'  Sia  was  acliially 
visiti'd,  as  piiiiili'i!  niil  a!  pa^i's  s:i  lo  !ill  ul  lln'  Kiilish  Casi',  hy  iiuiiii'i'niis  vrsscls, 
nidslly  wliali'i's.  Iml  il  is  >hi>\\,i  liy  llaiicjoll.  IIj>'  aiillior  ><>  I'ircpii'nily  (pmli'd  liv 
till'  lliili>li  (iovi'i  iiiiji'iil.  Ili.il  Mil'  wlialiii^'  iiiilusliy  was  iiol  I'm'  llif  UiissiaMs  a  pi'n- 
lllahli'  dill'. 

.Villi  liiis  is  liicir  lomniiMil  : 

General  Foster.  —  Would  il  lie  coiiviMiiciil  for  you  to  road  page  2o3. 

Sir  Charles  Russell.  —  I  \Nill.  if  yon  like. 

General  Foster.  —  I  siiduld  1m^  glad  if  you  would,  in  view  of  lli(>  I'ro- 
sidtMil's  fiiipiiry,  ix'causc  il  sliows  llial  svo  fonlradicl  disliiiflly  llie  (jnola- 
tioiis,  niado. 

Sir  Charles  Russell.  —  I  will  r(>ad  il  if  yon  wish.     II  says  here  : 

Hill  it  is  shiiwii  liy  llaiiciori,  llic  anlluu'  sn  lii'ipit'iilly  (iiiituil  by  llio  Biilisli  (io- 
voniiutiiil,  llial  l\\f  wlialiii({  iiulustry  was  iml.  Icir  thi'  Itussiaiis,  .1  prolilahli!  one, 
and  llii're  appi'ars  lo  iiavc  been  no  inolivi'  lur  piciti'Cling  llial  induslry  hy  the  impe- 
rial I'Kase  ol' the  colnnial  f^iivernnn'nl. 


Tiial  is  all  llio  commoiil  llial  is  iiiadi'  sn  fa 
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Itanci'iil'l  is  also  nMiTi'i'd  to  In  Ihr  llritisli  Casf  pp.  s;!  and  s',)  lo  sIkjw  llial 
in  ISl-J  till'  llu.-sian  (iuvcrnnienl  irniscd  Ktliolin's  ie(|iiist  llial  lli'hiin;,'  Sea  he  pm- 
tecled  ajiaiiist  invasions  ol'  l'oiii:;ii  whalers,  on  the  i.'ioiind  llial  the  Treaty  cd'  l.s-Jl 
between  llnssia  ^md  Ihe  United  Stales  ).'ave  In  .\inericaii  citizens  Ihe  ri^lit  to  cnirap'e 
in  li'hiiiL'  o\er  Ihe  whole  cxIpmI  ol  tin'  I'aeilie  lli-can.  Kioni  what  is  said,  however, 
by  this  same  anthoi'  immi'dialely  rollo<vin^''  the  above  eilalion,  il  appears  that, 
lhroUf.'li  llu' endi'avonis  oIKlhtdin  tin'  (ioveinment  at  h'n;;lb  let'eried  Ihe  mallei'  to 
a  Commillei' composed  (d uriieiaK  ol  Ihe  navy  di-pailment,  who  reporled  that  the 
cost  o!  Ilttini.'  out  a  eriiisiM'  I'or  the  pioiection  id'UebrinjtSea  airainst  roi'ei(:n  whalers 
would  be  -JOii  110(1  rouble  in  silver,  and  the  cost  (jf  inai.;laiinn^'  such  a  cral't 
S,'i  (Kill  roubles  II  year.  I  this  a  reeommeiulalion  was  added  that,  il'  Ihe  company 
were  willing-  to  assume  l-i  cNpendiliire.  .-i  cruiser  should  at  ipuee  be  |daeed  at  Ibeir 
disposal.  Hence,  accordii  lo  liancron.  Ihe  t'.iilnre  to  project  llehriiiL'  Sea  can  not 
be  traced  to  the  fact  tha  e  Itiis^ian  (ioviMiiincnl  considered  il  bad  lost  the  rifrht 
to  do  so  hv  the  Irealii's  ol      i-J  1  and  I.S-J."i. 


General  Foster.  —      is  a  (lueslidii  of  money,  lud  of  liglil. 

Sir  Charles  Russel!  —  Could  any  lliiiig  he  more  alisiird  liiaii  Iliis 
coiiimenl.  wliieli  is  gravtdy  refeired  (o  as  a  eominciil  iiii|uigiiing  llie  accu- 
racy of  llu;  oxcerpis  from  llicse  ol'licial  acconnis'.'  \\  iioro  is  llie  sngges- 
iion  llial  llu'se  aeroiints  are  iiol  accurate'.'  What  there  is  here  is  a  sug- 
gestion thai  the  failure  to  pi'otccl  Huj-lian  rights  was  owing  lo  ihe  fuel 
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that  it  wniild  lie  loo  ('xpuiisivo  lo  ilo  ll.  Tlial  is  (iio  only  Miiggesliuii  tliut 
h  niiulu  on  this  piiftu. 

General  Foster.  —  Uancrut'l  says  so. 

Sir  Charles  Russell.  —  if  he  said  so.  it  is  cilod  in  \oiir  case. 

General  Foster.  —  Quoting  rioin  yoiu'  own  auliior. 

Sir  Charles  Russell.  —  I  Ihink  Ihcn-  nuist  Ih*  a  limit  to  lliosc  inlt:- 
niplions.  I  liav(!  f;ralilifd  yuii  so  lur,  and  have  liecn  iilcasi'd  lo  !»•  able 
to  ({ralil'y  \on.  hi'innM"  il  is  a  strong-  |Miinl  in  favour  oi' what  1  have  heen 
addrcssinj;  the  Tiiitunal  n|)on.  I  iuivc  nad  the  paffi-s  tVoni  tho  lellorsol' 
till'  lMtri>if;n  MinisliT  in  whiih  he  said  :  \\ C  Imvi'  no  rif;hl  lo  do  it  :  il  will 
iv-o|M'n  IIk!  (lut'stion  holwccn  Ihc  llrilish  llovcrnnuMil  and  liieGovornnient 
of.Vnierii'a  il'  wi-  allcni|it  lo  do  il. 

The  President.  —  Is  that  all,  (ii-ncral  FosUm',  yon  wish  to  he  read 
from  Hie  Coniiler-Case  under  Ihe  jireseiil  ciicnmstanees  .' 

General  Foster.  —  As  il  apjiears  the  inlerrnplion  is  nnweleonie,  we 
will  leservc  it. 

Sir  Charles  Russell  —  I  assure  yon,  il  is  nol  nnweleomo  —  my  friend 
is  (iiiili-  wroii^'.  Ml  am  reading  anvlliin^;,  and  there  is  anvlhiii};  else 
wliiidie\|daiiis  ils  mei'iiiii^  or  puis  a  dill'erenl  meaning'  on  it.  I  shall  always 
be  willinj;  lo  read  il :  hut  really  lo  make  lliis  a  i'onndalion  for  slalinj;  that 
the  I'niled  Slati-s  had  iin|pir  .led  the  aeeuraes  of  our  ipiulalions,  I  must 
say,  is  ahsnrd. 

General  Foster.  —  If  I  iindersiood  Counsel  jiisl  now  to  remark  that 
he  has  read  an  aulhorilalive  deelaration  from  Ihe  lliissian  Minisler  I 
misiindi'i'slood  him:  I  understodd  Ilia!  lie  ri-ad  il  from  a  hislorian. 

The  President.  — Thai  is  ijuoled  from  Ihe  Fon'ign  Ofliee.  Il  is  in 
inverted  eonimas. 

Sir  Charles  Ru  isell.  —  I  hc^  (ienoral  Foster's  pardon.     It  may  he  my 

faiill.  hill  I  Ihoii^hl  I  read  '•  Tikhmenielf  lliiisdi>serihes  the  resiill  of  llieso 

represenlalions  "  ;  and  Iheii  he  proeeeds  lo  sa\  :  "  The  exael  wurds  of  the 

letter  i'rom  Ihe  l''oreif;ii  Ol'liee  were  as    follows  ".     Then  Ihe   words  are 

given  in  inverted  eommas.     Then  on  Ihe  next  pajje  —  I  have  no  donht 

1  was  nol  expressiiii;  myself  wilh  siiflicient  eieai'iiess  —  he  (joes  on  in 

inverted  cmiimas  to  say  •■  The  I'oreign  Ol'liee  expressly  slated  as  follows 

in  reply  : 

We  liavc  Ml)  lijriil  Id  exfliiile  fiii'eif,Mi  ^llip^  froiii  Hint  pari  o\'  llio  fiioal  Oroaii 
vvliirli  so|)aral('s  Ihe  I'aslciii  sliorc  nj'  Sihi'iia  Irdiu  Hie  luirlli-w i'>li^ni  slicnc  ipi' 
.'ViiinrlCti,  or  lo  make  Hie  |ia\'iiii'ijl  ufa  >iiiii  <>!'  iiiiimi'v  a  ('(iiiiiillnn  lo  allowiiiir  llu'iii 
l<i  lake  wliales.  " 


this 

I'Cll- 


Lord  Hannen.  —  Have  von  i,'ol  "  iJaiiei-ofl  "  here?  I  do  nol  mean  in 
the  room,  hut  for  reference. 

Sir  Charles  Russell.  —  Wo  have.  Il  is  ipiite  availahle,  and  1  can 
send  for  il  at  any  moment. 

iNow,  I  am  lolh  lo  make  a  reference  lo  a  siihject  not  pleasant  to 
either  of  ns,  and  I  will  content  myself  wilh  saying  that  certain  of  those 
falsilied  documcnls  relate  to  the  period  after  the  Treaties,  and  consist,  in 
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largo  purl,  of  intcrpoliilions  siijif^oslinp;  that  tlicre  liad  been  interferoncc 
by  Hiissia,  which  would  have  been  iiK'oiisistoiit  willi  ils  liii(>  action  as  we 
now  know  it  to  be.  I  content  niysoH'  with  sayinj;  thai.  Thoy  bc^in  at 
page  (50  of  till!  orij;inal  Case,  and  ^o  on.     I  do  not  enlarge  upon  it. 

Tlicn  there  is  one  olher  thing  I  nuist  say  in  this  connection,  and  \ 
think  it  brings  this  niullcr  practically  to  a  eonchisioii.  .Vtter  the  IJkase 
of  1821,  there  were  two  conlirnialory  Chartei's  granted  to  the  Itussian- 
Amcrican  (lonipany,  ami  the  signilicant  change  in  Ihe  langnage  of  those 
Chaiters,  compared  with  the  original  Charter  unde^  the  Lkas(!  of  1821,  is 
itself  signilicantand  conclusive  upon  Ihe  |ioinl  upon  which  I  am  addres- 
sing you. 

In  order  thai  this  point  may  bo  appreciated,  let  me  invilc  your  allen- 
tion  to  volume  I  of  Ihe  United  States'  .\pptMidix,  at  page  1(1,  In  look  at 
what  the  terms  of  the  original  I'kase  were. 

The  |uirsiiils  ol' cciinniorcc,  whaling',  and  lisliory.  ami  of  all  ollici'  inilnsliy  mi 
all  islands,  polls,  and  j,'nll's,  iiicludin^f  tln' whole  of  llio  noiiluvestcoaslor  Aiiiciiia, 
bcfiinniiij,'  IVoni  Hcliiin;;  Straits  to  Ihe  ,'il"  of  norlhcrn  lalitndc,  also  fioni  llio 
Akniliaii  Islamls  (o  lhi>  casli'iii  coastof  Slhcria,  as  well  as  alonu'  the  Knrile  Islands 
from  l<"hrin^''s  Sli'ails  I.-  (he  South  cape  of  the  Island  of  Urup,  namely,  to  the 
lo"a(r  northern  latitude      ,  e\elu>ively  f^i'anled  to  liussiau  sulijeels. 

That  is  the  4(li  olSeplemiipr.  182! .  There  are  pi'ovisioiis,  as  you  will 
recollect,  for  the  conliscation  of  vessels  Ihal  come  wilhin  llic  limils  Ihere 
setoiil.  The  Charier  i>\'  1821  is  on  page  2i,  and  il  C(in(>edes  lo  Ihe 
Company  Ihe  privilege  (d' huuling  and  lishing,  lo  Ihe  excinsioTi  of  all  olher 
Hiissian  orfoceigu  sidijecls,  lliroiighoiil  Ihelci  riloric^s  long  since  in  the  pos- 
session of  Ihissia.  and  llieii  il  (lescril)(>s  Ihe  extenl  oflhose  territories  in 
miu'b  the  same  language.  .Now,  if  von  turn  lo  page  27,  you  will  liiid  the 
document  at  Ihe  Imtlom  of  Ihal  |)ag(^  headed,  "  Cordirmalion  of  Charter 
of  1821  ".  This  coulirmalion  was,  in  fact,  pidilishcd  liy  Ihe  Senal(!  on 
March  2'.)lhiApril  IDIh)  182'.),  live  years  alter  Ihe  Treaty  with  the  Itiiled 
Stales, and  four  y(>ars  after  lh(>  Treaty  with  (ireal  lii'ilain.  If  Itiissia  was 
acting,  aswe  assume  sin:  was,  in  good  I'ailh  in  Ihe  mailer,  yon  wcmld  ex- 
pect lo  see  a  lecognilion  id"  these  Treaties,  and  of  Ihe  fact  (d'limiliug  Ihe 
rights  which  could  bo  propei'ly  granled  to  Ihe  dill'ei'cul  suhjecis,  and, 
Jiccorilingly.  um  do  fimi  it  on  page  28. 

The  limits  of  navitral ion  and  indnslry  d' Ihe  Company  an'  deti'l'uiineil  liy  the 
Irealics  oonchidod  with  Ihe  Ilniled  Slates  of  America  l>  I"),  IS-it,  and  with  Kn 
pl.-ind  rehiiiary,  Iti  ilS  ,  IS-i,'i. 

In  all  Hie  places  allotted  to  ilnssja  liy  these  fiealies  there  shall  he  reserved  lo 
the  ConLpany  Ihe  iii;lil  to  pidlil  hy  all  Ihe  Im- and  llsh  IndMsliies.  lo  the  exclusion 
of  all  olher  llu-siaii  suhjeils. 

Vou  see  Ihe  ;'hangt^  at  once.     Then  comeN  .Article  \  II. 

All  Ihe  arlieles  of  Ihi'se  rules  and  of  Ihi'  privdcLtes  puhlisheil  loirelher  with  them, 
which  are  not  limited  hy  !he  aforesaid  frealies,  and  which  are  nol  eonlrary  lo  Ihe 
Ukase  of  Ucloher  lith,  IS-J7,  coucerciny  outranci!  into  service,  shall  remain  in  full 
force . 

Therefore,  "1  is  the  clearest  recognilion  Ihal  lliev  had  no  longer  llio 
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rif,'iil  lo  oxcliidc  foreigners  from  llic  pursuit  of  (ishing,  because  the  power 
ill  the  first  was  exclusive  of  ail  oilier  liussian  and  ofall  foreif^n  subjecls. 
In  liie  eonliriiiatory  Ciiarler  of  I82*.),  il  is  IJiissiau  siihjects  only;  and  the 
powers  f^ranled  lo  liussian  sulijecis  are  to  bo  deteraiinod  and  limited  by 
the  elfeet  of  those  Treaties. 

Mr  Justica  Harlan.  —  l*o  yon  ronslrne  thai  lo  mean  lliat  Hnssia  in- 
tciidcd  foreign  snl)jei!ts  lo  prolil  in  the  fur  and  lislt  industries  which 
would  otiierwise  belong  to  Hiissia? 

Sir  Charles  Russell.  —  Xo;  I  have  said  nolhing  liiat  would  liear  that 
meaniiii;.  In  Ihc  Trealy,  so  far  as  lliere  were  exclusive  rights  given,  of 
course,  she  had  a  right  to  deal  with  Ihem;  but  I  deal  with  llio  on(>  point 
only,  and  do  not  waul  I  >  he  led  away  lo  others,  of  tlu;  recognition  of  the 
right  ofihe  subjecls  of  (ireat  iiritain  and  of  the  I  idled  Slates  to  lish  in  the 
itehriugSea;  Ihat  under  the  leriiis  of  the  Charter  of  1821.  six  davs  after 
the  dale  of  the  I'kase,  in  I  he  whole  area,  embracing  and  including  |{(diring 
S(!a,  Ihere  was  an  exclusion  of  ail  foreign  subjecls  and  of  all  Russian  sub- 
jects; bill,  in  Ihe  conlirmalory  Charier  of  182',),  Ihere  is  Hie  omission  of 
llu!  exclusion,  as  far  as  Ihe  Trealy  alfecls  Ihe  area,  d'' foreign  suitjeels 
allogelher. 

Mr  Justice  Harlan.  —  '  Hiink  I  ought  lo  say  that  I  have  no  desire  to 
lead  Counsel  lo  oilier  subjec'.s  ;  my  only  wish  was  to  follow  out  the  matter 
to  which  lie  referred,  as  I  supposed. 

LoidHannen.  —  And  I  am  bound  lo  say  I  have  ili(\  same  dilliciiltv  as 
Mr  .bislice  llarlaii.  That  is  plainly  coiilined  lo  the  exclusion  of  all  Rus- 
sian subjecls  in  places  allotted  to  lliissia 

Sir  Ch&.rles  Russell.  —  Clearly. 

The  President.  —  The  leii-year  clause,  !  suppose. 

Sir  Charles  Russell.  —  Ves.  .May  I  respectfully  beg  .Mr  .lustice 
Harlan's  pardon;  1  am  sure  I  did  mil  mean  lo  convey  that  I  did  not  desire 
tile  ipieslion  lo  be  pul.     I  Ihouglil  I  had  made  my  meaning  clear. 

So  in  Ihe  Conlirinato;y  Charier  of  18ii,  on  page  28,  dated  the  lOth 
of  October,  18ii,  Arliclell  savs.  — 


Till'  liiiiils  (ifllii^  iKivi,:;:ili(iii  :mil  Iradc  ul'llie  (loinpaiiy  on  llic  slioi'C  of  the  Con- 
Uiiciil  ;iii(l  oil  llic  Islands  ol'  Noi'i'twcstiini  .Viuerica  ", 

and  it  repeals  Ihe  course  i^f  Ihe  line;  of  deuiiircation  in  Ihe  Treaty  between 
Greal  ISrilain  and  Itiissia;  and  llieii,  in  seclion  '.).  it  [irovides  : 

III  all  [ihiccs  annexed  to  llussia  liy  llio  alKivenii'iilloiiiMl  ilidiiiiilalioii  llicio  is 
granted  lo  111!'  Coiii|iaiiy  tlin  l,^lll  lo  cany  mi  Ihe  fur  and  llshliij,' iiidnsliies  lo  the 
exi'liision  of  all  liussian  sulijecis. 


I  do  not  think  Ihere  is  anylhing  else  in  that  which  it  is  important  to 
draw  allenlion  lo. 

iNow,  I  have  practically  deall  with  bolh  branches  of  .\rtieIo  I.  The 
Tribunal  will  observe  Ihat  it  conlains  Iwo  divisions:  lirst,  what  exclusive 
jurisdiction  in  Ihe  sea  known  as  Uehring  Sea  did  Hnssia  assert  and  exer- 
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cise,  and  wliat  exclusive  rights  in  the  scal-fisiierics  did  Hiissia  assert  and 
exercise?  1  have  incidentally,  of  course,  addressed  myself  to  hoth  ques- 
tions. 1  want  to  say,  one  word,  however,  about  the  question  of  the  exclu- 
sive right  iu  the  seal  lisheries. 

Mr  Justice  Harlan.  —  Before  you  go  to  that,  Sir  Charles,  let  me  make 
one  enquiry  so   that  I  may  get  your  view  fully. 

We  are  required  in  the  first  question  to  answer  what  exclusive  ju- 
risdiction Hussia  asserted  and  exercised.  If  I  remember  rightly,  both 
M.  de  Poletica  in  his  letter  to  Mr  Adams,  and  Baron  Nicolay  in  his  teller 
to  Lord  Londonderry  or  Count  Lievcn.said  thai  Bnssia,  if  it  deemed  pro- 
per, could  dc'lare  the  whole  of  the  Ocean,  the  Pacific  Ocean,  metre  rlan- 
sum  ;  but  ihey  did  not  intend  by  such  Ukase  to  assert  any  such  right,  but 
only  limited  their  declaration  to  particular  localities.  Now,  do  you  con- 
tend that  in  answering  that  question  we  slioidd  regard  this  announcement 
of  Hussia  of  its  right,  if  it  thought  proper,  to  ex(>rcise  this  exclusive  juris- 
diction over  lliese  waters,  as  an  assertion  within  the  meaning  of  the 
Treaty? 

Sir  Charles  Russell.  —  Certainly,  an  assertion. 

Lord  Hannen.  —  But  not  an  exercise? 

Sir  Charles  Russell..  —  But  not  an  exercise.  I  will  formulate  in  pre- 
cise language  what  we  submit  ought  to  be  the  answers  to  each  of  these 
four  questions. 

i  was  saying  a  word  about  what  exclusive  rights  in  the  seal-fisheries 
did  Hussia  assert  and  exercise.  Upon  this  there  docs  not  seem  to  be  any 
xainra  oc  tho  oxdu.  fooui  for  qucsliou.  Bussia  was  the  lerrilorial  owner  of 
Hrori!:s''''"x'!'rru°l  t'"'  I'rl bjlof  Islauds.  Bnssia  exercised  llie  rights  of  lerri- 
inKussu.  torial  ownership  upon  those  Islands,  and  had  the  riglils, 

whether  she  exercised  Iheui  or  not  I  know  noi  and  can.'  not,  but  the  right 
to  exercise  Ihem  exclusixcly  of  all  other  persons  and  Bowers,  nnl  only 
on  (he  Islauds,  but  williin  '.)  miles  of  the  coast  of  the  Islands.  There  is 
no  suggestion  that  Bussia,  as  regards  the  seal  lisjieries,  n:ade  at  any  lime 
any  assertion  greater  than  or  dill'ercut  from  the  asserlion  which  she  would 
be  jusli(ie<l  iu  making  as  lerrilorial  owner.  1  find  none.  My  learned 
frietuls  would  answer  lluil,  and,  as  1  conceive,  (piile  rightly,  by  saying 
thai  lliere  was  no  need  for  her  lo  assert  any  right  outside,  because  pelagic 
sealing  had  not  got  lo  such  dimensions  as  to  call  for  her  interference. 
Thai  I  do  not  propose  to  deal  with  at  Ibis  stage  of  the  arginnenl  al  all, 
because  it  woidd  embrace  llie  more  wide  and  general  question  of  what 
right  she  couhl  have  asserted  iu  point  of  fad,  wliicii  is  not  the  point 
touched  by  cpu'slion  1.  it  is  not  (he  (jueslion  of  what  right  she  had  in 
fact,  il  is  what  right  she  asserted  and  exercised.  I  will  consider  whether 
she  cduld  have  any  right.  Of  course,  the  Tribunal  knows  I  assert  that 
she  could  not,  except  the  rights  llial  i)eloug  (o  her  as  lerrilorial  owner, 
—  rights  rti/iititi'  .in/i;  the  exclusive  right  to  take  what  was  upon  her  ter- 
ritory, the  right  lo  exclude  anybody  else  from  liial  territory;  and  a  similar 
right  extending  to  the  maritime  bell  of  3  miles  beyond  her  territory. 
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Senator  Morgan.  —  As  lo  that  iiiar{,'in!il  belt,  I  iinderslood  yon  to 
say  a  moment  ago  tliat  IJiissia  at  that  time  said  that  tlie  Nations  liad  not 
agreed  lo  liie  3-mile  Hmit  as  a  matter  of  international  law. 

Sir  Charles  Russell.  —  in  ord.or  that  the  Trihnnal  may  follow  this 
exaclly,  I  will  repeal  the  queslion  that  you,  Sir,  have  been  good  enough 
to  address  to  me  in  relation  to  my  limitation  of  the  ."J-miles  on  the  coast : 
yon  suggest  lo  me  that,  in  one  of  the  communiealions  from  Itussia,  it 
had  been  slated  Ihal  the  3-mile  marginal  hell  was  not  then  determined,  or 
fixed  or  universally  agreed  upon  limit  of  territorial  waters. 

I  think  there  is  li'ulh  in  that  suggestion.  It  was,  lo  a  gnsiter  or  less 
extent,  indelerminale.  It  was  1  think  generally  fixed  at  the  length  lo 
which  cannon-sliot  could  be  carried,  and  llial  may  have  varied  more  or 
less ;  but  it  is  (piite  true  to  say  that  at  that  time  it  was  not  quite  clearly 
fixed,  whether  it  was  .'5  miles,  or  i  miles,  or  o  miles,  but  beyond  that 
there  was  no  difference.  There  was  a  certain  marginal  belt,  the  |)recise 
limil  of  which  has  in  later  years  rome  to  be  recognized  at  3  miles,  or  a 
marine  league. 

The  President.  —  It  has  no  relation  lo  our  subject,  and  perhaps  it 
would  be  belter  not  lo  piess  tluit  (jueslion  too  lightly  even  to-day. 

Sir  Charles  Russell.  —  .No,  because  as  the  power  of  arms  is  inciea- 
sed,  it  may  be  llie  application  of  Ihal  pr'iiiciple  terrx  diiininiiiDi  /iiiilur 
tibi  fiiiitiir  iinnonim  ris  niay  I'eceive  a  greater  expansion.  II  is  not  a 
queslion,  I  wonlil  venture  lo  say,  Ihal  need  trouble  us.  It  is  admitted 
that  Ihere  is  a  maiginal  bell  which  lo-day  may  be  indeterminate,  but 
indeterniinale  only  within  narrow  and  confined  limils. 

Senator  Morgan.  —  Then,  I  take  il.  it  was  entirely  indelinile  how  far 
lUissia  claimed  al  Ihal  time  jurisdiction  in  a  leri'itorial  sense  in  Uebring 
Sea. 

Sir  Charles  Russell.  —  l»o  you  mean  before  or  after  the  L'kase? 

Senator  Morgan.  —  At  thai  lime. 

Sir  Charles  Russell.  —  There  is  a  great  difference.  Il  is  clear  thai  by 
the  l'kase  if  thai  had  iieen  persisted  in  she  ciainn-d  territorial  jnrisdiclion 
over  the  whole  of  l!elM'iug  Sea.  As  I  have  pointed  out  she  was  insisting 
on  100  miles  from  the  land,  which  100  miles  from  the  land  would  have 
shut  l!(diring  Sea  and  maiie  ilaw;(//y'  iIiui.skui. 

Mr  Justice  Harlan.  —  .May  not  thai  llnow  some  light  on  the  fact, 
\\hicli  sirnck  me  in  the  correspondence,  Ihal  Mr  Canning  did  not  at  any 
tin. 3  menlion  the  IJehring  Sea  or  llie  Sea  of  Kiimschalka,  bul  seemed  to 
have  conslanlly  in  his  mind  keeping  open  Itehring  Straits,  because 
if  the  100-uiile  limit  was  enforced  thai  would  close  IJehring  Strait. 
Of  course  he  must  have  proi'ceiled  on  tlie  ground  that  Itnssia  disclaiuii-d 
ain  purpose  of  keeping  foreign  vessels  oul  of  the  0|)en  waters  of  IJehring 
Sea.  The\  could  not  gel  oul  lo  the  .Arctic  Ocean  unless  IJehring  Straits 
were  open. 

Sir  Charles  Russell.  —  Willi  deference  that  is  not  what  the  corres- 
pondence shews,  because  the  queslion  of  IJehring  Straits  being  closed 
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comes  up  in  relation  to  a  din'oreiit  subject  —  llie  access   to  the  Arctic 
Ocean  beyond  if. 

Mr  Justice  Harlan.  —  Mr  f.anningsaid  —  Wo  cannot  get  totlie  Arctic 
Ocean  wilii  vessels  of  discoviiry  unless  we  go  Ihrougii  Heliring  straits. 

Sir  Charles  Russell.  — True  he  uses  tlic  reference  in  a  very  signifi- 
cant way.  lie  says  liie  Power  tiiat  could  propose  to  ilself  tlie  notion  of 
treating  the  Pacific  Ocean  as  mare  rldiisiiiii  miglil  tiiinU  it  right  to  close 
13eliring  Stn'ils,  which  is  only  48  miles  wide.  Tiiat  the  Ukase  involved 
the  assertion  of  territorial  dominion  over  Itehring  Sea  is  made  apparent 
also.by  the  slaloment  of  M.  Polelica  justifying  the  I'kuse  on  the  ground 
that  they  were  entitled  to  treat  it  as  a  itmrc  rhiininn,  iner  fcrmve,  but 
they  did  not  intend  to  push  their  rights  to  that  length,  lo  sing  sight  of  the 
fact  tiiat  pusiiing  their  rights  of  sovereignly  lo  100  miles  from  Ihe  coast 
did,  it  was  insisted  on,  ellectually  close  Itehring  Sea  if.  And  Ihat  Ihal  was 
a  claim  of  territorial  sovereignly  is  clear  from  the  opinion  of  the  King's 
Advocate,  which  I  read,  and  also  the  more  important  opinion  of  Lord 
Stowell,  that  a  right  lo  prevent  people  coming  over  any  land  covered  by 
water  is  necessarily  an  assertion  of  territorial  dominion  over  that  water. 

Mr  Justice  Harlan.  —  The  language  of  Lord  Sloweil  is,  the  territo- 
ries claimed  are  of  different  species,  islands,  portions  of  the  Continent, 
and  hii-ge  |)orlions  of  Ihe  sea  adjoining. 

Sir  Charles  Russell.  — Quite  right.  Sir,  and  Hehring  Sea  would  be  a 
very  large  ])orlion  t)f  Ihe  sea  adjoining,  and  that  would  make  Ihe  point 
stronger.  Me  was  regarding  it  as  lOU  miles  from  the  coast,  lie  says 
thai  is  terrilorial  jurisdiction  over  100  miles  from  the  coast. 

Mr  Justice  Harlan.  —  I  do  not  say  yon  are  not  right;  I  only  wanted 
lo  see  what  your  view  was. 

Sir  Charles  Russell.  — ■  1  do  not  Ihink  il  could  be  contended  by  the 
other  side  Ihal,  if  a  I'ower  asserts  an  exclusive  I'ighl  lo  possession  of  a 
cerlain  area  of  land  covered  by  water,  and  says,  we  have-  the  right  to 
exclude  anybody  else  from  coming  in  Ihat  area,  that  that  is  anything 
but  an   isserlion  of  territoi'ial  jurisdiclion  over  Ihat  area. 

Mr  Carter,  —  My  argument  was  dislinclly  Ihe  oWwr  way. 

Sir  Charles  Russell.  —  I  confess,  il  astonishes  me  lo  hear  il. 

Mr  Carter.  —  I  only  seek  to  coi'recl  a  inisappreheiisiou. 

The  President.  —  .And  of  course  it  is  cori'ect  for  Counsel  lo  acknow- 
ledge Ihal  Ihey  did  not  argue  the  point  in  Ihat  way.  I  Ihink  Ihey  stand 
on  the  same  ground  as  you  do.  They  do  not  argue  the  point  of  jurisdiction 
as  lo  Ihe  first  (piestion.  \To  M''  f^nrtcr]  I  do  not  understand  in  your 
argument  yon  called  u|)on  us  lo  decide  Ibiil  Ihe  rights  claimed  orexercised 
by  linssia  were  rights  of  territorial  jurisdiclion. 

Mr  Carteif.  —  We  do  not.  The  interj  relation  thai  I  put  in  my  argu- 
ment on  Ihe  Ukase  was  that  il  was  iiol  aii  asserlion  of  lerrilorial  dominion 
over  the  sea,  bul  a  mere  assertion  of  a  i'ighl  lo  protect  a  shore  industry 
by  piolective  ii:easnres  stretching  over  the  s(ui. 

Sir  Charles  Russell.  —  Then  we  agree  as  lo  the  first  question. 
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The  President.  —  II.  is  ii  relief  lo  us  In  beiievo  you  do.  You  do  not 
deny  liisiorioally,  that  is  as  a  poiut  of  history,  tliat  IJussia  asserted  these 
territorial  rif^hls  of  jurisdiction,  whicli,  upon  my  impression  at  lirst  sight 
(lliough  I  do  not  express  any  delinite  opinion  of  my  own)  according  to 
the  despatciies  of  .M.  de  Polctica  and  Haron  Nicohiy  and  Count  Nesselrode, 
seem  lo  he  expressly  reserved  hy  Hiissia. 

Mr  Carter.  —  1  do  not  quite  undcrsland  the  suggestion  of  I  ho  learned 
President. 

The  President.  —  In  the  (!i|)lomalic  despatches  of  M.  de  I'oletica 
and  Haron  .Nicokiy  and  of  Count  .Nesselrode,  the  .Minister  of  P'oreign 
Affairs,  the  Hussians dcelarcd  that  they  might  have  the  right  of  conside- 
ring the  sea  between  the  two  coasts  of  .Asia  and  .Vmerica,  that  is  lo  say, 
not  only  Bchring  Sea  but  a  great  portion  of  the  Aortli  Pacific  Ocean,  as 
being  a  mure  claiisiini\  that  is  lo  say,  a  sea  on  which  llicy  have  the  rights 
of  territorial  sovereignly.  I  say  you  did  not  touch  thai  point  in  your 
argnmont. 

Mr  Carter. —  I  said  in  reference  lo  Ihal,  that  while  they  declared  Ihat 
they  nrighl  have  asserled  that  light,  they  expressly  declared,  or  what  I 
understood  as  expressly  declared,  that  they  did  not  inlcnd  to  assert  it; 
Ihal  lh(!  measnre  was  designed  as  a  preventive  one.  That  islosay,  it  was 
as  I  understood  il  for  the  purpose  of  protecting  a  shore  iiidustrv  ;  Ihat 
they  did  not  intend  to  assert  territorial  dominion  over  Hehring  Sea,  al- 
tliongh  Ihey  said  they  might  assert  il. 

The  President.  —  That  they  might  assert  il  if  they  chose  to  do  so? 

Mr  Carter.  —  If  lliey  chose  lo  do  so  ;  bnl  that  they  did  not  choose  to 
assert  it  by  the  Tkase. 

The  President.  —  There  is  some  donbl  as  lo  the  use  of  the  word 
"  assert".  1  think  you  use  the  word  "  assert  "  in  a  difl'ercut  meaning 
from  what  Sir  Charles  does. 

Mr  Carter.  —  They  said  Ihey  might  assert  it,  and  assert  il  rightfully. 
There  is  no  doubt  about  that. 

The  President.  —  They  did  not  moan  lo  exercise  it? 

Mr  Carter.  —  ''"'y  did  not  mean  even  to  assert  il. 

Sir  Charles  Russell.-—  Mr  President,  there  is  a  latent  ambiguity  in 
my  iViend's  slateiiieiil  which  mnst  be  cleared  up.  I  began,  in  order  lo 
avoid  that  ambiguity,  by  giving  lo  this  Tribnnal  what  I  conceived  to  be 
the  meaning  of  Ihal  lirst  question,  in  order  to  show  that  when  "  right  " 
and  "  exclusive  jurisdiction  "were  there  referred  to,  it  did  not  mean  the 
gen(>ral  inherent  right  which  a  nalion  lias  to  protect  its  properly  or  its 
inl(!resls,  \sliich  I  will  discuss  hcreal'ler,  bnl  thai  Hk;  qnestion  was  |)oin- 
ted  to  whether  linssia  had  asserledand  exercised  territorial  jurisdiction. 

Lt!l  WW.  recur  lo  that  point,  which  I  now  see  I  was  (piile  right  in  endea- 
vouring lo  make  clear  at  the  beginning  of  the  discussion.  1  pointed  out 
that  a  right  of  defence  of  |n-operty  or  interest  was  not  an  exclusive  right. 
The  word  in  the  qneslion  is  "  exclusive  ".  I  pointed  out  further  that 
still  less  was  it  an  exclusive  right  of  jurisdiction  in  a  defined  area,  because 
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I  poinloil  out  tliat  a  rifjlit  of  deronce  or  protection  of  properly  or  inlcrcsl 
knew  no  eirenmscription  of  spat;e  except  wliere  the  property  to  be  defen- 
ded \vii«,  whore  llio  interest  to  he  defended  was.  I  was  not  tlien  disciis- 
sinj;  wiiellier  llicre  were  the  rights  which  my  leai'ned  friend  professes 
exist  in  tliat  regard.  I  was  assuming  tiieni  lor  tlie  moment.  Tliereupon 
I  proceeded  lo  point  out,  an<i  I  hope  eslahhshod,  lliat  what  the  ipiestion 
meant  was  whether  lUissia  liad  or  iiad  not  asserted  a  sovereign  authority 
exehisive  of  all  oilier  persons,  and  in  a  defined  and  delinilc  ariui,  namely, 
IJchring  Sea;  and  1  made  that  out  —  at  least  1  thought  I  made  it  out  — 
by  saying  llial  llie  case  of  the  I'lited  Stales  had  been  huiil  up  on  that 
theory  by  the  use.  amongst  other  Ihiugs,  of  these  docinnenls  wiiich  have 
proved  to  be  uni'eliable.  I  madt;  that  out  by  showing  llie  legislalive 
enaclmenls  of  the  United  Slates  Congress,  based  upon  its  derivative  title. 
I  further  made  thai  out  i)y  the  mode  in  which  Ihey  have  invoked  that  nui- 
nicipal  iiutbority,  as  a  uuiuicipal  aulhorily  exercisable  in  a  delinile  area. 
And  tiually  1  made  that  out  by  the  libel  in  the  (lourl;  by  the  argument  of 
their  counsel;  by  the  argument  before  the  Supreme  Com! at  Washington  , 
and  by  llie  appri'ciation  of  thai  argument  and  position  as  expressed  by 
tlie  .bidgesof  thai  High  Court. 

The  President.  —  That  is  perhaps  more  of  historical  than  of  practical 
interest  to  the  (jneslioii  which  is  laid  before  us. 

Sir  Charles  Russell.  —  I  think  myself  it  is  imporlanl,  as  I  lake  the 
liberty  of  saying,  because  of  its  far-reacbiug  conseciuences.  My  argu- 
ment has  been,  from  lirsl  to  last,  that  every  one  of  these  assertions 
up  lo  the  lime  we  came  into  Court  —  |iraitically  every  one  of  these  as- 
sertions —  is  based  on  the  territorial  claim  of  the  I'niled  Stales  ;  (piestion 
live  as  well  as  (iiieslioiis  one.  two,  three,  and  four.  Hut  1  do  iiolwisli 
lo  anticipate.  The  point  I  :uii  upon  is  lliis  :  you  have,  with  great  defe- 
rence, lo  answer  the  ([uestion  in  llii\  sense  in  wliich  vim  ul  .ersland  that 
(pieslion  ;  and  Hie  sense  in  which  tlial  (|uestion  is  to  be  understood,  I 
am  respectfully  submitting,  is  that  lln^  Tribunal  is  aslved  lo  say  whelher 
Hiissia  asserted  and  exercised  —  and  1  repeal  my  words,  asserted  and 
exercised  —  tenitoiial'or  sovereign  aulhorily,  exclusive  of  all  oilier  per- 
sons, ill  the  lielii'ing  Sea.  'ihal  is  the  eiueslion  lo  which  you  havi;  lo 
make  your  answer. 

The  President.  —  Certainly  ;  oneof  the  cpiestious. 

Sir  Charles  Russell.  — .\s  to  tli(>  <iueslioii  of  exclusive  lights  in  the 
seal  lisiieries.  I  have  already  dealt  witli  thai,  and  I  caiiiKil  see  that  there 
is  much  I'oom  for  discussion  or  diil'ereiice  belwceii  us.  There  is  no  sug- 
gestion that  Itussia  either  asserted  or  exercised  any  rights  in  relation  to 
seal  tisheries  otiiei'than  those  lliat  belonged  to  Uiiv,  luliDiir  xa/i,  as  owner 
of  tile  I'ribilof  islands. 

Mr  Justice  Harlan.  — Thedill'erenrc  between  counsel,  Ihcn,  in  resjiecl 
to  Ibis  tindiiig.l  understand  to  be  this  :  Von  assert  thai  iJiissia,  in  lliese 
dilferent  ways  you  have  pointed  out,  did  assert,  within  the  nieauiiig  of 
that  question,  exclusive  jurisdiction  in  the  whole  ofllehring  Sea  ij\    lliis 
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Ukase.  On  the  oilier  side,  it  is  conlendpd  Ihul  Kiissiii  diii  not  assert 
such  exclusive  jurisdiction  by  that  l.kase,  hut  expressly  disclaimed  a 
purpose  (o  assert  il. 

Sir  Charles  Russell.  —  So  I  understand.  Hut  again.  Judge,  with 
great  deference,  Hint  statement  illumines  the  jioint  with  which  the  Tri- 
bunal must  still  deal,  as  to  what  is  the  meaning  of  the  (juestion. 

Mr  Justice  Harlan.  —  '  understand  that. 

Sir  Charles  Russell.  —  And  my  point  is  —  and  I  suhmit  I  have  demons- 
trated it —  that  when  "  exclusive  jurisdiclion  "'  is  spoken  of,  it  means 
exclusive  jurisdiclion  in  Hehring  Sea;  and  an  exclusive  jurisdiction  in 
Behring  Sea  means  exclusive  jurisdiction  in  a  particular  and  defined 
area;  and  that  exclusive  jurisdiclion  in  a  particular  and  dehned  area 
means  territorial  or  sovereign  jurisdiction,  and  nolhing  else.  Of  course 
if  I  am  to  argue  theipiestion  again  as  to  what  Hie  Ikaso  meant,  I  should 
have  !o  go  over  Iho  ground  with  which  you  aie  very  familiar. 

Mr  Justice  Harlan.  —  '  think  we  all  understood  your  argument. 

Sir  Charles  Russell.  —  Thai  I  am  not  going lo  do:  hut  iiow  it  can  he 
contended  thai  when  it  is  slated  in  the  I'kasc  of  1821, 

llio  piii'siiils  of  (•(iiiiiiii'rcf.  whaliiij:  and  lislicry,  and  ul' all  ullicr  imluslrv  (Hi  alt 
islands,  |iiirts  and  iinlls,  iutdndini;  Ihc  wiicdc  ul'  llic  nmlliwi'sl  i-oasl  ul' Aiiicrical 
bcyinnint;-  rnmi  Itolirintr  Straits  to  Iho  .'it si  degree  (if  Noi'tluMii  lalinidc.  also  from  tln' 
.\linitian  Islands  In  tin'  eastern  eoasl  of  Silieria,  as  well  as  alont;  Ihe  Ivnrile  Islands 
from  ItelningStrail  to  the  South  Cape  of  the  Island  of  Unip,  viz,  to  Ihe  i;i  degree 
iiO  minutes  northern  latitude,  is  exclusively  granted  lo  llussian  sidijeols  :  — 

and  when  in  furtherance  of  Ihal  exclusive  grant  il  is  prohihilcd  lo  all 
foreign  vessels  to  approach  within  less  than  one  hundred  llalian  miles, 
subject  lo  conliscation  :  — 

How  those  two,  laken  together,  can  be  anything  less  than,  or  dilTerent 
from,  an  asserlioi  of  territorial  sovereignly,  with  a  sanction  io  support 
thai  Ici'rilorial  sovereignly,  |)ass(>s  m\  comprehension.  .Vndlhal  was  the 
case  originalK  made  h\  Ihe  United  States.  I  will  leave  the  subject  bv 
riling  one  more  passage  from  their  Case,  page  )i'.).  This  makes  it  appa- 
rent, unles  I  am  greally  mistaken.     II  is  near  Ihe  loji  of  page  O',)  : 

I'rom  the  foregoing  historical  review  it  appears  : 

Fiisl.  Thai  jjrior  and  up  to  the  dale  of  Ihe  Tiealies  of  Is-Jl  and  1K-J,'i.  Itussia 
did  assert  and  excreiee  exclusive  rights  of  eoiunieiee,  hunting  ami  lishing,  on  Ihe 
shores  and  in  all  Ihe  waters  of  Hehiing  Sea. 

Second.  Thai  the  hody  of  water  known  as  Hehi'ing  Sea  was  uol  included  in  Ihe 
phrase  "  I'acilic  Ocean  "  as  used  in  the  Treaty  of  lS2;i. 


What  docs  Ihal  mean?  II  means  thai  there  was  nolhing  in  those 
Treaties  which  interfered  wilh  lUissia's  assertion  and  exercise  of  exclu- 
sive rights  in  KehringSea  mentioned  in  paragraph  one. 

Third.  Thai  afler  saidTrealy  of  I.S-j;;,  Ihellnssianliovennnenl  eonlinued  to  exer- 
eisoexclusivejuridielionover  Ihe  whole  of  Hehring  Sea  npio  Ihe  lime  of  the  cession 
of  .\laska,  in  so  f;ir  as  was  necessary  lo  preserve  lo  Ihe  Itiissian-.Xmi'riran  Company 
themonopolyof  the  fin'-seal  industry,  and  to  prohibit  Ihe  taking  on  Ihe  land  orinthe 
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water  by  any  otlirr  persons  or  (companies  llie  I'lir-seals  ri'sortiuf,'  In  tln'  I'riliilor 
Islands. 

As  I  have  pointed  oiil,  llioi'(>  is  not  a  trace  of  evidence  wiiicii  relates  to 
the  (|ueslion  so  far  as  fur-seals  are  concerned. 

l!iit  hero  aj;ain  my  learned  friend  .Mr  ('arl(!r,  as  I  iTspeclfnIly  tliinU, 
is  confusin}^  the  motive  of  this  altempled  legislation  hy  Itnssia  with  the 
effect.  The  motive  may  have  heen  to  protect  this,  that  or  the  other;  hut 
the  fact  ^\as  that  it  asserted  territorial  soverei-jnly. 

I  will  hring  out  my  meaning;,  in  concludinj,'  this  hranch  of  the  ques- 
tion, hy  formulaliuf!;  precisely  the  answers  which  I  suhniit  the  Trilmnal 
ought  to  j^ive  to  these  four  questions.  They  are  fornudated  with  some 
care  and  at  length  at  page  2G  of  our  printed  Argument : 

The  forffri'inf? 'acts  ami  arjj;iini(Mils,  it  is  subiuillod,  roiicliisively  establisli  that 
the  fi)llo\vint?  answers  sliouUI  bo  ^'ivcni  to  tbe  llrst  I'mu'ipicstions  in  aitifli'  li  of  the 
Treaty  of  Arliilralioii. 

To  i|iii'stioii  oiii'.  That  Unssia  exercised  no  exchisivi'  jurisdielion  in  Hehrinu; 
Sea  prior  to  I.Stl";  that  in  \X-U  otdy,  Unssia  asserted  exidnsive  jiirisdi'dion  over  a 
part  of  licdirin^;  Sea  alonjf  its  coasts,  but  that  she  withdrew  the  assiM'lion,  and  never 
afterwards  asserted  or  exercised  such  jurisdielion. 

Mr  Justice  Harlan.  —  W  hat  do  you  mean  by  the  phrase  there,  "  over 
a  part  of  Hehring  Sea  "'.' 

Sir  Charles  Russell.  —That  is  the  hiui(ire<l  miles  which  is  mentioned 
in  the  Ukase.  We  might  have  treated  .M.  Polelica's  letter  as  an  assertion 
of  authority  over  the  whole  of  IJehring  Sea,  and  1  thiidi  wo  should  have 
been  well  founded  in  doing  so;  hut  we  prel'eri'cd  to  lake  the  legislative 
act,  which  speaks  of  one  hundred  miles. 

Mr  Justice  Harlan.  —  1  do  not  understand  that  answer  to  include  the 
idea  llial  Itussia  asserted  exclusive  jurisdiction  over  the  whole  of  Behring 
Sea  hy  the  Ukase  of  1821. 

Sir  Charles  Russell.  —  1  do  not  think  it  necessarily  means  that. 
Whal  the  framers  of  these  answers  have  done  is  this  :  They  might  accor- 
ding to  the  statement  of  M.  de  Polelica,  or  according  to  the  elfecl  of  the 
Ukase,  perhaps  have  been  juslilicd  in  aditpliug  llie  claim  of  dominion  over 
the  whole  of  iiehi-iiig  Sea;  but  whal  Ihey  have  been  conlent  willi  doing 
was  to  I'cly  upon  the  legislative  act  itsell',  the  I'kase  :  and  as  llu;  Ukase 
made  llie  limit  of  KlO  miles,  lo  stale  that  in  llie  terms  of  the  Ukase  itself. 
1  say  therefore  llial  Ibis  is  literally  the  correct  answer  lo  (juestion  one  : 

Thai  in  ISil  only  Russia  asserted  oxelusivt!  jurisdiction  ov.  i  a  part  of  liehrin^' 
SeaaloMffils  coasts,  but  dial  she  withdrew  the  assertion,  and  never  allerwards 
asserted  or  exercised  such  jurisdiction. 

That  Unssia  exercised  no  ex(  lusive  rii;hts  in  Ihe  si'al  lisheries  in  Itehrinj,'  Sea 
priorto  IStl"  ;  Ihal  in  I.S-JI  oidy.  Unssin  cliiinieil  ex(  lusive  rij;hls,  as  includeil  in  her 
claim  of  jurisdielion  exlendiiifr  to  100  mili's  from  Ihe  eoiisl,  bul  thai  she  withdrew 
the  assertion  and  never  afterwards  asserted  oi'  I'xercised  such  rijjhis.  The  only 
exclusive  rif,'hl  which  Itussia  snbse(iuenlly  (exercised  was  tlu'  rii;ht  incidental  lo 
her  terrilorial  ownership. 

To  (lueslion  (wo.  'I'hal  (ireat  Urilaiii  ueilher  ri'coi.'ni/.(Hl  nor  conceded  any 
claims  by  Ilussia  of  jurisdiction  as  lo  Ihe  seal  lisheries.  i.  e.,  either  la)  of  exclusive 
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jurisdiction  in  Bolirin},'  Soa,  or  (b)  oxclnsivii  rifihts  in  the  (islirrios  in  Dohrinp  Sea, 
savo  as  already  niontioneil. 

Tlial  is  to  say,  siiviiij,'  IIk;  rij,'lits  iiieidonlal  to  territorial  ownei'ship. 

To  (|ucsli(in  llirco.  Tliat  Ili'lirin;,'  Sea  was  inrhidi^d  in  «  Pacific  Oroan  »  in  the 
Trinity  o|'  is^.";;  tlial  Itussia  ni'itlii'r  Indd  nor  (^xclusivuiy  oxcrcisi'd  any  riijlits  in 
npin'in^  Si:a  after  tho  Treaty  of  I8-2j,  savo  only  sneli  territorial  risjiils  as  were 
allowed  to  her  hy  itdernalional  law. 

To  (|iieslion  tour.  That  no  ri|.'lils  as  to  jurisdirlion  or  as  to  the  seal  lisheri(<s  in 
Behrin^c  Sea  east  of  llie  water  houiidaiy  in  the  Treaty  hetween  the  United  Stales  and 
Russia  of  the  aitlh  Mareh  ISilT,  passed  to  the  United  Slates  under  that  Treaty, 
cxe('i]t  sueli  as  were  ineidenlal  to  tho  islands  and  otiiei'  territory  ceded. 

Tlioso  aro  llic  answers  wliicli  wo  say  wo  liavo  by  the  argument  that  I 
have  Bubmilloii  estal)iishe(l  as  the  correct  answers  to  he  given  to  eacli  to 
these  four  r|ueslioiis. 

Senator  Morgan.  —  There  are  seven  or  eight  answers  there  to  four 
questions,  as  I  uiidorstand  it. 

Sir  Charles  Russell.  —  As  a  inalter  of  fact  there  arc  four  answers  to 
four  (iiiestions.  Tliore  is  tlic  precise  number  of  answers  to  the  precise 
number  of  (pieslions. 

Now,  sir,  I  have,  I  am  happy  to  say,  got  to  the  end  of  that ;  and  I  really 

feel or  I  did  feel  until  my  friend's  interposition that  I  ought  to 

offer  an  apology  for  taking  so  long  to  demonstrate  what  we  humbly  sut- 
mit  is  very  easily  made  clear. 

The  President.  —  We  will  come  next  to  the  lifth  question. 
Sir  Charles  Russell.  —  Yes,  Sir. 

The  Tribunal  here  adjourned  for  a  short  lime. 


THE    Fliril   QUESTION 


Sir  Charles  Russell.  —  Mr  President,  I  now  proceed  to  address  myself 
to  the  consideration  of  what  llie  answer  of  the  Tribunal  ought  to  bo  to 
the  5th  question  of  Article  VI;  and  in  order  to  assist  Iho  Tril)unal  in  for- 
mulating that  answer,  it  is  obviously  necessary,  in  llie  tirst  place,  as  I 
have  thought  it  necessiicy  in  the  case  of  lhi>  lirsl  foiu'  questions,  to  endea- 
vour to  lix  what  is  llie  meaning  of  the  question  itself,  because,  unless 
the  question  itself  is  clearly  understood,  it  cannot  bo  seen  what  is  the 
proper  and  delinito  answer  to  the  (piestion.  Now,  in  order  to  convey 
to  the  Tribunal  the  meaning  which  I  submit  is  the  correct  one,  I  have  to 
call  your  attention  to  what  1  understand  to  be  the  general  suggestion 
or  meaning  put  upon  it  by  my  learned  friends  on  the  other  side,  and  I 
wish  to  state  to  the  Tribunal  how  I  propose  to  deal  with  the  inalter.  I 
propose  in  the  (irst  place  to  stale  and  to  justify,  if  I  can,  the  moaning  which 
I  attach  to  the  question. 

I  cannot,  of  course,  venture  to  assume  that  that  is  the  construction 
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which  the  Tribiiniil  will  nllnch  lo  if  ;  iiiid.  liKMoforc,  I  sliall  proceed  to 
consider  what  oii(;hl  lo  he  llie  .iiiswcr  assmniiif,'  llia(!my  coiislriiclion  is 
wroii};,  ami  llial  |iiil  liy  the  oIIht  side  is  ii}.dit.  Now,  speaKiiif;  broadly, 
lliu  I'onslriii'tioti  piil  liy  IIk;  oilier  side  is  lliis,  Ihal  the  Triliiinal  is  asked 
to  say  what  rif^ht  of  proleelion  or  of  properly  of  any  kind  the  United 
Slates  possesses  in  i-espeet  to  seals  I'refpienlin;;  Hk-  islands  of  Ihe  I'nited 
Stales  in  Hehrinj;  Sea,  wiien  sneh  seals  are  I'onnd  onlside  Ihe  ordinary 
Ihree-niile  limit.  They  put  Iheir  inlerpi'elaiion  in  various  xsays  :  iirsi, 
what  rifjhl  is  there  in  Ihe  individnal  Inr-seal?  allhon};h  lliey  sa\  it  is  not 
necessary  for  lliem  lo  pnl  the  rijilil  so  liij;h  as  that  :  secondly,  \f  Ihoy 
have  nol  properly  in  the  in<lividiial  I'nr-seal,  what  ri^hl  of  properly  is 
Ihere  in  whal  lliey  are  pleased  lo  call  Ihi^  fni'-seal  herd?  and,  a^'airi,  Ihey 
say  il  may  nol  he  necessary  lo  pnl  il  even  so  iiijjli  as  Ihal.  And,  linally, 
if  Ihey  have  no  properly  in  Ihe  imlividnal  seal,  nor  any  properly  in  Ihe 
herd,  whal  rifjlil  in  the  nalin-e  ofa  properlv  rij^iil  is  Ihere  in  Ihe  imlnslry 
carried  on  by  means  of  the  fnr-soals  npon  Ihe  I'ribilof  Islands?  They  say 
thai  in  on(!  way  oi'olher  nl'  lh(»s(;  three  forms  (|neslion  o  is  addri-ssed  to 
Ihecpieslion  of  properly  :  either  in  seals,  in  the  lieni,  wr  in  the  indnslry; 
and  that  Ihe  rif;hl  of  protection  lliere  leferred  lo  is  such  ri^hl  of  prol(H'li(jn 
as  a  nation  may  exercise,  accordinj;  to  internalional  law,  in  defence  of  its 
properly  in  tlie  seals,  or  in  the  herd,  or  in  Ihe  industry  founded  upon 
them. 

.Now  I  think  I  have  staled  cori'eclly  the  various  modes  in  which  their 
sujijieslions  are  made.  I  shall  consider  Ihosc.  and  assume  that  they  arc 
ri^hl  in  Iheir  construclion  of  the  meauiii^  of  the  (pu-stion.  but  I  have  lirst 
to  sa\  that  I  dissent  entirely  from  Ihal  as  heiu^  Ihe  meaning;  of  Ihe  ipies- 
lion.  1  dissent  from  the  suf^jjeslion  Ihal  it  is  either  the  rif;hl  of  properly 
or  Ihe  ri|;ht  of  proleclion  lliat  is  intended  lo  be  covered  by  that  tifth 
question.  Then  I  shall  he  asked,  and  pr'operly  askeil,  whal  is  my  con- 
struclion of  tiiat  (pu'slion?  i>oes  il  mean  piopei'ly  and  I'i^hl  of  protec- 
tion in  the  fur-stnds  freiiuenliiif?  the  Hehrinj;  Sea  wherever  those  I'ui'- 
seals  are  lo  be  found?  I  say,  no.  II  is  a  question  just  like  Questions  I, 
2,  '^,  and  i,  al  the  hoWom  of  which  is  the  assertion  of  exclusive  jni'is- 
diclion;  and,  therefore  I  am  now  iudicatin;;  the  |ioiut,  nol  ar^uin^  il  : 
1  will  justify  il  presently  ,  that  as  tlu;  main  volume  and  sticn^tli  of  Iheir 
Question  raised  ly  <'iise  WHS  prcseu led  aud  is  presented  in  Ihe  correspondence, 
iSi™;'  'Iu"i""i„''.'  Il'"  property  ri^lil  indicated  in  Question  ."i  is  the  exclusive 
tio..  in  Hohrinr  s,.a.   ,.j„|,,  |,,  ^.,|^^.  |'„r.scals  \\\  llic  liehriu-  Sea;  that  is  to  say, 

a  |)ropcrly  ri^ht  of  an  exclusive  chai-acter  in  the  lishery  in  the  Iteh- 
ring  Sea  and  not  in  the  seals  either  as  individuals  or  as  a  herd,  —  in 
other  words,  an  exclusive  ri^hl  lo  lake  Inr-seals  in  Hebriug  Sea,  lo  pre- 
vent anyone  else  takiiifj  tlnun  in  Mehrin^  Sea,  —  in  oth(>r  words,  Iho  as- 
sertion of  a  properlv  rifjlit  of  an  exclusive  ebaracler  in  the  lishery  in 
llehi'iuf;-  Sea,  and  not  in  the  individual  seals  or  in  the  herd. 

How  is  this  position  made  clear?     In  the  lirst  inslanec,  the  reference 
in  the  opening  words  of  Article  VII  shew  that  Ihe  framers  of  Ihe  Treaty 
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(IcxiSiii'il  III  ti'fiil  iirliclc  \ ,  like  llii<  lu'ccodiiif;  qiioslioiis,  as  u  (jiiohlioii  of 
exclusive  jiiiisdiclioii,  lu>caiist;  llii!  words  of  arliclo  VII  are  ; 

II'  Ihn  (l('toiiiiiiialii)ii  of  llio  foiejfoiii);  (|iinslioMs  as  lo  llio  I'xciusivu  juiisdiclion 
of  liio  I'liiltil  Stall's  sliall  leave  Hie  siilijert  in  such  jMisilidn  (hat  llie  toiiciineiico 
of  (ireal  llrilaiii  is  iieeessarv  : 

Then  llu!  (|iu!sli()ii  of  lli'j.iilalioiis  is  lo  arise;  and  il  is  iiol  a  railed,  jt 
could  iiol  he  arjAiied,  liiereftiri!,  Ilial  (|ii('slii)ii  .'1,  as  il  stands  in  liiis  Treaty, 
was  not  inlendcd  lo  raise  a  (iiieslion  of  exeiusive  jurisdiction.  That 
exclusive  jurisdiction  would  he  the  exercise  of  llie  rij;ht  lo  which  I  have 
already  adverled,  lilt!  exclusive;  ri;;hl  lo  lake  the  seals  in  the  llehriiii: 
Sea  and,  aee(iui|ian\in}{  that  ri^lit  and  in  |ii'otecliiiii  of  that  rij;hl,  exclu- 
sive Jurisdiction  in  the  eastern  part  of  llehrinj,' Sea,  for  the  proleelion  of 
that  riKhl. 

.Now,  iiow  is  that  made  apparent '.'  I  have  referred  lo  the  lanjiuagc 
of  Article  VII;  I  have  now  to  refer  lo  the  olh  article  of  l\n'  Mm/us  Virondi 
of  iH<»2.  That  Ailide  deals  with  what  is  lobe  the  elfecl  iiii  the  (pies- 
liou  of  conipensatioii  should  Ihe  I'i^lil  of  (ii'cal  Itrilaiu  he  aflii'nied,  or 
should  Ihe  ri^hl  oflireat  Itrilaiu  Id  takt;  seids  he  ue^alived. 

Senator  Morgan.  —  You  uieau  Hritisii  suhjeets  ;  not  the  Government  of 
Great  lirilaiu? 

Sir  Charles  Russell.  —  Yes,  certainly  ;  I  mean  IJi'ilish  subjects,  because 
it  runs  liius — If  the  result  of  Ihe  Arhilraliuii  be  to  aflirm  the  rij;lit  of 
British  sealers  lo  lake  seals  in  Ihe  liehriiif,' Sea  within  the  hounds  claim- 
ed by  the  IJiited  Stales,  thai  is  Ihe  eastern  part  of  IJehring  Sea  under 
its  purchase  from  Russia,  then  eompensaliiui  is  lo  be  niaile  b\  Ihe  L'liilcd 
Stales;  if,  on  Ihe  other  hand,  llie  lesullof  Ihe  Aibilration  is  lo  deny  the 
right  of  Brilisii  sealers  to  lake  seals  \\illiin  the  said  watei's.  then  com- 
pciisalioii  is  to  be  made  b\  (ii'eat  lirilaiu  lo  Ihe  Lulled  Slates. 

.\ud  1  point  out  that  if  (|ueslion  5  was  intended  lo  touch  or  lo  raise  a 
question  of  properly  in  the  individual  seals,  or  in  the  herd  of  seals  as 
they  have  been  called,  or  iu  the  industry  founded  on  llujse  seals,  the 
limilaliou  as  lo  compeusalidU  could  uol  have  been  reslricled  lo  Ihe  mere 
question  of  the  right  to  lake  seals  in  liehriug  Sea  :  because  |)roperlv  is 
properly,  and  if  the  property  in  Ihe  fiu'-seal  is  aflirmed  to  be  in  Ihe  Liniled 
Slates,  I  agree  most  eulindy  willi  the  argiimeid  of  .Mr  darter  thai  that 
right  of  properly  is  uol  lost  because  possession  (jf  Ihe  thing  is  lost. 

The  rights  of  properly  attach  lo  a  lliiiig  wherever  the  thing  is;  so  as 
to  the  herd,  so  as  lo  llie  industry;  and  what  makes  this  point  clear-  is 
that  we  have  now  upon  the  (piesliou  of  Hegtdalious  Ihe  argument  put  for- 
ward that  in  truth  the  greatest  injury  that  is  done  lo  the  seals  as  iiidivi- 
diuds.  to  the  seals  as  a  herd,  to  tin;  industry  eari'ied  oji,  or  said  to  be  car- 
ried on  in  relation  lo  them,  is  done  outside  Hehring  Sea  and  iu  the 
approaches  to  the  Aleutian  jiasses;  and  yel  the  limitation  as  tocompensa- 
lion  is  to  depend  simply  upon  "aye"  or  "no",  is  there  aright  in  Hk;  liri- 
tish  subject  lo  take  seals  in  liehring  Sea  within  Ihe  bounds  claimed  by 
the  United  Stales  under  its  purchase  from  Hussia. 
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Senator  Morgan.  —  Tlml  \n  iiul  llic  compensation  that  is  provided  in 
till!  Miithis  V/nriidi.  That  cDiiipcnsalidn  is  provided,  liccaiiso  (he  (iovern- 
incnl  lias  laUeii  lliis  suhjecl  up,  and  it  is  a  (pieslion  lie[\N(>eii  (lie  (ioverii- 
menls  as  to  daina},'es  under  the  .I/o(///.v  r/Vy7/(//',l)eeanse  of  their  inlerven- 
tion  in  the  nialter  of  seal  hnnting  or  lishin^,  to  prevent  it, 

Sir  Charles  Russell.  —  I  (piile  af;ree,  iiiil  I  ilo  not  see  how  that  wea- 
kens the  I'lirei!  of  my  posilioii. 

Senator  Morgan.  —  I  do  no!  say  that  it  docs  sit  all. 

Sir  Charles  Russell.  —  The  two  (loverninonls,  ni'  ciiurse,  an-  me- 
rely re|)re>eulalives  of  the  iiiler(!sts  of  their  respeelivc  nations. 

Senator  Morgan.  —  This  is  the  lirsl  lime  IIk^v  assniiied  to  he  so.  They 
niu<le  the  Modus  Vivcnili  and  agreed  to  suhmil  the  damages  arising  out  of 
that  fact  to  the  .Vrhitralors. 

Sir  Charles  Russell.  —  That  may  he,  I  am  not  eoneerned  lo  dispute 
thai.  .My  poiiil,  of  course,  is  this,  that  if  the  framers  of  this  Treaty  had 
any  idea  of  raising  heforc  this  Trihiinal  the  question  as  it  is  now  presented, 
of  individual  |)roperty  in  the  seals  or  in  the  seal  herd  or  in  the  indiislry 
founded  upon  it,  the  Article  dealini;  wilii  the  ([uestion  of  eompeiisalion 
ought  not  to  have  been  restricted,  could  not  legally  have  been  res- 
tricted, merely  to  killing  wilhin  itehring  Sea, especially  as  it  is  apparent, 
according  to  the  allegali(Ui  made  on  the  other  side,  that  tliti  greater  por- 
tion of  the  mischief  is  doni!  outside  liehriiig  Si-a. 

Mr  Justice  Harlan.  —  .May  that  not  be  explained  in  part  by  the  fad 
that  that  relates  lo  damages  for  abstiiiniiig  from  Ihe  exercise  of  llial  light, 
during  the  pendency  of  the  .Vrbilraliou,  to  take  seals  outside  iJehring 
Sea? 

Sir  Charles  Russell.  — That  is  exactly  what  I  am  pointing  out.  If  it  was 
intended  to  say  there  was  a  right  in  the  individual  sisals  outside  Hehi'ing 
Sea,  or  in  the  herd  outside?  ISehriiig  Sea,  or  that  Ihe  iudnsli'v  could  bo 
alVeeted  by  anything  outside  liehring  Sea,  then  the  limit  of  compensation 
would  not  have  been  put  as  il  is  in  Hk;  .'ilii  Article.  Thai  is  exactly  my 
ai'gument  ;  but,  ol'coui'si',  1  am  only  iieginiiing  my  juslilicalion  (d'  Iliis 
meaning,  because  the  TriUunal  miisl  be  good  enough  to  bear  in  minil.  — 
1  have  in  all  conscience  rccuri'ed  lo  it  ol:c.'!i  enough,  and  I  am  alVaid,  so 
as  to  weary  the  Tribunal,  —  that  myconleMliiji!  is  Iliis,  that  Ihc  whole  case 
of  the  I'nited  Slates  actually  preseided  in  ihr  diplomatic  eorri^spondence 
was  a  case  I'onnded  pi'imariiy  u|ioii  leriiiii'ial  dominion  and  jurisdiction 
in  Ihe  easleru  partof  IJehring  Sea.  Tiie  case  !)aseil  upon  their  municipal 
legislation  —  the  case  advauciMJ  in  the  Courts,  inferior  and  superior  — 
the  case  bused  on  the  l"]xe<;utive  action —  based  on  the  instructions  and 
argument  of  Iheii'  cfiunsel  —  liascd  on  the  reasons  on  which  they  invoked 
the  aulhorilv  of  their  municipal  Tribunals  —  based  on  the  arguments 
presented  to  the  Supreme  Court  —  based  on  the  judguieiils  of  those  Supi'eme 
Courts,  was  a  case  founded  upon  this  territorial  dominion.  I  am  not 
saying  that  there  is  not  in  the  Case  and  Counter-Case  put  forward  by 
the  United  States  Counsel  a  dillerent  interpretation.     I  am  dealing  with 
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the  Treaty,  with  the  rondiicl  of  llio  llnilod  Slates  and  their  advisers,  and 
Willi  the  diplomatii!  correHpondcnco  up  to  the  date  of  the  Treaty.  And 
now  I  turn  to  liiat  coi  cspoiKhsnce  for  one  nionicnl,  though  not  at  any 
great  length.  I  begin  with  an  important  letter  ofMr  IJlaine,  frecpiently  re- 
ferred to,  of  the  17lh  Dec,  IH'IO,  which  is  at  page  2(i:}  of  the  large  volume 
of  the  United  Slates  correspondence.  I  am  not  going  to  trouble  the  Tri- 
bunal with  the  whole  of  that  letter. 

On  the  2nd  of  .Vugiist  1890,  the  Marquis  of  Salisbury  had  written 
to  Sir  .lulian  i'auncefoli.  Ihe  letter  of  that  date,  to  which  l"  do  not  think 
I  need  rei'er,  in  which  Ihe  Marquis  of  Salisbury  says  as  you  well  recollect, 
Sir: 

Ynii  will  sliilo  that  lier  Majesty's  Government  have  no  desire  whatever  to 
reftiso  to  the  Uniind  States  any  jiirisiiictlon  in  Bchring  Sea  which  was  conceded  by 
Great  Dritain  to  Russia,  and  which  properly  acmes  to  the  present  possessors  of 
Alaska 

and  so  on. 

Now  on  Ihe  17th  December  Mr  Blaine's  letter  is  written,  in  which  that 
passage  occurs  to  the  ell'ect  that :  If  Hehring  Sea  was  included  in  the  phrase 
Pacilic  Ocean,  then  there  is  no  ground  of  complaint:  and  towards  Ihe  end 
of  which  he  invokes  some  ;;jnenil  considerations  based  upon,  I  think, 
Mr  I'helps'  letter  of  September  1888.  IWit  the  part  lam  now  upon  is 
this.  He  says  in  that  Idler  —  I  am  reading  from  page  285  of  volume  I 
of  Ihe  Appendix  to  the  United  Slates  Case  : 

11  will  mean  soniethinf,'  laiif,'il>le,  in  the  President's  opinion,  if  Great  Britain  will 
consent  to  aihilrali!  the  real  questions  which  have  hoen  under  discussion  between 
the  two  Governments  fur  Ihu  last  four  years.  1  shall  endeavour  to  state  what,  in 
the  judgment  of  the  President,  those  issues  are. 

And  then  he  formulates  a  number  of  questions.  Then  be  says,  in  the 
preceding  paragra|)li  to  the  one  I  have  just  read  : 

The  second  offer  of  Lord  Salisbury  to  arbitrate,  amounts  simply  to  a  submission 
of  tiie  question  whetiier  any  connlry  has  a  right  to  extend  its  jurisdiction  more 
than  I  marine  league  from  the  shore. 

Then  he  says  : 

Mer  exreption  placd  an  obslaele  in  the  highway  between  continents.  The 
United  Slates,  in  pnitecliiig  (he  seal  lisheries,  will  not  interfere  with  a  single  sail 
of  cominerco  on  any  sea  of  Ibo  globe. 

Then  ho  proposes  questions  1,  2,  8  and  4,  all  of  which  deal,  as 
it  is  conceded,  with  the  questions  of  exclusive  jurisdiction  and  exclusive 
rights,  and  Ihon  be  proceeds  : 

Fifth.  What  are  now  the  rights  of  the  United  States  as  to  the  fur-seal  fisheries 
in  the  waters  of  Ihi;  Bobring  Sea  outside  of  the  ordinary  territorial  limits,  wh(>lber 
such  rights  grow  out  of  Ihe  cession  by  Russia  of  any  special  rights  or  jurisdiction 
held  by  her  in  such  lisheries  or  in  the  waters  of  Bebring  Sea,  or  out  of  the  ownership 
of  the  breeding  islands  and  Ihe  habits  of  the  seals  in  resorting  thither  and  rearing 
their  young  thereon  and  g.iing  out  from  the  islands  for  food,  or  out  of  any  other 
factor  incident  connected  with  the  relation  of  those  seal  lisheries  to  the  territorial 
possessions  of  the  United  Slates. 
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Now,  shortly  staled,  that  question  is  tricfly  this  :  What  arc  now  tlic 

rights  of  the  United  Slates  as  to  the  seal  lisheries  in  the  waters  of  IJehring 

Sea  outside  Uie  ordinary  territorial  limits,  however  such  rights  have 

,;risen.     Seal  fLiheries  in  the  wiiler.i  of  IMiriiif/  Sm  :  Ihosc  are  the  words. 

In  further  elucidation  of  tlial  same  meaning,  I  may  point  to  question  (5 

whicli  lie  suggests  shall  ite  as  follows  :  — 

If  liie  iletcniiiniilioii  ol'llin  I'liiogoins  (iiioslions  sliall  loavn  llio  subject  in  such 
position  thai  the  coikmhtimici-  Dldn'at  ttrilain  is  iiiH-cssary  in  prcscniljin},'  it'Kula- 
tioiis  tor  till'  liillint,'or  llii'  fur  scat  in  any  part  of  llic  waters  of  Helirinj;  Sea,  llien 
it  sliall  bo  furllicr  detennineii  :  l^'irst,  liow  far,  if  at  all,  ontsidi!  llie  ordinary  terri- 
torial limits  it  is  necessary  that  the  United  Stales  should  exercise  an  exclusive  ju- 
risdiction in  order  lo  protect  the  >eal  lor  the  lime  liviuf^  upon  Hie  islands  of  llio 
United  States  and  brcHidin^'  llierefrom.  S(!cond,  whollier  a  closed  si;ason  ^during 
whicli  llie  killiiif,'  of  seals  in  llie  wali'rs  of  Hobriuf,'  Sea  outside  llie  ordinary  territo- 
rial limits  shall  be  prohibited)  is  necessary  to  save  Ihe  seal  lishinK  industry,  so  va- 
luable and  important  lo  mankind,  from  doterioralion  or  destruction  — 

and  so  forth 

Now  ill  the  answer  on  pag(;  290  of  Ihe  same  volume,  Lord  Salishury, 
writing  to  Sir.liiliaii  Paiincefole  on  February  21st,  criticizes  these  ques- 
tions.    As  to  the  .'jlli  question  he  says,  at  page  29i, 

The  tirsl  clause,  what  are  now  Ihe  ri^jhts  of  the  United  States  as  lo  the  fur  seal 
flsheries  in  the  waters  of  Hie  lit  hiini,'  Sea  outside  of  Ihe  ordinary  lerritorial  limits? 
is  a  (pieslion  which  would  be  viuy  properly  referred  lo  the  decision  of  an  Arbi- 
trator. 

Now  I  pass  on.  The  next  letter  to  which  I  desire  '.o  refer,  is  from 
Sir  Julian  I'auiicofole  to  Mr  Wharton,  on  page  ;}2l).  There,  Sir  Julian 
Pauncefoto  writing  to  Mr  Wliaiioii  says  : 

Either  (■overiimcnt  may  sulmiit  lo  Ihe  Arlulralors  any  claim  for  compensation 
wliieh  it  may  desire  lo  prefer  airainsl  Hie  oilier  (iovermeiit  in  respect  of  any  losses 
or  injuries  — 

You  will  observe  the  large  words  in  which  Sir  Julian  Pauncefole  pro- 
poses the  reference. 

any  losses  or  injuries  in  relation  lo  Hie  fur-seal  lisliery  in  Hehriiii,'  Sea. 

And  so  on. 

Mr  Wharton  replies  on  llie  2;{rd  of  July,  at  page  320.  Mo  replies  pro- 
posing instead  this  clause,  which  you  will  see  printed  in  small  type  of 
page  398. 

Thedovernmenl  of  Ureal  ttrilain  having.'  preseiih'il  Hu'  claims  of  its  sulijects 
for  compensation  for  Ihe  seizure  of  tlieir  vessels  by  Hie  Uiiiled  States  in  IJehrin;,' 
Sea 

that  iiialter  is  to  be  referred  lo  the  Arbitrators.  Then  1  go  on,  next  lo 
the  letter  of  Mr  lilaine  to  Sir  Julian  Pauncefole  of  the  llh  of  May  1891. 
This  is  dislinetly  in  relation  to  the  .1/"'///.'.  Vimu/i.  it  i?-  al  page  'M\ . 
Mr  IMaine  there  writes  proposing  Ihe  following  arraiigeinent. 

The  fiovernmeiil  of  the  tliiiled  Slates  limils  the  number  of  seals  to  be  killed 
on  Hie  islands,  for  purposes  just  describi'd,  to  7,uOO. 


—  oil  — 

The  finvprnmpnl  of  (lie  IJniird  Sliilos  Kniiranlnns  thai  no  snals  shall  be  killed  in 
the  open  waters  of  (he  Itehriii};  Sea  by  any  person  on  any  V(!ssel  sailing  nnder  the 
Anierican  llaf;  or  any  American  citizen  sailing  under  any  otiier  Mag. 

The  Government  of  (ireat  Britain  gnarantees  that  no  seals  shall  be  killed  in  the 
open  waters  of  the  Itehring  Sea  by  any  person. 

and  so  on. 

Now  on  (he  3r(l  Juno  1891  al  p.  .'JOy  this  is  the  proposal  which  Her 
Majesty's  Government  puts  forward  for  a  nrndiis  cimuU. 

The  Governnienl  of  (ireat  Hrilaiti  and  of  the  United  Stales  shall  prohibit,  nntil 
May,  !H!)2,  the  killing  of  seals  in  IJehring  Sim  or  any  islands  thereof,  and  will,  to 
the  best  of  their  power  and  al)ility,  insure  that  suhjijcts  and  citizens  of  the  two 
nations . 

and  so  on. 

.And  Mr  Wharton,  on  the  following  day  replies  in  the  letter  which  is 
at  page  306,  and  wiiich  will  he  fomid  to  he  very  important  in  this  regard. 
Ho  says  : 

!  am  directed  by  llie  I'n-sidenl  lo  say,  in  ri'ply  lo  your  note  of  the  3rd  instant, 
conveying  to  llie  (iovermnent  of  the  Unileil  Sl.ites  Ihe  response  of  Her  Majesty's 
(iovernmeni  lo  Ihe  proposal  of  Mr  Blaine  for  a  moiliis  I'iveiidi,  relating  to  llio  seal 
lisheries  in  Itehring  Sea  (hiring  Ihe  present  sc'asoii 

First.  In  place  oribi^  first  and  second  subdivisions  of  Ihe  agreement,  as  snbmil- 
ted  lo  you,  (he  President  suggests  the  following  : 

(I)  The  (iovernmeni  of  (ireal  Itrilain  shall  proliihil,  until  May  IKi)2,  the  killing 
of  seals  i  i  all  that  pari  of  llie  Uebriiig  Sea  lying  east,  easlwardly,  or  southeast  — 
wardiy,  of  Ihe  liiK' 

that  is  Ihe  line  of  demarcalion. 
Then  : 

('J)Tlii>  (iovernmeni  of  llm  United  Slab's  shall  proliihil,  iiiilil  May,  181)2,  the  kil- 
ling of  seals  in  Ihat  pari  of  Itehring  Sea  above  described 

and  so  on. 

lie  llien  proceeds,  in  (ho  next  parajjraph,  lo  say  : 

These  changes  are  snggesleil  in  or  ier  lliat  liii'  iiio'liix  may  clearly  have  the 
same  territorial  extent  willi  llie  peinling  proposals  lor  aibilialion ; 

Voii  observe  the  words  "  these  ehiing;.^  "  —  lliul  is  lo  say  Ihe  linii- 
lation  lo  the  eastern  pari.  Von  will  uliser  ,e  liie  (■(niiiler  proposal  was 
general  —  '•r///killi!ig  in  Hehriiif;  Sea  ".  Says  Mr  Wharton  :  We 
eliaiij;e  Ihat  In  "  Ihe  easlcrn  pari  of  liehiiii^  Sea  '". 

Tlies(!  changes  are  snggesled  in  ordrr'  Ihat  I'oe  wih/cv  may  clearly  have  the  same 
leri  iloriiil  rxleiil  willi  'hi'  pending  propusals  lor  aibilralion. 

'I  hen,  near  the  midiile  id' Ihe  third  |)araKra|)li  of  that  letter,  he  says  : 

Tlic  tbnrlh  d'  ■  if  Ihe  proposal  of  Her  Majesty's  (Jovernmenl,  limiting  the 
taking  elfi^cl  of  llic  .,.iiilii.t  viiynili  upon  the  assent  of  llussia,  presents  what  seems 
to  the  President  an  insuperabh'  difliculty 

and  so  on. 
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Then  he  says 


Hp  is  surprised  that  this  result  did  not  suggest  itself  to  Lord  Salisbury,  and 
does  not  doubt  that  it  will  bn  apparent  to  him  on  a  re-cxamination. 

Thca  comes  this  important  passage  :  I  respectfully  ask  attention  to  this 

language  :  — 

I  am  also  directed  to  remind  you  that  the  contention  between  the  United  States 
and  Great  Britain  has  been  limited  to  that  part  of  Behring  Sea  eastward  of  the  line 
of  demarcation  described  in  our  convention  with  Hussia 

and  so  on. 

Then  the  final  sentence  in  that  paragraph  is  in  these  words  : 

It  was  never  supposed  by  anyone  representing  the  Government  of  the  United 
States  in  this  correspondence,  or  by  the  President,  that  an  agreement  for  a  modus 
viveiidi  could  be  broader  than  the  subject  of  contention  stated  in  the  correspondence 
of  the  respective  Governments. 

In  other  words,  it  is  limited  to  the  eastern  part  of  Behring  Sea,  and 
cannot  go  outside  the  eastern  piirt  of  Behring  Sea,  and  it  never  occurred 
—  it  was  never  supposed  by  anyone  representing  the  Government  of  the 
Uniled  Stales  —  that  tiic  Mo(lu>:  Vivendi  could  be  broader  than  the  sub- 
ject of  contention.     Xow  in  the  next  sentence  he  says  : 

Negotiations  for  an  .\rbitraliun  liave  been  proceeding  between  the  Uniled  States 
and  Great  Britain,  and  if  these  Powers  are  competent  to  settle  by  this  friendly 
method  their  respective  rights  and  relations  in  the  disputed  waters 

always  a  limilation  of  area 

upon  a  perinaniMit  l)asis,  it  would  seem  to  follow  that  no  question  could  arise 
as  to  llieir  cDiiiiiPtciicy  Id  deal  directly  with  the  subject  for  a  single  season.  If 
Great  Britain  now  insists  upon  impossible  conditions,  viz;  tlial  the  conclusion  of  a 
vioilun  viieiiili  is  to  be  delayed  umIII  and  made  contingent  u[ion  the  assent  of  Ilussia 
to  slop  the  Killing  of  seals  on  its  own  islands  and  in  its  own  waters,  and  upon  the 
exercise  by  the  President  uf  powers  not  conferred  by  law,  this  would  be,  in  his 
opinion,  a  practical  withdrawal  by  Great  Britain  from  the  negociations  for  a  modus 
I'ireiiiti 

and  so  on. 

Then  comes  the  mc^iorandiim  from  Sir  .lulian  I'auncofote,  with  which 
1  do  Mol  lliiidi  I  need  trouhlc  you.  lUil,  linally,  on  tlie  'Jtii  of  .June, 
.Mr  Wharton  wrote  proposing  the  Mo(/i(s  Virrndi  which  was  ultimately  ac- 
tually ado[)ted  ;  and  in  llic  lottor  on  the  subject  you  will  lind  this  passage, 
on  page  312. 

As  to  tlie  third  clause  of  your  [iroposition.  1  am  directed  to  say  that  the  conten- 
tion between  llie  United  Slates  and  ("iieiit  liril.iin  ha>  ri'lation  solely  to  llie  respective 
rights  of  till'  two  (loverinnents  in  the  waters  of  Behring  Sea,  outside  ordinary  ter- 
ritorial limits,  and  the  .lipulations  tor  llii'  co-operation  of  the  two  (iovernments 
during  this  season  have,  of  course,  the  same  natural  limilation.  This  is  recognized 
in  Articles  1  and  11  of  your  proposal ^ 

and  then  he  goes  on  to  argue  tlu-  point. 

Then  comes  the  .Vgrcemenl.  which  he  sets  out  at  page  3!3. 

An  Agreement  between  Ihetiovernmenl  of  Her  Britannic  .Majesty,  and  so  on,  for 
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the  purpose  of  avoiding  irritating  differences,  and  with  a  view  to  promote  friendly 
settlenienl  of  the  questions  pending  between  the  two  Governments  touching  their 
respective  rigiits  in  lieliring  Sea  and  for  the  preservation  of  the  seal  species,  the 
following  Agreement  is  made. 

At  this  lime,  it  is  clear  that  the  fifth  question  which  I  am  now  upon, 
had  been  already  settled  and  determined,  as  appears  from  a  letter  of  the 
14lh  April,  1891.     This  therefore  is  the  modus  vivcndi. 

Her  Majesty's  Government  will  prohibit  until  May  next  seal  killing  in  that  part 
of  Behring  Sea  lying  eastward  of  Ihf!  line  of  demarcation 

and  so  on 

The  Unilod  States  Government  in  the  same  part  of  Behring  Sea  willprohibit  seal 
killing  for  the  same  period. 

Then: 

Every  vessel  or  person  offending  against  this  prohibition  in  the  said  waters  of 
Behring  Sea 


anci  so  forth. 

•id  now  comes,  at  page  353,  a  letter  of  the  2ith  February  1892,  from 
\aV   .Mine  to  Sir.Iulian  Pauncefote. 

We  have  now  passed  the  lime  of  the  agreement  to  the  Treatv. 

I  am  in  receipt  of  your  favour  of  the  19th.  You  therein  inform  me  that  Lord 
Salisbury  ^annot  express  any  opinion  on  the  subject  of  the  modus  vivendi  until  he 
knrnvs  what  n-  at:.ire  to  propose.  I  am  glad  to  hear  that  Lord  Salisbury  contem- 
plates a  modus. 

This  is  the  Modus  Vivendi  of  1892. 
Then  he  goes  on  to  say  : 

If  llor  Majesty's  Guvemment  would  make  her  efforts  most  effective,  the  sealing 
in  the  Norlli  I'acilin  Ocean  sliould  be  prohibited,  for  there  the  slaughter  of  the 
mothers  heavy  with  young  is  the  greatest. 

Then  on  fh<^  Tlh  March,  Sir  Julian  Pauncefote  again  writes,  which  will 
be  found  at  |  tge  .'Jo;',  : 

Lord  Saii'i;jury  s  ,!,oposal  of  a  30  mile  radius  round  the  Pribilof  Islands  within 
which  no  eamig  siiould  bo  allowed,  is  a  judicious  temporary  measure  of  precau- 
tion pel  dii.g  tl  .'  rjlijnliflimenl  of  permanent  llogulalionsfor  the  fishery  as  a  whole. 
It  is  a  souK'^'-'H  -"..pr  p.,,nosal  than  that  which  you  originally  made  to  me  on  the 
Itith  March  189.,  ,  ■  I   ■     -li  was  for  a  similar  radius  of  i.'i  miles  only. 

Then  comes  the  most  important  of  these  letters  from  Mr  Wharton  to 
Sir  Julian  Pauncefote,  of  the  8lli  .March,  1892,  which  is  at  page  3o6. 

The  United  States  claims  an  exclusive  right  to  lake  seals  in  a  po'.tion  of  Behring 
Sea,  while  Her  Majesty's  Governnicut  claiu.s  a  common  rigbt  lo  [lursue  and  take 
the  seals  in  tliose  waters  oulsido  a  three-mile  limit.  This  serious  and  protracted 
conlrovery,  it  has  now  been  happily  agreed,  shall  be  submilled  lo  the  ditermina- 
lion  of  ""ribuiial  of  Arbitration,  and  the  Treaty  only  awaits  Ihe  action  of  the 
Ameri-in    (pate. 

We  have,  Uiercfore,  got  to  llie  point  not  merely  of  the  Treaty  of 
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Arbilrati'j.i,  but  we  have  at  this  limereaehetl  tlie  second  Modus  Vivendi, 
and  here  we  liave  Mr  Wharton's  distinct  intimation  of  whiit  is  at  llial 
point  (and  Mr  Wharton  was  quite  right,  because  it  was  Ihe  casv  that  was 
made  in  the  previous  diplomatic  correspondence) ,  the  case  made  as  to 
fJic  justification  of  the  seizure. 

Tho  United  Slates  claims  an  exclusivp  rijilit  to  take  seals  in  a  portion  ofBeliring 
Sea,  while  Her  Majesty's  Government  claims  a  common  right  to  pursue  and  take 
the  seals  in  those  waters  outside  a  three-mile  limit. 

Tiiat  is  exactly  what  I  say  is  the  issue  intended  to  be  raised  by  this 
fifth  question. 

1  think  there  is  one  otlier  passage  that  porliaps  I  ought  to  read  : 

The  ProsidenI  cannot  aprcp.  now  Ihal  the  terms  of  .\rbitralion  have  been 
settled,  that  the  restrictions  ini)i(,sed  shall  hi-  less  than  those  which  both  Govern- 
ments deemed  to  be  appro|iriate  when  it  was  still  nnceilain  whether  an  early 
adjustment  of  the  controvei^^-  was  attainable,  lie.  therefoie,  hopes  that  Her 
Majesty's  Government  will  cci.  ■  '"  ■  'new  Ihe  arraiif-'emoid  of  last  year  with  the 
promptness  which  Ihe  exigency  i  .  .;,  and  to  agree  to  enforce  it  by  refusing  all 
clearances  to  sealing  vessels  for  thi'  ,  libited  waters,  and  by  re-calling  from  those 
waters  all  such  vessels  as  iiave  already  cleared.  This  Government  will  honou- 
rably abide  the  Judgment  <if  the  High  Tribunal  which  has  been  agreed  upon,  whe- 
ther Ihal  Judgment  be  favourable  or  unfavourable,  and  will  not  seek  lo  avoid  a  just 
responsibility  for  any  ol  its  .acts  which,  by  that  Judgment,  are  found  to  be  unlawful. 
Bui  cerlaitdy  the  United  Slates  cannot  be  expected  to  suspend  Ihe  defence,  by  such 
means  as  are  wilhin  ils  power,  of  Ihe  properly  and  jurisdictioinl  lights  claimed  by 
it  pending  Ihe  .Vrbitration  and  lo  consent  to  receive  them  from  that  Triliunal,  if 
awarded,  shorn  of  much  of  their  value  by  the  acts  ,)f  irresponsible  persons. 


Senator  Morgan.  — Will  you  allow  me  to  suggest  loyou  this  enquiry? 
The  Modus  Vivendi  of  1801,  as  I  understand,  is  not  included  in  the 
Trealy  of  I'chiuiiry  the  2i)lh  1892;  bul  the  Modus  Yivendi  of  \mi  is 
included  in  tlial  Trealy? 

Sir  Charles  Russell.  —  Quito  so. 

Senator  Morgan.  —  The  Mndu^  Vivendi  of  1 8!)  I  is  entirely  left  out 
of  cousidcraliuii  in  Ihe  Trealy  (if  February  llic  2[U\\  1892? 

Sir  Charles  Russell.  ,—  That  is  so,  Sir. 

Senator  Morgan.  —  Now,  the  proposition  you  have  just  read  is  that 
the  Liiited  Slates  claims  an  exclusive  righl  to  take  seals  in  a  portion  of 
IJchring  Sea,  wliil(>  Her  .Majosly's  (iovcrnmenl  claims  a  common  right  to 
pursue  and  lake  the  seals  iiulside  of  Ihe  3  mile  limit.  I  wish  to  cidl  allen- 
tion  to  Ibis  as  a  ([uesliou,  aiul  only  as  a  question,  whether  that  exact 
subject  is  not  provided  for  in  Arlicle  I,  instead  of  in  the  .'Uh  point  in 
Article  VI? 

Sir  Charles  Russell.  —  \o;  with  great  deference,  I  think  nol,  because 
question  I,  as  you  yourself  very  early  in  the  discussion  pointed  out,  is 
entirely  conversant  witli  what  exclusive  jurisdiction  and  what  oxclus  ve 
rights  Iliissia  asserted  and  exorcised. 

Senator  Morgan.  —  I  spoke  of  arlicle  I  of  the  Treaty. 

Sir  Charles  Russell.  —  Oh,  I  beg  your  pardon. 
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Senator  Morgan.  —  I  lliiiik  when  they  came  lo  formu'iatc  the  Treaty, 
and  drew  up  the  liiial  agreement,  the  question  you  have  hcen  coi.si- 
dering  and  reading  an  extract  from  was  included  in  the  first  question 
submitted  in  Article  I  of  the  Treaty. 

Sir  Charles  Russell.  —  I  was  about  lo  refer  to  that  Article,  strangely 
cnoiigii,  in  an  entirely  different  sense,  to  show  that  that  supports,  as  I 
submit,  the  contention  I  am  upon. 

Senator  Morgan.  —  It  may  do  so. 

Sir  Charles  Russell.  —  The  thread  of  that  contention  on  the  part  of 
the  United  Slates  runs  all  through  the  assertion  of  exclusive  jiu'isdiction 
in  a  delined  area,  and  I  submit  it  is  borne  out  by  the  language  of 
Article  I. 

The  qiioslioiis  whirli  have  arisen  belweon  tho  Govonuuont  of  Her  Britannic  .Ma- 
esly  and  the  Govuinnicnt  of  the  United  Slates  concerning  — 


what? 

the  jurisdictional  rights  of  the  Uni  cu  "tales  in  the  waters  of  the  Behring  Sea, 
and  conceining  also  tho  presonatiou  of  tho  fur-seal. 

.Furisdiciional  rights  lo  bo  determined  as  a  matter  of  right  :  the  pre- 
servation of  the  fur-seal  to  be  deterniinod  as  a  mailer  of  regulations. 

Senator  Morgan.  — 'i'iie  questions  submilled  seem  to  be  presented  in 
Artii'e  1,  while  llie  live  suggestions  or  enquiries  in  .\rlicle  VI  are  called 
points  —  live  points  which  very  properly  may  be  included  within  the 
questions  for  consideration.  The  question  submilled  lo  the  .Vrbilration 
seems  to  mo  lo  be  worthy  of  consideration,  whether  the  questions  are 
not  llie  ones  to  which  the  .\ward  must  respond. 

Sir  Charles  Russell.  —  I  should  have  thought,  with  deference, 
that  llic  questions  are  forni.dated,  and  if  there  be  anything  outside 
these  questions  menlioned  in  Articles  VI  and  Vll  which  the  Tribunal 
should  Ihinlvouglil  lobe  answered,  of  course  llieyaroto  be  answered;  but 
I  lake  .Articles  VI  and  Vll  as  inleiided,  whether  they  have  been  en'eclive 
or  not  is  anolher  (|ucslion,  lo  formiilide  for  the  assistance  of  the  Tri- 
bunal llio  precise  questions  which  would  settle  the  controversy  between 
the  parlies.     The  way  in  which  lluMnaltcr  is  put  is  this  : 

In  (li'i'iiling  (he  inalliTs  siibmilteil  In  llie  Ai  liilral"is  il  is  afiri^eil  llial  the  follo- 
wing- live  [ininls  shall  he  suhniilleil  to  them,  in  oidei'  Ihal  Iheiraward  shall  embrace 
a  (lislini'l  ileeision  U|ion  each  of  the  said  live  points,  to  wit 

and  then  .\rticle  Vll  very  properly  treats  those  as  questions. 

If  till'  ilelerniiiiatioii  of  Ijn'  foiiiiroini;  (|iiestioiis  as  to  l!ie  exclusive  juiisdielion 
of  the  Uiiileil  Stales  shall  leave  tho  subject  in  sneh  a  position  Ihal  llie  eoiiemrence 
of  Ui'i'iil  Ih'ilain  is  necessary 

then  llicro  are  lo  Im>  liogidalions. 

Senator  Morgan.  —  That  itrings  us  up  to  the  point  whether  or  not  the 
word  "  questions  "     in  article  Vll  tloes  not  refer  to  the  three  questions 
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which  are  propounded  in  the  first  Article  of  tlie  submission,  and  not  to 
the  five  points  mentioned  in  Article  VI. 

Sir  Charles  Russell.  —  I  should  witii  great  deference  have  said,  when 
Article  VII  began  with  the  words  "  If  tiie  determination  of  the  foregoing 
questions  ",  which  you  will  observe  are  all  put  with  a  note  of  interrogation 
at  the  end  of  them,  that  .\rticle  VII  pointedly,  clearly,  and  distinctly  refer- 
red to  the  foregoing  five  questions,  and  I  think  I  am  right  in  saying,  subject 
to  correction  on  that  i)oint,  that  there  was  not  any  difference  in  tiie  argu- 
ment of  my  learned  friend  and  that  which  I  now  submit. 

Senator  Morgan.  —  I  am  aware  of  that  fact,  but,  of  course,  we  have 
our  own  views. 

Sir  Charles  Russell.  —  Naturally,  and  I  do  not  suggest  the  contrary. 
Now  I  think  I  have  only  to  refer  to  two  other  letters.  On  the  22nd  .March 
there  is  a  letter  from  .Mr  Wharton  to  Sir  Julian  Pauncefote  at  page  3G1  : — 

For  it  must  not  bo  forgotten  that  if  lior  Majesty's  Government  proceeds  during 
this  scaling  season  upon  the  basis  of  its  contention  as  to  tliu  right  of  the  Canadian 
sealers,  no  choice  is  left  to  thi.;  Government  but  to  proceed  on  the  basis  of  its  con- 
fident contention  that  pelagic  scaling  in  the  liehring  Sea  is  an  infraction  of  its  ju- 
risdiction and  properly  rights. 


Finally,  on  page  363,  Sir  Julian  Pauncefote  writes  to  Mr  Wharton 


thus 


As  an  allernate  course.  Her  Majesty's  Government  are  also  willing,  after  the 
ratification  of  (lie  Treaty,  to  proliibil  sealing  in  Ihe  disputed  wattMs,  if  vessels  be 
excepted  from  the  prohibition  which  produce  a  certificate  that  they  have  given 
security  for  such  damages  as  the  Arbitrators  may  assess  in  case  of  a  decision  adverse 

and  so  on. 

Then  there  is  a  letter  on  page  3G4  : 


With  reference  to  my  previous  note  of  thi;  'ate,  and  lo  the  discussions  which 
have  taken  place  regarding  the  claims  of  our  respective  Goveriunents  to  cnipen- 
salion  in  relation  to  Ihe  fur-seal  fishery  in  Behring  Sea,  I  have  been  instructed 
by  Ihe  Marquis  of  Salisbury, 

and  so  on.     Then  he  says  this  : 


That  in  case  the  Arbitrators  shall  decide  in  favour  of  the  liritish  Government, 
that  Government  may  ask  tlu'ml'urllier  to  decide  whether  the  United  States  Govern- 
ment has  sini-e  iss;;  taken  any  action  in  liehring  Sea  directly  inllicling  a  wrongful 
loss  OM  the  United  Stales  or  its  lessees,  and  if  so,  to  assess  the  damage  incurred 
theiebv. 


Senator  Morgan.  — Biil  liiaL  feature  did  not  get  into  liie  Treaty. 

Sir  Charles  Russell.  —  Thai  is  llie  feature  wliicli  diil  gel  into  Articl.j  V 
of  the  Modus  Vivendi,  which  is  a  part  of  this  Treaty. 

Senator  Morgan.  —  Yes. 

Sir  Charles  Russell.  —  Then  liiere  is  one  passage  which  I  wish  to 
eiiipliasi/.e  belorc  I  go  on,  in  liie  leller  of  the  ith  iif  June,  1891;  it  is  at 
the  I'uol  of  page  30(1  : 

I  he  fnurlh  clause  of  Ihe  proposal  of  Her  Majesty's  Government,   limiting  the 
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takinfr  efTi'ct  of  the  modus  viveiiili  upon  the  assent  of  Hussia,  in'csents  what  seems 
ti)  I  ho  l'i'i>siilent  an  insuperable  (hfliciilly,  as  an  adherenee  lo  that  siiggesliou  by 
Her  Majesty's  Government  will,  in  his  opinion,  prevent  the  conclusion  of  any  Agree- 
ment and  will  inevitably  cause  such  a  delay. 

and  so  on  : 

TImt  I  have  already  read.  You  observe  llial  llie  ol)jecl  of  Sir  Julian 
Paiineet'olo  was,  by  including  lUissia,  lo  have  the  exlensiou  of  the  Modus 
ViremU  so  as  lo  prohibit  the  killing  in  oilier  parts  of  the  Hehring  Sea 
westward  of  the  line  of  demarcation;  and  this  is  the  way  in  which  that 
suggestion  is  met  by  Mr  Wharton. 

I  am  also  directed  lo  remind  you  that  the  contention  between  the  United  States 
and  (ireat  liritain  has  been  limited  to  that  part  of  Hi'hrini;  Sea  eastward  of  the  line 
of  dcmarcalion  described  in  our  convention  with  Russia,  to  which  ri'ference  has 
already  been  made,  and  that  Russia  has  never  asscrleil  any  ri^;hN  in  these  waters 
alVccliuf.'  the  subject  matter  of  this  cnnlenlion  and  cantiol,  Iheifl'ure,  be  a  necessary 
parly  lo  lliese  nej^'oliations  if  they  are  not  now  itnpropi-rly  expandeii.  IndiM'  the 
Statutes  of  the  fniled  Slates,  the  President  is  authorized  to  pridiibit  sealing  in  the 
BehringSea  wilhiu  the  limits  described  in  our  Convention  with  Russia,  and  to  res- 
trict the  killing  of  sea  s  on  the  Islands  of  the  United  States.  Hut  lui  authority  is 
conferreil  upon  him  to  prohibit  or  make  i)enal  the  taking  of  seals  in  the  Waters  of 
BehringSea  westward  of  the  line  referred  to,  or  upon  any  of  the  shores  or  islands 
thereof.  II  was  never  supposed  by  anyone  representing  Ihi'tioverniiient  of  the  Uni- 
ted Stales  in  this(orrespon(b'n(e,or  by  the  I'residenl.  that  an  Agreenii'ul  for  a  uiiidns 
tvi'cii(//e(udd  be  broader  than  the  subject  of  contention  slaled  in  the  correspondence 
of  Ihe  res]ieclive  (iovernmenls. 

Now,  Sir,  I  submit  thai  I  liave  said  enough  lo  show  thai  I  am  raising 
a  grave  (juesliou  for  Ihe  eousideralioii  of  Ibis  Tribunal,  as  lo  the  hue 
conslrucliou  of  that  question  .'>  :  whether,  in  other  words,  1  am  not  justi- 
fied in  slating  that  that  (jueslion,  like  the  lirsl  four,  is  conversaiil  with 
queslions  of  jurisdiction  and  exclusive  right  in  a  limited  area,  namely, 
the  eastern  |)art  of  liebring  Sea:  and  llial  in  no  part  of  the  correspon- 
dence leading  up  lo  the  'I'lealy,  nor  in  Ihe  Trealv  itself,  is  liiere  raised 
Ihe  (|ueslion  of  a  right  of  projierly  in  the  iiidiviiliial  fur-seal,  or  in  the 
herd,  or  in  Ihe  industry  basml  upon  the  fur-seal,  except  as  a  (piestiou  of 
jui'isdicliou  wilhiu  Ibis  limited  area.  I,  of  course,  have  alrea(i\  lolil  the 
Tribunal  lliat  1  caiiiiol  venture  lo  assume  thai  llie  meaning  which  I  am 
pulling  upon  tiiis  (jueslion  is  Ihe  meaning  which  the  Tribunal  will  say 
is  right,  and,  Ibeielore,  il  would  be  iucumbenl  upon  me  to  argue  it 
presently  as  if  il  had  a  diiferent  meaning,  such  as  my  learned  IVieiid 
suggests.  That  I  will  not  shrink  from  doing,  but  1  feel  bound  lo  put 
before  the  Tribunal  our  view,  jiislilied  as  1  contend  by  Ihe  legislative 
and  exeeulive  action  of  the  linited  Slates,  and  b\  the  diplomatic  cor- 
respondence :  that  from  lirsl  lo  last  ibis  was  a  (pieslion,  in  whatever 
slia|M<  il  was  pul,  which  was  based  upon  jurisdielion  of  an  exclusive, 
ill  oilier  words  of  a  territorial  character,  and  il  is  projierly  in  Ihat 
character  referred  lo,  in  .\rtiele  Ml.  as  being  a  (jueslion  of  exclusive 
jurisdiction. 

Now  I  must  assume  at  Ibis  present  stage  of  my  argument  thai  the 
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question  is.  has  llie  United  Stales  an  exclusive  right  to  take  fur-seals  in 
the  eastern  part  ofMchring  Sea,  and  an  exclusive  jui  isdirlion  to  enforce  and 
protect  by  the  exercise  of  sovereign  power  that  right  in  the  eastern  pari 
of  Behring  Sea? 

The  President.  —  Do  you  believe  that  the  words  in  Article  VII 

The  fur-seals  in  or  habitually  resorting  to  the  Bcbring  Sea 

were  originally  conceived  as  making  part  of  the  first  wording  of  that 
Article  VII,  or  were  they  brought  in  afterwards?  Ho  you  know  anything 
about  that? 

Sir  Charles  Russell.  —  I  can  answer  Ihat  question,  Sir.  because  the 
original  frame  of  the  questions  is  to  he  found  in  .Mr  Blaine's  letter  of  De- 
cember 1890.  1  have  read  that  Idler  to  you  and  I  will  read  it  again.  It 
is  in  page  286  of  the  United  Stales  .Appendix  Volume  I .  Of  course 
I  have  read  the  correspondence  which  brought  it  down  lo  a  later  period, 
showing  the  views  of  Mr  Wharton  after  the  Trcaly  was  actually  executed 
and  signed.  The  words  are  there  in  the  original  letter  of  Mr  Blaine ;  and 
if  you  turn  to  page  29i),  you  will  see  lliat  Mr  Blaine  repeats  the  substance 
of  the  same  question  in  that  letter  of  the  1  ith  April  1891 ;  the  otii  ques- 
tion is  stated  in  the  I'orm  in  which  it  is  there  suggested. 

Mr  Justice  Harlan.  —  What  Baron  de  t'.ourcol  is  referring  to  now  is, 
what  is  the  7th  .Article,  but  which  was  oiigiually  the  (ith  question  :  and 
that  Glh  question,  in  the  I'orm  in  which  il  np|)ears  in  Ihe  Treaty  first 
appears  in  Mr  Wharton's  lellcr  of  .liine  '2i'Ah  1891,  page  319. 

Sir  Charles  Russell.  —  Thai  is  (luile  right. 

Mr  Justice  Harlan.  —  Thai  is  wlicn!  the  words  •'hahilually  resorting 
lo"  come  into  Ihe  (Uh  qneslion? 

Sir  Charles  Russell.  —  Yes.  but  wilh  great  deference  Ihey  also  appear, 
not  as  part  of  Ihe  7lh  qneslion,  for  there  was  no  7tii  (jueslion  at  that  mo- 
ment, but  they  also  appear  in  the  letter  of  .Mr  Blaine  of  Ihe  17lh  Decem- 
ber that  I  have  mentioned. 

Lord  Hannen.  — Is /hat  their  earliest  appearance? 

Sir  Charles  Russell.  —  .\s  far  as  I  know. 

Mr  Justice  Harlan.  —  \Mial  do  you  say  appears  there? 

Sir  Charles  Russell.  —  They  do  not  appear  in  Ihe  lellcr  of  December 
17th  —  1  mean  nol  exactly. 

Mr  Justice  Harlan .  —  I  have  nol  been  able  to  lind  Ihem  in  the  sixth 
question  anywhere  prior  lo  .hme  Ihe  2.')lh,  1891. 

Sir  Charles  Russell.  —  I  Ihink  Ihal  is  correct. 

Mr  Justice  Harlan.  —  \\  hen  .Mr  W  harloii  reframes  the  sixth  Ques- 
tion, he  submits  it  in  the  precise  words  of  .\rticle  VII. 

Sir  Charles  Russell.  —  I  Ihink  you  are  rigid  ;  I  lliink  Ihal  is  so. 

Senator  Morgan.  — .\  dill'erenl  mind  had  goL  liohl  of  Ihe  correspon- 
dence, and  put  in  thai  additional  idea. 

Sir  Charles  Russell.  —  I  should  like  to  emp'iasi/e  this.     If  you  will 
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turn  fo  page  303,  you  will  see  lliat,  at  Hint  time,  tiie  five  Questions  had 
been  settled  ;  and  Sir.lulian  I'auncefole  svrites. 

The  iiudersigiied  lias  bi  on  iiislriiclod  hy  lln'  Marquis  of  Salisbury  to  inform  the 
United  Slates  fliivernniiinl  Ihiit  Her  Miijusly's  (Mivernuicnl  arc  prepared  to  assent  to 
the  first  live  (lueslions  proposed  lo  be  subuiitled  to  arbilialioii  in  the  note  of  the 
Hon.    James  0.  Blaine  lo  Ihe  undersigned',  dalerl  I  Jtli  of  April  last. 

That  letter  is  at  page  29.o. 

Iter  Majesty's  Government  caunol  pive  Ibeir  assent  lo  the  sixth  (|UPslion  formu- 
lated in  that  note.  In  lieu  thereof  they  propose  llie  appoirjlment  of  a  rommission 
to  consist  of  four  experts,  and  so  on.  •'  TlieT.  >nimission  shall  examine  and  report 
on  the  Question  whieb  follows   '  : 

For  Ihe  purpose  of  presurvinf:  Ihe  fur-seal  race  in  Bebriui;  Sea  from  extermina- 
tion, what  international  arraiif-'emenls,  if  any,  are  necessary  belwcn  Great  Britain 
and  the  United  States  and  Hussia  or  any  other  power? 

As  rcfiards  the  (jnestion  of  compensation.  Her  Majesty's  Governnieii'  propose 
the  following  articl'\ 

It  shall  be  competent  to  the  Arbitrators  lo  award  such  compensation, 

and  so  on. 

Therefore  at  that  date,  and  Ion;;  ht'l'oro  the  correspondence  with 
Mr  NN'harlon  which  !  have  been  roadiuf;,  Ihe  lirst  five  ijuestions  had  been 
settled,  and  I  was  usin^'  thai  corres|)onderice  for  the  li^ht  it  throws  upon 
the  moaning  whicii  Mr  \\'harton  attached  to  those  five  questions.  Then, 
after  the  3rd  or  4lii  .liino  arises  the  (juoslioii  which  is  now  the  7th  .Vrlicle, 
namely  the  question  of  Uegulations.  That  is  (hi!  way  in  which  (he 
matter  stands. 

The  President.  —  Then  you  do  not  conslrue  the  protection  spoken  of 
in  (jnestion  .'i  of . Vrlicle  W  in  Ihe  same  way  as  the  proleclion  mentioned 
in  Article  Vir.' 

Sir  Charles  Russell.  —  In  one  sense  yes,  and  in  another  sense  no.  [ 
would  prefer,  if  Hie  .At  hilralors  would  allow  me  (o  do  so,  to  reserve  my  con- 
struction of  Article  Vll  till  I  come  lo  il.  1  lliink  il  would  he  belter  that 
I  should  do  so.  I  have  a  strong  view  alioul  it,  il  the  President  will  allow 
me  to  say  so,  but  I  do  not  want  lo  ini.\  up  the  (pieslion  of  right  and  the 
question  of  llegnlalioiis. 

Senator  Morgan.  —  II  occurs  lo  me.  perhaps  I  am  entirely  mistaken, 
that  the  decision,  whichever  way  il  may  turn,  on  the  live  questions  in 
.\rlicle  VI  —  still  oniils  n  decision  upon  this  question  of  Ihe  rights  of  the 
eiti/.ens  and  sulijecis  of  either  country  as  regards  Ihe  taking  of  fur-seals 
in  or  habitually  resmiing  lo  Ihe  said  wiilers.  Of  course,  that  question 
would  he  negatively  answered  in  Ihe  aflirmative  proposition  that  th; 
seals  belonged  to  Ihe  I  iiited  States,  or  Ihal  Ihe  United  Stales  hail  a 
right  of  protection  over  Ihe  seals;  but,  at  the  same  time,  this  .itlirmalive 
question  is  put  lo  Ihe  .\rbilral(irs;  and  we  are  insli-iicl<'il  here  that  we 
shall  decide  every  ipieslion  thai  is  submitted  lo  us,  and  it  seems  to  me 
that  we  must  give  an  aflirmative  answer  on  that  proposition.  1  mean, 
by  an  affirmative  answer,  a  direct  answer. 

Sir  Charles  Russell.  —  I  think  you  do.     I  should  have  respectfully 


—  OliO  — 

submittnel,  as  far  as  I  can  at  presoni  see,  lliul  the  answers  fo  Hie  first 
five  questions  answer  evervtliing.  For  inslanee,  assiinK*  tlie  first  four 
(jueslions  to  lie  derided  in  tiie  sense  thai  lliissia  exercised  and  asserted 
these  ri{;hts  and  tiiat  Great  Britain  recognized  and  conceded  fheni,  and  that 
to  those  riglits  the  I'niled  Stales  succeeded  by  rigiit  ol'  cession,  then  tiie 
answer  in  that  sense  would  he  tiie  negation  of  llie  riglil  ol"  anybody  else, 
because  you  would  have  then  found  that  there  wns  an  exclusive  right  and 
an  exclusive  jurisdiction,  and  Ihal  would  be  a  distinct  answer.  Kqually  the 
other  way;  if  the  answer  is  there  was  no  exclusive  right  and  no  exclusive 
jurisdiction,  then  it  follows  that  il  is  left  to  be  (lelerniined  according  to 
general  international  law;  in  other  words,  it  is  a  matter  of  common  right. 
.Vrlicle  1  is  a  mere  general  statement  of  the  nature  of  the  questions  that 
have  arisen.  .Article  VI  deals  with  the  specific  points  which  are  to  deter- 
mine those  questions. 

Senator  Morgan.  —  iiut  Article  I  says  :  "  These  questions  shall  be 
snbinillcd  to  a  Tribunal  of  .Ai'bitralion  ". 

Sir  Charles  Russell.  —  Yes;  lliat  is  to  say,  the  matters  that  have 
arisen. 

Senator  Morgan.  —  No;  "  these  questions.  " 

Sir  Charles  Russell.  —  1  know,  Sir;  but  that  is  a  description  merely 
of  the  mailers  of  diU'ereiici'  liiat  have  arisen.     That  is  my  conception. 

Now  if  I  am  right  in  Ibis  interpretation  —  and  I  have  said  all  I  desire 
to  say  upon  it  —  I  may  deal  wilh  the  argument  upon  it  very  briefly 
indeed.  I  have,  in  fact,  already  dealt  wilh  il  in  I  he  argument  as  to  Rus- 
sian assertion  of  rights  and  llussian  exercise  of  rights,  because  although 
il  is  true  lo  say  llial  (lueslion  1  of  Arlide  VI  does  not  asU  what  rights 
Hussia  in  fact  had,  but  only  wbal  I'ighls  she  asserted  and  exercised,  it  is 
not  too  much  to  say  that  if  she  had  any  other  rights  Ihan  those  she  did 
assert  and  exei'cise,  she  would  have  asserted  I  hem  and  exorcised  them  if 
it  had  been  necessary  for  her  purpose  lo  assert  and  exercise  them. 

\Vc  have  come  therefore  to  this  point  :  That  if  my  interpretation  is 
rigid  —  and  of  course  1  am  arguing  upon  that  assuni|)tion  at  present  — 
it  nnisl  be  held  that  the  United  States  can  assert  that  il  has  rights  which 
Hussia  had  not.  In  etrecl  it  comes  to  llial.  I  have  already  discussed  what 
rights  Russia  liad.  Russia  was  the  pussessor  of  dominion  on  the  Pribilof 
Islands.  She  was  therefore  the  owner  of  the  islands  to  which  these  ani- 
mals resorted  for  a  considerable  portion  of  the  year.  She  therefore  had 
special  facilities  for  capturing,  taking  possession  of,  and  killing  these  ani- 
mals. She  had  that  exclusive  right  by  reason  ol  lici  territorial  dominion. 
She  had  the  extension  of  that  exclusive  riglit  to  the  three  mile  limit,  or 
whatever  the  marginal  bell  is  to  be  considered.  She  had  no  right  beyond, 
unless  there  is  to  be  asserted  on  the  part  of  Russia,  or  on  the  part  of 
United  States,  some  ])o\ver  over  the  adjoining  sea  of  an  exclusive  kind, 
which  is  not  found  lo  be  recognized  by  international  law.  There  may  be 
such  a  right  if  there  is  property  in  the  fur-seal.  That  I  shall  discuss  when 
the  question  comes  up.     There  may  be  such  a  right  if  there  is  properly 
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in  llic  soal  herd.  Tlial  I  sliall  tlisniss  whon  I  como  to  thn  question  in 
its  |in>|)cr  nrdor.  I  am  assiiiniiif;  that  tin;  quostioii  rolales  not  to  |)ro- 
pcily  in  llie  soal,  and  iioi  to  proiicrty  in  Hit-  iicrd,  hnt  to  what  IIk?  rights 
arc;  and  the  ciivninsrriiition  ol'  the  rigiits  whicii,  as  territorial  owner, 
any  nation  itosscsscs  is, airordin^  to  antliority,  exactly  as  I  have  stated  it. 

Now,  what  is  the  I'onndation  of  this  ar^'iinienl'.'  The  nlliinate  foiindn- 
lion  of  it  is  this  —  that  no  (piestion  ol'  exclusive  jnrisdielion  in  a 
detined  area  can  exist  apart  from  territorial  dominion,  r;„.|,„n.„  j„ri„iiciion 
from  sovereijin  power,  over  that  area:  hccanse  the  asser-  t"^ 'j^^^^rl^Z^Z, 
tion  of  exclusive  jurisdiction  is  an  assertion  that  nobody  •"'•''"''»'  ''""""i"-- 
else  has  a  right  to  go  there;  is  an  assertion  of  the  right  to exclndc  every- 
body else  from  that  place;  is  an  ass(>rtion  of  the  right  to  treat  the  par- 
ticular area  coveied  by  so  much  water  just  on  the  same  princi|de  as  if  it 
were  so  much  land,  and  a  pari  of  the  admitted  Icrni  /inini  of  the  |)arti- 
cular  t'ower  thai  is  claiming  to  exercise  ii.  What  does  that  amount  to 
when  it  is  extended  to  a  claim  on  the  high  seas?  It  contlicts  with,  is  re- 
pugnant to.  two  great  pi'inciplos  :  lirsl,  the  principle  ol  limitation  of  ter- 
ritory to  a  specific  distance  from  the  shore,  /errw  ilnminiiim  /iiiitiir  ubi 
finilur  unnnnn/i  ri.s.  It  is  next  repugnant  to  the  great  principle  of  the 
equality  of  every  nati(ui,  small  and  greal.  upon  the  high  sea  outside  the 
three  mile  limit,  or  whatever  the  mai'ginal  belt  is.  It  is  therefore  an  as- 
sertion conflicting  with  the  sovereignly  of  any  and  all  other  Powers,  who 
arc  equal  and  have  equal  rights  upon  the  high  sea. 

.\m  I  to  be  invited  by  tin;  Tribunal  to  justify  that  position,  apart  from 
the  right  of  defence  incident  to  property,  which  I  am  not  dealing  with?  I 
am  assuming  the  question  to  mean  what  I  have  endeavoured  to  dcmons- 
Iralo  it  means.  Is  it  necessary  that  I  should  argue  that  upon  the  basis 
there  is  no  such  right?  Why,  it  is  hardly  |)ut  forward  in  the  argument  of 
my  learned  i'riiMid.  What  is  put  forward  by  my  learned  frientls  is  to  be 
found  on  page  19  of  their  Counter  Case. 

The  (lisliiicliun.  liclwi'iii  (lie  v'f^hi  of  excliisiv(^  jurisdiction  over  Behriiif:  Sea 
on  the  one  luuiil,  and  (lie  rij^lit  of  a  nation  on  tlic  other  hand,  to  preserve  for  the 
use  (d'  its  citizens  its  iiileiesis  on  land  liy  llie  ado|ition  of  all  necessary,  even  though 
tliey  he  somewhat  unusual,  measures,  wliethei- on  laud  or  sea,  is  so  broad  — 


Ves,  indeed! 

as  to  rc(iuirp  no  further  exposition. 

And  so  they  are  content  to  leave  this  proposition.  If  that  means 
preserve  for  the  use  of  its  citizens  its  interests  on  land  by  adopting 
measures  at  sea  to  protect  its  property  or  its  property  interest,  which 
I  su|)pose  is  what  is  meant,  I  will  deal  with  it  presently;  but  what  I 
am  dealing  with  now  is  the  first  part  of  the  case,  thai  this  claim,  this 
question  five,  points  to  the  right  ol  the  exclusive  territorial  jurisdic- 
lion  over  the  eastern  part  of  the  Behring  Sea;  and  if  that  be  the  right 
meaning  of  the  question,  my  learned  friends  admit  it  is  the  latter  right, 
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not  the  former,  that  the  IJniled  Slates  contend  (o  have  boon  exercised, 
first  by  Hussia,  and  biter  by  themselves. 

The  Preaidcnt.  —  Sir  Charles,  if  you  construe  the  question  five  as 
meaning  only  rights  of  jurisdiflion,do  you  not  think  then  that  question  five 
would  bi'justa  rcpolilion  of  question  four? 

Sir  Charles  Russell.  —  in  one  sense  yes,  and  in  another  sensi;  no. 

The  Prflsident.  —  I  say  if  under  question  live  in  Article  VI  we  arc  to 
understand  nothing  but  rights  of  jurisdiction — 

Has  Iho  United  Stales  any  riKlil.  etc... 

that  would  be  just  exactly  the  same  as  question  four. 

Did  not  all  tlui  rights  of  Hussia  .is  to  jurisdiction  jliss  lininipairud  to  tliu  United 
States? 

Sir  Charles  Russall.  —  1  quite  agree,  Sir;  pratically,  yes.  That  is  what 
I  am  arguing.  I  liave  argued  this  question  five,  and  my  meaning  is  tiic 
same  wlien  I  have  been  (iiscussing  the  lirst  four  questions,  exce|it  with 
this  difference  :  that  articles  one,  Isvo.  three  and  four  deal  solely  with 
derivative  rights  from  Hussia,  and  in  article  five  the  question  is,  what 
rights  has  the  United  States  as  a  matter  inherent  in  its  own  possession  of 
territory. 

The  President.  —  The  aidhors  id'  the  Treaty  nnist  have  antici|)ated 
something  dilVerenl  from  what  was  in  the  preceding  qu(!stions. 

Sir  Charles  Russell.  —  It  docs  not  necessarily  mean  that  it  should  be 
something  dillVrcnl.  It  contemplates  the  possibilit y  of  ils  being  something 
different;  but  it  merely  contemplates  the  possibility  in  this  sense  :  "  We 
assert  that  Hussia  asserted  certain  exclusive  claims  of  jurisdiction;  we 
also  assert  tliid  we  have  certain  exclusive  claims  of  jurisdiction  ". 

In  each  case,  if  my  contention  is  right, it  is  limited  to  a  claim  ol  terri- 
torial dominion. 

The  President.  —  1  believe,  as  we  understand  tin- case  of  the  I'niled 
Stales,  they  understood  that  this  ([ueslion  live  meant  also  derivative 
rights.  They  did  not  argue  that  they  !iad  new  rights  which  originated 
in  the  cession  of  territorv  in  their  bands  only,  but  that  the  same  rights 
were  vested  in  Hussia. 

Sir  Charles  Russell.  — That  is  what  I  venture  to  say;  and  that  is  the 
reason  1  said  that  in  arginng  what  rights  Hussia  asserted  and  exercised,  I 
was  also  really  arguing  (piestion  live.  Von  see  the  dislinclion  is  that 
questions  one,  two,  three  and  four,  were  directed  lo  what  rights  were  as- 
serted and  exercised.  Question  live  may  have  a  more  restricted  or  a  more 
enlarged  meaning  —  what  rights  in  fact  Ihe  United  States  have.  Hut  1 
was  aliout  to  say  that  I  could  deal  with  Ibis  mailer  very  briefly  because  I 
have  shown,  if  my  interpretation  of  Ihe  question  is  right,  that  that  is  not 
the  nature  of  the  right  which  the  United  Stales  are  claiming  for  them- 
selves; because  1  take  it  that  although  this  is  a  statement  that  the  latter 
right,  and  not  the  former,  is  the  right  which  the  United  States  contend 
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nerr.ised  first  hy  Hussin  and  lalur  by  Uicmsolves,  Ihul  Uiey  embrace 
.)iily  lluiir  own  (lorivalivn  claiiii  under  Uiissia,  but  Ibeirown  claim, 
wbalcver  it  is,  as  inherent  in  fbeir  terrilorial  possessions. 

The  President.  —  Tiicir  urgumenl  is  Ibal  they  bave  peculiar  rigbls. 
Yourargunieiit  is  that  tbis  (|ueslion  live  merely  limits  tbe  rigbl  of  jurisdic- 
tion, like  llie  preceding  (|iioslions'.' 

Sir  Charles  Russell.  —  linquestionably.  sir,  altbougb  it  is  conecivable 
tbat  there  may  bave  been  a  right  which  tbe  United  States  possessed  that 
lUissia  neitlier  asserted  nor  exercised.     It  is  conceivable.     Tbat  is  all. 

The  President.  —  You  think  it  is  upon  timt  liypotbesis  tbat  the  question 
has  been  brought  in  ? 

Sir  Charles  Russell.  —  I  can  only  judge  by  the  terms  of  the  question 
itself.  I  lake  tbe  language  in  which  Mr  Wharton,  the  .Vcting  Secretary 
of  Sli-.lc,  construes  it.  I  take  the  language  in  which  tbe  diplomatic 
correspondence  construes  it. 

I  was  going  to  say  I  propose  to  deal  bricdy  with  this  because  of  tbe 
views  which  have  been  put.  The  point  where  my  friends  and  I  differ  — 
materially  dilfer,  I  mean  —  here,  is  as  to  what  the  meaning  of  this  ques- 
tion is.  I  have  already  told  Ihe  Tribunal  1  am  not  going  to  assume  my 
meaning  is  the  correct  one.  I  propose  to  argue  it  also  on  the  basis  that 
their  meaning  is  (be  correct  one.  That  1  will  presently  conn;  to;  hut  I 
musi  take  il  step  by  slej). 

The  President.  —  l>o  you  mean  to  argue  it  at  some  length? 

Sir  Charles  Russell.  —  I  bave  four  or  five  aulhorities;  but  they  are 
authorities  upon  points  wiiicb  I  conceive  not  to  be  disputed. 


The  Tribunal  thereupon  adjourned  until  Tuesday,  May  22,  1893,  at 
11  :  30  o'clock  a.  m. 


TWENTY-FIFTH  DAY.   MAY  SSxn,  1893. 


The  President.  —  NVe  an;  liappy  (o  resume  our  hearing  again, 
Sir  Clinrlos,  and  are  quilc  ready  lo  hear  vou. 

Sir  Charles  Russell.  —  .Mr  I>residenl,  wlicn  llie  Trihunal  last  sal,  I 
was  discussing  whal  was  Ihe  true  meaning  of  (|ucslion  o  of  Arlicle  VI.  I 
had  pointed  out  wluU  we  conceive  lo  he  the  meaning,  and  I  liad  added 
that  I  proposed  also  lo  discuss  the  differenl  effect  given  lo  that  question 
in  \arious  forms  in  tiie  Argumenl  on  the  part  of  the  I'nited  Stales. 
While  I  was  endeavouring  to  eslahiisii  tlie  point  (hat  (inestion  ">  is  of  the 
same  character  as  tin;  preceding  iiueslions,  in  the  sense  that  it  relates  lo  a 
question  of  exclusive  jurisdiclion,  and  is  so  designated  in  the  succeeding 
Article  VII,  —  while  I  has  dwelling  upon  llial  jHiinl,  yon,  .Mr  President, 
put  to  me  tiie  queslion  whellier  tlie  result  of  the  argnmentwould  not  he  in 
effect  lo  say  Ihat  ([ueslion  ;>  was  liie  same  as  question  i  :  to  which  I 
answered,  and  I  repeat  that  answer  :  in  effect,  yes.  Hut  I  have  now  to 
suggest  the  prohahle  reason  why  (piestion  D  was  added. 

It  will  he  ohserved  hy  Ihe  Trihunal  that  all  tiie  previous  questions,  1, 
2,  3,  an<l  4,  arc  conversant  wilh  rigiils  which  Russia  asserted  and  exer- 
cised.    It  lias,  therefore,  nolhinglo  do  wilh  what  rights  liussia  possessed. 

Therefore  question  ."i  might  luoperly  find  a  place  in  Ihe  Article  in 
order  to  cover  the  possil)ilily  ii|  was  no  ukut-  Ihau  a  pos>ii)ihty)  that  there 
were  rights  which  lUissia  had  in  iacl,  hul  which  siie  did  not  assert  or 
which  she  did  nol  exercise.  That  would  I  lliink  hea  suflicient  explanation 
hy  itself  why  iiuestion  'j.  allliough  of  llie  same  ciiaracter  as  the  preceding 

questions,  slill  linds  a  place  in  Ihat  Article.      A  further  explanali night 

he  found  in  this  fact,  that  al  Ihe  period  ti.  wliicli  Ihe  lirst  four  i|ue4ions 
relate,  namely,  the  period  of  Itussiau  dcuuinion,  Ihe  whole  of  tiie  terri- 
tory on  tin-  east  side  of  llchring  Sea  down  lo  and  including  Ihe  Aleuli:tn 
chain,  and  tlie  wlmje  of  the  territory  upon  IIk;  west  side  of  Mehring  Sea 
from  ilehriiig  Straits  down  lo  Ihe  soulhern  sidt!  of  KamsehalKa,  were  also 
i;us>ian  leri'itory.  Therefore  iiueslion  ."i  may  also  have  heeu  fram.Ml  in 
order  lo  leave  open  the  point  wlirllMM-  any  rights  over  Hut  inlervening 
waters  that  liussia  may  have  asseiled  and  cvercised.  Irealingil  if -.In;  so 
willed,  and  as  she  professed  to  have  Ihi-  powor  to  do,  as  a  shut  sea  — 
whether  that  condition  o(  things  was  or  was  nol  ailered  wli.in  tiie  portion 
of  the  territory  lionndiiig  the  <«as|erii  siih;  of  Hcjiriiig  Sea  passed  iiilo 
other  hands  so  thai  Ihe  leiritory  on  each  >ide  came  to  he  in  dilierent 
ownerships. 


Itnl 


so  fur  as  the  mere  quesli(nis  in  .\rliele  VI 


are  concerinMl 


1 


•y 
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it  willi  all  res|)0('l,  lo  my  leartiod  friends  —  I<'iire  nol  wiiat  meiuiinf^  is  put 
ii|ioti  lliiMii  solar  as  those  liv<i  ([iicstions  are  coi)r(M'ii(!il. 

I  shall  liavo  lo  siihiuil  (iiat  just  in  |)ro|iortioii  as  tlu'y  dcpail  from  (ho 
main  ar^umontof  Mr  Itlaiiio  based  upon  llie  assertion  of  terriloria'.  i'  ni- 
nion  derived  from  Hussia,  jiisl  so  in  piopurlion  <io  lliey  become  mo;  and 
more  involved  in  absurdities,  more  and  more  indefensiblt^  in  law  be- 
come the  positions  they  assume,  i  only  atta<li  imporlauec  to  it  and 
would  not  liavo  dwell  even  at  this  lenj;lli  upon  it  but  that  it  has  strictly  a 
more  wide-rcachiofj;  sif;nilican('e;  because  1  have  utierly  failed  in  my  arj^u- 
menl  if  I  have  not  conveyed  lo  (Nk  li  uiendier' uf  liii:<  Tribunal  the  conten- 
tion whicli  we  are  subniittinj;,  that  in  tridh  I  he  whole  area  of  dispute 
between  these  |)arlies  was  itehring  Sea,  and  nolliin;;  outside  Hehrinfr  Sea  : 
and  that  if  liie  area  of  dispuU^  was  Kehrin;;  Sea,  find  notliing  but  Ittdiring 
Sea,  lht\  area  of  jurisdiction  of  this  Ti'ibunal  is  rc-trieted  within  the  same 
limits. 

Ibil  I  repeat,  and  I  leave  Ibal  j)art  of  the  argument  by  saying  lluit  I 
think  the  Tribunal  will  find  the  more  llusy  (jxatuiue  {he  iiislor'y  (d'  the 
United  Slates'  contention,  their  executive  aclioii,  their  proceedings  in 
their  local  Courts,  the  argumenis  of  their  reprij-icnlative  conns(d  at  Was- 
hington —  the  Solicitor  and  \ttorney  ( leneral  —  thi!  iliplomalii'  correspon- 
dence, Article  MI  of  (his  'IVeaiy,  .ind  lastly  Article  V  of  the  Mailiis  Virc/idi, 
whi<'h  recognizes  and  limits  the  right  !o  compensation  lo  be  paid  by  us  if 
we  have  no  right  lo  Kill  seals  merely  in  the  jJehriui;  sea  —  that,  taking  all 
these  things  into  consideration,  the  Tribunal,  whatever  may  be  its  desire, 
will  lind  it  exciM-diiigiy  diftic\dt  to  satisfy  Iheiuselves  that  the  area  of 
dispute  is  not  limited  by  the  lern>s  of  this  TiMsily  siricliy  lo  liehring ':':^a. 

I  have  now  to  sa\  in  connection  wilii  lliis,  and  to  repeal  what  I  have 
already  said,  lii.il  if  my  suggested  iulerpretalion  ol'  these  qnestiims  be 
correct,  nanudy,  thai  it  nn-aid  an  exclusive  right  lo  take  fur-seals  in 
lU'hring  Sea,  that  is  lo  sa\,  a  properly  riijd  of  an  exclusive  character  in 
the  fishery  in  Uebring  Sea  and  n(d  in  the  seals  as  individuids  or  in  the 
bei'd,  and  that  the  claim  ol'  pr<declioM  refei'red  lo  meant  a  claim  (d'excin- 
siv(\iurisdiclion  to  protect  Ihemwilhin  IIk;  eastern  (lart  (d' iiidiring  S((a, — 
that  if  that  be  the  triu'  meaning,  I  am  saved  the  discussion  id'  it,  because  I 
bave  already  discussed  it.  and  discussed  il  at  leni;lli,  under  the  (pies|i(ui 
of  the  derivative  title  claimed  under  liussia.  I  hope  that  is  appreciatv.'d  by 
the  Tribunal,  and  I  do  nol  desire  to  repeal  mxself,  uoi'  do  I  at  Ibis  stage 
propose  to  trouble  IIk;  Tribunal  with  the  citation  of  the  authorities  whi.h 
show  that  a  claim  within  a  detinile  aiea  .out  a  (daiui  by  '\hii  h  it  is  songlil 
to  exclude  (dlier  ships  of  other  nation'^  IVom  that  detinile  area  ol'  (he  -ea, 
is  fi  question  o!'  the  suvereigut)  :  thai  noltnng  <  an  justily  il  .acdirding  to 
the  rules  i>\'  international  law  -hort  oi'  an  a>^srrli.>n  I'ounded  upon  Ihi  jii^t 
reasons  of  prescription  and  accpiiescein'c,  upon  whiih  alone  can  be  based 
claim  of  lerriloi'ial  dominion  pure  and  simpler 

Now,  I  assume,  and  I  confess  it  would  b"  (piite  naliu'al  that  Ihe  Tribu- 
nal should  be  anxious  lo  assume,  as  widi'  a  meaning  to  llii>  .'ilh  (|ueslion 
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as  it  is  capable  of;  for  I  agree  it  is  mucii  more  important  to  (ielermiiie 
what  rights  the  United  States  lias  rather  than  what  is  liic  meaning  of  this 
particular  question,  although  the  Tribunal,  of  course,  will  see  that,  in 
order  to  answer  that  question  correctly,  the  attempt  must  be  first  made 
to  fix  what  the  true  meaning  of  the  question  is.     I  have  suggested  one. 

Now,  I  will  assume  tiial  it  means  the  assertion  of  a  right  of  properly 
in  one  of  three  different  foims  :  in  llie  seals,  or  in  the  herd  as  it  has 
been  called,  or  in  liio  industry  founded  upon  the  seals;  and,  correlative 
to  that  right  of  property,  the  fiuiher  right  of  protecting  it  by  search, 
seizure  and  confiscation;  and  1  proci-ed,  thei'cfore,  to  enquire  wlielher 
there  is,  in  any  one  of  those  alleged  forms,  any  legal  right  of  property 
whatever  in  the  United  Stales. 

I  am  glad  to  find  myself  in  agreement  on  some  points  with  my  lear- 
ned friends;  I  agree  that  the  question  of  properly  in  the  seals  or  in  the 
seals  as  a  collection,  or  group,  or  herd,  depends  upon  the 

As-ifrtion   of  pmiiortv  ,   i      i  .  r     i  •  i  i      ■  ■         .       i  i       • 

in  ti iier.1    .xa    uatiu'e  aud  habils  ol  the  animal  and  the  physical  relations 

of  the  United  Slates  to  tluit  animal.  For  my  own  |)art  1 
am  entirely  unable  to  draw  any  distinction  belwcen  the  claim  of  property 
in  the  seals  and  tiie  claim  of  pro|t('rty  in  the  so-called  seal  herd.  1  cannot 
see  where  there  is  any  legal  ground  for  any  such  dislinction.  If  there 
is  property  in  the  individual  seals,  there  is  |)roperly  in  the  herd  composed 
of  those  individual  seals.  If  there  is  no  property  in  the  individual  seals, 
it  passes  human  comprehension,  al  least  my  comprehension,  how  it  can  be 
allegcdlhal  Ihereis  a  |iroperly  inlhe  herd  or  collection  of  individual  seals. 
Hecause  it  cannot  be  that  acoiigregalioii  of  items  (,.ch  one  of  which  is, 
upon  the  hypothesis,  not  properly,  yet.  when  they  make  ur  the  whole, 
which  is  called  a  herd,  become  properly.  The  question,  Uierefore,  really 
is;  Is  there  a  property  in  Ihc  individual  seals?  necauso  I  am  not  going 
to  argue  ^il  would  be  absurd,  in  my  jiidgiiieiil,  to  arguei,  that  if  there 
is  a  properly  in  the  individual  seals,  there  is  not  a  properly  in  Ihe  herd 
which  is  made  u|)  of  a  number  of  individual  seals.  I  will  speak  of  the 
industrv  presently.  I'pon  lhi>  part  of  Ihe  case  the  (jueslion  is  :  —  Kas 
the   United  Slates  properly  in  llii;  individual  seals? 

N"(iw,  I  would  like  llit^  Tribunal  lo  n<tle  the  signs  of  dislriisl  with  which 
this  argument  is  advanced  upon  the  pari  of  the  United  Slates.  I  propose 
to  cull  some  brief  passages  from  the  wrilleii  Arg;uiieiil  of  my  leaned 
friends.     At  page  lOi  Ibis  passage  occurs  : 

II  may  lir  askcil  wlicllicr  Ilic  ilaiiii  iiiailf  liy  llii'  I'liilcd  Slah"*  j-'ui's  to  llio  cxlt'iil 
(irassi'i'lii);.'  a  le^al  ri,:,'lil  of  pii)|ii'il y  In  inii/  individiinl si'at \\U'\r\\  may  al  any  limelio 
I'ounil  in  tli<>  SiMs  l»'lwi'i'n  llii^  I'l'ilillnl' |>l;tniis  al  llii'  ikh'IIi  and  the  ciiasl  nT  CalllDr- 
nia  al  llii'snnlli.  Ami  wlii'llici' llicy  wnnM  insisi  llial  in  llic  cane  nC  any  si'al  caii- 
Inii'il  anywiii'ii'  wllliin  lliusi"  liniils  by  any  iiiMson  ullicr  llian  a  nallvd  Indian,  and 
fur  |ini|ins<'s  id' scii'niilli'  cniinsily,  ur  In  salisly  hnuiii'i'.  a  Iri'spass  liad  ln'i'ii  coni- 
niilh'd  npiin  Hie  |iri>{ii'i'l>  ulllii'  rnili'il  Slali's,  ami  an  aclinn  mii.'lil  In'  niainlairu'd 
in  llirii'  nanii'  in  a  ninniripal  Icilinrial  lo  rci'iiviT  ilama;;i's.  ur  I'lir  IIh'  ri'i'uvrry  id'  llic 
skin  id  llii'  animal.  11  il  slmulil  anywiii'ir  lie  ruiind.  Tlir  I'nilril  Slah's  do  ind  in>isl 
upon  this  I'xln'uie  pidnl,  hcrausi'  il  is  ind  necessary  In  insisi  npnii  it.  .Ml  llial  is 
needed  for  llieir  purposi's  is  llial  llioir  pni/ierli/  inlrrvsi  in  Ilie  licnix  sliuuld  l)u  so  lar 
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rpcopnizcd  as  t(i  juslifv  a  proliibitii>n  by  tbcni  of  any  dcslnirlirr  pursuil  of  Ibo  ani- 
mal cabiilah'il  lo  injure  Ibc  inilustry  [irospcnled  by  tbein  on  Ibe  islands  iipun  Ibo 
basis  of  llii'ii"  proiicity  interest.  Tliu  conci;|)titin  of  a  jimiierli/  iiitfresl  in  llie  herd, 
as  dislincl  fniin  a  |iarliiMilar  lille  l<i  every  seal  coinpusinj,'  Ibo  bord,  is  clear  and 
inlolligible;  and  a  recognition  of  this  would  enable  the  United  Stales  to  adopt  any 
reasonable  incasures  for  the  protection  of  such  interest. 

Well,  Mr  Prt'sidt'iil,  it  miiy  be  my  fuiill  —  the  Tribuiiiil  miisl  say  — 
but  1  confess  so  far  from  llic  coiiceplion  of  a  property  interest  in  the  herd 
beiiij^  ch'ar  and  iiilelli^ibl(>  as  dislincl  from  a  |)arliciiiar  lille  lo  llie  indivi- 
duals composing  llie  herd,  I  ullerly  and  al)soUil('ly  fail  to  ap|)reciale  it  — 
The  sole  point  is  property  or  no  properly.  How  in  the  name  of  heavens, 
if  there  he  no  properly  in  Ihe  individual  seal.  Ihe  collection  of  a  nnnd)er 
of  items,  each  of  wliicli  is  nol  properlv,  yet  ^o  lo  make  tip  property  in 
the  whole,  Icannol  reali/.e;and  il  is  a  mailer  j^really  I  think  to  be  regretted 
that  (Mther  in  Ihe  wrilleii  argnmiMil.  m-  in  the  oral  argument,  more  effort 
was  nol  made  loconvcy  Ihis  so-called  clear  inlelligihle  conception  to  minds 
like  those  of  my  learned  friends  and  like  mine,  which  have  certainly  enti- 
rely failed  lo  grasp  il. 

Now  another  passage  in  the  same  sense  is  found  in  page  133  in  the 
same  argument. 

While  Ihe  United  Stales  novernnionl  asserts  and  slands  upon  the  full  claim  of 
properly  in  the  seals  which  we  have  alteinpled  lo  esliiblisb,  il  is  still  to  be  borne  in 
mind  thai  a  more  ipialilied  riirbl  would  yet  be  s;ilTn'ienl  for  lliearlual  rei|uirenionls 
of  Ihe  (iresont  case.  The  question  here  is  nol  what  is  Ihe  right  of  ownership  in  an 
individual  seal,  should  it  wander  in  some  other  period  into  some  other  and  far  dis- 
tant sea;  that  is  an  inipiiry  nol  essential  to  be  gnui'  inin;  but  what  is  Ihe  right  of 
property  in  llie  herd  as  a  whole, 

But  the  whole  is  made  up  of  parts ;  and  if  Iherc  is  no  properly  in  llie 
parts  how  is  lhei(!  pi-operty  in  the  whole?  — 

in  the  seas  and  under  Ihe  circumstances  in  wliirli  it  is  thus  availed  (pI  ,  .  Ibe 
United  Stales  (iovernnient  as  the  foundation  of  an  iuiporl ml  nati(jnal  concern. 

Now,  lastly  land  I  <"annol  deny  myself  the  pleasure  of  referi'ing  to 
Ihisi.  when  my  friend  Mr  (larler  got  lo  Ihis  very  licklish  point,  some  of 
(he  mend)ers  of  Ihe  Tribmiid  inlerposed  ((ueslious.  I  am  referring  lo 
page  'i7.')  of  Ihe  revised  lexl  of  my  friend  .Mr  U.arler  argument. 

Mr  Carter.  —  (1iie  momeul.Sir  Charles  —  liiere  are  nol  Ihal  ntMnberof 
jtages  in  llie  argument  as  r(>vised  by  \w..  I  do  nol  know  what  yon  are 
relerriug  lo  as  lln^  "  I'evised  lexl.  " 

SirCha"  i  Russell.  —  lam  referring  lo  Ihe  report  which  we  have  been 
furui^hir.;  .o  Ihe  Tribunal. 

Mr  Carter.  —  I  shall  insist  that  the  only  report  I  hat  can  be  referred  to 
is  the  one  revised  by  me. 

Sir  Charles  Russell.  —  That  would  indeed  be  very  strange. 

The  President.  —  if  Ihere  is  any  objection  to  whiit  Sir  Charles  Hussell 
reads,  yon  will  be  able  to  slale  your  objeelion. 

Mr  Carter.  —  Ves,  hiil  I  object  lo  the  practice  of  referring  to  it. 
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Sir  Charles  Russell.  —  That  would  be  very  extraordinary.  I  liavc  not 
even  road  ni\  IViond  s  arpimionl  in  any  other  form  liian  llic  form  with 
wliich  I  iiavo  hcon  familiar. 

The  President.  —  l?olh  roporls  arc  unofficial. 

Mr  Carter.  —  Yes,  hut  of  two  unofficial  reports  I  submit  llial  the  one 
wiiicii  liic  Triijunal  should  use  in  u  matter  of  reference  should  be  the 
one  |)rcpare(l  by  counsel. 

The  President.  —  If  tliere  is  any  doubt  about  it,  of  course,  you  will 
refer  to  your  te.xl. 

Sir  Charles  Russell.  —  I  think  my  friend  will  see  tiiat  he  has  no  reason 
to  complain. 

Mr  Carter.  —  1  ohject  to  the  practice,  that  is  all. 

Sir  Charles  Russell.  —  Then  1  insist  on  my  ri^dil,  Mr  Carter,  if  you 
put  it  so. 

Mr  Carter.  —  .\nd  I  object  to  it. 

Sir  Charted  Russell.  —  I  was  goiiij;  to  say  lliat,  my  friend  will  have 
no  reason  lo  complain,  because  if  lliiire  be  anyihiuf;  thai  he  wishes  to 
disavow  in  wlial  is  here  recorded,  I  will  accept  his  disavowal  at  once. 

Mr  Carter.  —  Ves,  but  there  is  an  authori/ed  report  of  the  arj;ument. 

Lord  Hannen.  —  There  is  no  such  thing  as  an  aulhori/ed  report  of 
the  arfiiimenl. 

Sir  Charles  Russell.  —  With  great  deference,  I  cannot  accept  the 
slatcmeni  of  my  learned  friend.  The  authoi-i/ed  argument  was  the  oral 
argument.  W'c  for  our  convenience,  and  at  our  own  sole  cost,  have 
furnished  the  Tribunal  all  through  with  an  authentic  report,  carefully 
revised  as  far  as  th(>  itilclligcnce  of  Ihose  lo  whom  that  task  was  allotted 
enabled  them  to  do  it  —  fairly  and  properly  revised. 

Lord  Hannen.  —  Vou  will  tell  us  what  you  believe  Mr  Carter  said,  and 
if  any  dispute  arises  upon  it,  of  coui'se  we  shall  be  very  happy  to  bear 
what  .Mr  Carter  has  lo  say  about  it. 

Sir  Charles  Russell.  — I  may  at  some  future  time,  although  I  will  not 
promise,  have  I  he  pleasure  o!' reading  iny  friend's  revised  edition  of  hisar- 
gumeul,  but  at  present  \  have  not  seen  it  oi' ev(;n  looked  at  it. 

.Now  the  page  of  the  daily  report  to  Nsliich  I  am  refering  is  page  Mli, 
and  m\  learned  fi'iend  is  dealing  with  that  very  thorny  subject  —  the 
early  history  of  pelagic  sealing,  lie  is  face  to  face  with  the  fact,  which 
he  admits,  that  the  first  and  earliest  pursuit  of  I'ui'-seals  known  in  the 
history  of  the  human  race  was  pelagic  fur-sealing,  carried  on  no  doubt  in 
a  riule  fashion  —  not  in  as  elVectivc  a  fashion  as  modiu'u  a|)pliances 
permil,  hut  still  cai'ricd  on  as  a  means  of  subsistence,  and  as  a  means  of 
alTording  artirdes  for  barter  and  in  that  way  furnishing  them  lo  com- 
merce), along  the  coast  at  the  instance  of  the  aboriginal  natives.  My 
learned  friend,  addressing  hims(>lf  to  that  subject,  siiid  : 

.\s  Is.nid  licrmi',  many  tiiiii'-;  in  llic  n  uisc  dl  my  arijiuncut,  tlio  altarl;  by  liar- 
liaiians  nii  llii'  IVuil^i  of  llii'  caiili  is  limileil.  (•oiiliiu'il,  ami  iriMifrally  ih.i  dcsliuc- 
livc;  lull  when  civilizalinii  niakrs  licr  allacku[ion  llioni  her  iiicthuils  aio  porlectly 
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dpslniclivo,  unless  she  makes  usr  of  those  appliances  whirli  civilization  teaches 
her  hy  wliich  that  dcslnictlon  may  he  avoided.  Therefore,  there  is  no  diflicnltv  in 
awonhiif,'lo  thcl  iiited  Sl:iles  a  ri-rhl  of  properly,  siil).jecl  to  tlie  rif;ht,nfthe  Indians 
to  capture  in  the  manner  in  which  they  were  formerly  aecnslomed  to  do  hefore 
the  use  of  vessels  for  pelagic  sealin^r;  l)Ul  not  a  ri^dil  to  go  out  and  engage  in  pela- 
gic sealing. 

The  President.  —  Do  you  not  think  it  very  difncnlt  to  draw  a  legal  line  of  li- 
mitation hctwoen  what  an  Indian  is  allowed  to  do  for  himself,  and  what  hiniiaybo 
allowed  or  permitted  to  do  in  the  service  ol  a  Ktiropean  or  civilized  man  ? 

Mr  Carter.— Theio  are  always  practical  diflicullies  connected  with  doalin"s 
with  harharic  trihes  —  greater  or  lesser  difliciilties  —  hut  not  insuperable  diflicul- 
lies connected  with  it. 

.My  friend  ovados  llic  point,  —  does  nol  even  appreciale  I  he  point.  It 
is  not  ii  (iMcstioii  of  llioi-e  being  greater  or  le.ss  dil'ficulties  in  dealing  with 
barbaric  Iribos  —  it  is  the  qneslion  wi.olher  il  is  not  difticiill  to  draw  liie 
legal  liniilulion  i)elween  what  is  adinilled  to  be  a  thing  that  the  Indian  may 
do  I'of  iiiniscir,  according  to  iiis  barbaric  nieliiods,  and  what  he  may  do  if 
einpioyod  at  the  instance  ofcivili/cd  man.  The  learned  President  recalls 
my  friend  to  liie  qnestion  witii  this  observation  : 

Do  you  find  that  there  is  a  snhstantial  legal  dilfcrence  between  the  two  cases? 
Mr  Carter.  —  Tln're  is  a  substantial  one. 

The  President.  —  Helween  the  case  ol  an  Indian  lishing  on  his  own  account, 
and  an  Indian  lishing  on  the  account  of  a  civilized  man? 
Mr  Carter.  —  I  think  there  is  a  very  substantial  one. 
The  President.  —  .\  snhslautial  legal  one? 

Then  we  get  to  that  broad  ground  which  is  always  the  refuge  once  we 
are  trying  to  bring  these  vague,  undelerminate  propositions  to  the  touch 
of  legal  principle. 

Yes, 

says  Mr  Carter, 

whiMi  1  s|ieak  of  "  legal  "  I  mean  moral.  We  are  on  international  grounds  —  inler- 
i.ational  law,  and  there  is  a  sharj)  distinction. 

Tlie  President.  —  Moral  and  international  are  different  fields  of  discussion  I 
think. 

Mr  Carter.  —  I  said  "  tiiere  is  rw  sharp  distinction  ". 

Sir  Charles  Russell.  —  Very  well  —  "  Ihciv  is  no  shar|)  distinction  ". 
I  lake  it  so.  Tiiat  is  to  say,  iieiiig  in  the  held  of  international  law,  there 
is  no  shai'|)  distinction  between  moral  and  legal  liiw  —  that  is  the  propo- 
sition, therefore,  of  my  friend. 

Mr  Carter.  —  II  is. 

Sir  Charles  Russell.  —  Ves,  I  know.  Then  the  lear-ied  ['resident 
continues  : 

Moral  and  international  are  difforoul  lidds  of  discussion,  I  think;  but  Ihev  mav 
often  join. 

Mr  Carter.  —  They  are  not  so  different  as  may  be  supposed. 
The  President,  —  They  are  not  contrary. 

Mr  Carter.  —Oh  no,  international  law  rests  upon  natural  law,  and  natural 
law  is  all  moral. 

The  law  of  nature  is  all  moral,  and  il  is  the  great  part  of  international  law. 
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Hero  \V(!  j^ol  back  to  lliul  same  fallacy  \>liicli  I  liavc  cmloavoiired  lo 
expose  in  a  lew  seiilences,  and  lo  wliii'li  I  nuisl  recur  al  a  luler  period  a 
little  more  fully  —  that  fallacy  wliicli  liesal  llie  basis  of  lliese  proposals  — 
that  if  you  can  make  out  lo  your  private  salisfa<:lion  llial  a  lliin;;  is 
against  morals,  or  against  the  law  of  nature  (wbalever  liie  law  of  nature 
means  in  the  connection  in  which  it  is  use<n  it  is  therefore  against  inter- 
national law  :  it  is  therefore  to  be  reprehended.  With  great  deference  to 
this  Tribunal  tlie  distinction  is  justly,  accurately,  and  truly  drawn,  in 
that  observation  of  the  learned  ('resident  in  which  he  said,  "  Moral  and 
international  law  are  two  lields  of  discussion,  but  they  may  often  join  », 
which  is  to  al'lirm  in  annlher  way  the  proposition  to  which  I  invited, 
without  any  I'earof  Ihc  result,  the  assent  of  Ibis  'rrihunal.  namely  that 
while  moral  law  enters  largely  into  the  conception  of  international  law  — 
largely  tends  lo  the  formation  of  inleriiational  law  —  yet  only  so  miu'h  of 
moral  law  as  inlernalional  law  has  taken  up  into  and  cmbodittd  in  itself 
can  be  referred  to  in  a  discussion  of  lawyers  and  of  judges  as  forming 
inlernaliouid  law  at  all.  itut  I  do  not  end  this  discussion  here.  My  friend 
Mr  darter,  liien  proceeds,  it  having  been  poinltMl  out  lo  him  l)y  i.ord 
Hannen  that  the!  mode  of  hunting  pursued  by  the  natives  was  not  con- 
lined  merely  lo  their  sustenance,  but  that  they  were  the  su|)pliers,  in  the 
first  instance,  of  the  skins  of  these  wild  animals  —  fiu'-seals  and  others 
included. 

.Mr  Carter  quite  candidly  says  : 

Thai  is  Iriio.  Tlii\v  were  Ihc  ini;.'iiial  Ir.uicis,  atiil  llicv  wcio  luailc  use  of  liv  Iho 
piii]M)si's  dl' ciiiiiini'ici',  lull  wliiil  I  mean  In  say  is,  llial  wu^  i-diiiiiicri-r. 

Lord  Hanuen.  -  -  Yes,  canicil  on  hy  l!ii'  nalivcs. 

Mr  Carter.  —  I  kiniw.  bill  thai  was  ('(iiiiiiKiiri'.  'I'licy  wcic  sii|i|ilyinf;  the 
rnniiiic'icc  ol'  llii'  world.  'I'licy  wcic  iinl  snp|ilyini:  llicnisclvi's  willi  I'lolliinj;  — 
llicy  well'  mil  riiriiisliiii).'  thcnisi'lvcs  willi  seals  lor  food. 

The  President.  Thai  ynii  would  consich'r  was  leual  al  Ihe  lime,  hiil  would 
mil  he  leual  now. 

Mr  Carter.  —  liel'oie  (he  lliissiaiis  diseoveied  lliese  retrions  Ihey  were  inlia- 
hili'd  hy  Indians,  and  these  Indians  did  |iiu'sne  seals  in  llial  way.  Il  is  a  |iiiisiiil  by 
iKubarians  wilhoiil  inetliod  —  wilhuul  iiiakin^  any  ell'oil  In  incserve  the  slock; 
deslriiclive,  ol' course,  iii,ils  chaiacler,  bill  mil  of  siil'licienl  exlenllo  endaiiL'er  Ihe 
exislciK'C  III'  Hie  race  nl  the  animal. 

Then  on  Ihe  ncxi  page,  page  i 77,  my  iriiiiid  said; 

The  dislinclion  which  1  mean  In  clraw  is  a  dislinclionor  a  lesoil  lo  Ihe  seals  I'or 
Hie  |iUi|iose  of  Ihe  personal  use  of  Ihe  people,  sucli  as  lliey  were  in  Iheliabil  of 
making  bernre  Ihey  were  discovered  by  civilized  men  Ihe  dislinclion  hel ween 
llial  pursuit  .'iiid  that  which  is  pronioled  by  I'ivilizi'd  men  for  the  purpose  of  sup- 
plying' Hie  World  with  llie«e  skins.  Thai  is  llii'  dislinclion.  The  lirsl  pursuit  wliicli 
is  conllned  to  Hie  barbarians  is  not  destriiclive  ol  the  slock.  .Nor  is  the  other,  as 
lonfj;  as  it  is  liniiled  lo  certain  very  narrow  proportions  ami  comlilions. 


Well,  liie  whole  legal  proposition  is  given  away  in  this  discussion. 
Then  m\  frit'iul  continues  ;  — 

Hill  when  it  is  increased  Hien  il  does  Ihrealeii  Hie  stock.     What  miisl  you  do 
then?     You  must  ado|»l  those  measures  which  are  necessary  to  preserve  (he  slock; 
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and   wlial  ai'o  tlie  ineasuros   wliicli   sot'i(.'ty  always  employs   fur  Ihal    purpose? 
I  have  (k'lailcil  thai  already  —  it  is  to  award  llio  inslilulioii  of  property. 

Now,  (lid  ever  an  ahle  man  present  so  inconseciuential  an  ar}j;umenl 
as  thai  lo  a  Tribnnal  of  intelli;;enl  judges?  It  is  said  :  "  Tiic  Indians  had 
a  riglil  to  pelagic  sealing  :  Tliuy  had  a  right  to  it,  and  they  carried  it  on 
even  lor  the  purposes  of  commerce  :  Civilized  men  carried  it  on,  but  car- 
ries! il  on  only  to  a  small  exient,  and  they  had  a  right  to  carry  it  on  lo  a 
small  extent  so  long  as  il  did  not  alVccl  the  stock  :  Itut  when  it  begins  to 
ailed  llic  slock  then  rights  change  —  that  which  was  a  right  the  day 
bel'ore  ceases  lo  be  a  right  the  day  alter  that  event  begins  to  happen  "; 
and  Ibis 'rribiinal  is  asked  to  do  what?  — .Not  lo  declare  what  the  pro- 
perly rights  had  been  and  were,  but  is  (lo  nseihe  language  of  my  friend), 
to  atvard  llic  iniliUition  of  pvoperly.  I  say  Ihal  it  is  not  Ihe  fiinclion  of 
this  Tribunal  —  il  is  a  misconception  of  the  function  of  this  Tribunal  to 
address  any  such  argument  to  it. 

Mr  Carter.  —  1  observe  you  did  nol  read  the  whole. 

Sir  Charles  Russell.  —  I  did  nol,  indeed;  Ihere  are  a  great  many 
hundred  pages  of  il.  If  there  is  any  furlher  [tassage  you  desire  lo  be 
read,  I  will  read  il  with  pleasure. 

Mr  Carter.  —  1  said   vou  did  not  read  the  whole  of  what  vou  were 


u|)on. 

Sir  Charles  Russell. 


The  whole  of  Ihal  sentence?     It  is  this: 


II  is,  (o  award  Ihiniistiluliou  of  properly.  Now,  must  sociely  williliold  itsclTort, 
—  must  it  forbear  to  employ  those  bounties  — 

Mr  Carter.  —  "  Agen<ies  "  would  be  a  bettor  word. 
Sir  Charles  Russell.  —  Very  well. 

liocaiise  iiere  are  a  lew  hundreds  of  Indians  in  existence  who  may  have  some 
ri^'his  in  relerenci^  to  Ihem'.'  .No,  they  are  not  lo  be  considered,  sniely.  We  can- 
not allow  this  lii'rd  of  seals  lo  be  exiinjinishedjust  lor  llie  purpose  of  accoumioda- 
tin;;  a  I'i'w  hnndieil  Indians  upon  that  coast,  —  surely  not. 

Then,  if  I  go  on,  I  shall  havi;  to  go  on  loi-  some  distance.  Is  there 
anylhiiig  mori!  you  want  me  to  read? 

Mr  Carter.  —  1  ilo  luil  wish  you  lo  read  aii\  thing  ;  but  when  you  do 
underlaki'  lo  do  il,  1  would  read  Ihe  whole  of  il  if  I  were  you. 

Sir  Charles  Russell.  —  I  will  read  lo  Ibe  cud  of  Ihc  page,  because  I 
Ihink  the  subjtM'l  tlitire  ceases. 

The  President.  —  II  may  be  Ihal  the  civilizi'd  (isluM'miin  may  not  be  more 
lh:iii  a  lew  hundred  also.  T!ie  uumbi'r  of  men  eniploved  is  nol  absolutely  a  lonn- 
daliou  ol  \vi,\\  djscriuiinalion,  —  a  lej;al  iliity. 

Mr  Carter.  —  You  mean  those  employed  on  Ihe  I'ribilol'  Islands  may  he  a  few 
hundreils? 

Thai  was  really  nol  Uk^  point  of  Ihe  (|iu'slion. 

The  President.  -I  mean,  Ihe  pela;;ic  sealinir  may  he  cariied  on  by  a  few 
hundreil  Inilians,  bnl  Ihal  is  no  niattor.  The  dill'urence  that  you  muli(!  is  whether 
they  art!  Indians  or  civilized. 


—  nt)2  — 

Mr  Carter.  —  Yes. 

The  President.  —  Suppose  Iiidinns  iiiaki' coinnKirn?,  selling  or  liiirli'riiijj-  llieir 
skins,  —  von  allow  tlml  iilso? 

Mr  Carter.  —  Wlicre  it  is  not  (lestrnclivo. 

The  President.  —  It  is  a  (lueslioii  of  proportion,  — ol  incasnii'  with  you. 

Mr  Carter.  --  If  it  is  (loslniclivc,  then  it  is  iiul  to  be  allowed.  Tliey  have  no 
right  to  ileslroy  the  race  of  animals. 

The  President.  —  In  onli'r  lo  f.'ive  ymi  salisl'ai'lion.  Ihi>  ipn'^lion  wmihl  he  to 
know  williin  what  limits  pelagic  sibling  may  hi'  iaiii(  il  on  wilhoiil  heing  deslrnc- 
live. 

Mr  Carter.  —  Yi's.  Ilial  is  prantically  Ihe  i|iieslioii.  It  yon  say  ju'lagic  sealing 
can  he  carried  on  widioul  hi'ing  deslrnclivu. 

The  President.  —  Ity  Indians,  al  any  lale? 

Mr  Carter.  —  lly  Indians  in  llicir  canoes  in  the  way  in  which  it  was  origi- 
nally cari'ied  on.     'I'lial  does  md  Uneaten  Ihi'  e\islenc(!  olllie  herd. 

The  President.  —  Thai  is  a  nalnral  liinilalion. 

Mr  Carter.  —  Hnl  il  is  possildo  lo  do  this.  II  would  he  possible  for  Ihose  who 
are  now  engaged  in  pelagic  s 'aling  :  for  inslance,  lo  say:  •'  The  Indians  ari'  per- 
milled  to  curry  on  pelagic  sealing;  we  are  preveidi'd  IVnm  doing  il.  We  will  just 
employ  those  Indians  ". 

The  President.  —  Thai  is  the  difllcnll  pidnt  which  I  just  hinle(l  al. 

Now,  I  Ihinlv  I  have  road  us  imicli  us  will  make  clear  llic  view  tliul  is 
there  put. 

.\g;uiii  my  iearnet!  i'riend  in  unollicr  pari  ol'liis  argiiinent  said.  "  NN'e 
al'lirm  lliat  the  propci'ly  in  lliese  steals  is  as  clearly  llic  pi'opcrly  of  Hit! 
United  Stales  as  ii  ship  heloiifting  to  Hie  United  Stales.  "  Well,  il  does 
not  do  lo  curry  these  illiistralions  loo  far;  hnl  really  this  does  siig:g;est 
itself  to  one's  mind.  My  learned  friend  sa\s  a  seal  is  as  much  properly 
as  u  ship.  Let  iis  suppose  u  Heel  of  ships.  Il  would  he  u  very  curious 
result  thai  a  Heel  of  ships  was  the  properly  of  Ihe  I'liiled  Slates,  hut  that 
the  individual  ships  were  nol  the  properly  of  the  I  iiiled  Stales,  if  the 
parallel  of  Hie  [iroperty  in  Ihe  seal  and  in  Ihe  ship  is  so  complele  as  my 
friend  would  seem  to  suggest. 

F.X.\MI.NATIo.N    OF    TIIK    .NATITIIK    AM)    IIAHITS    OF    Till:    FIll-SFAL 


bul  I  approach  the  mailer  a  lillle  more  closely.  What  Kind  of  animal 
is  this?  To  what  order 'of  animal  is  il  to  he  relegaleil?  I  do  not  care 
whether  it  is  lo  \n'.  culled  a  "  lish  "  or  an  "  aiiimul  ",  or  whul  il  is  lo  ho 
eulhid  :  —  whul  is  it?  If  an  animal,  is  il  a  laud  animal:  (U-  is  it  a  sea 
animal?  Well,  I  ohserve,  in  passing,  lliul  all  Ihroiigh  Ihe  legisla- 
ti(Mi  of  Ihe  liiiled  Slules  Ihe  seals  are  always  sp(dxeii  rd'  in  relalion  lo 
"  risheries  ".  \U\\  llial  may  ind  he  very  imporlaiil.  W  liul  are  ils 
natural  appliances  for  living  (Ml  land  ?  ('.an  il  progress  on  laiitl  willi  fuci- 
lily?  Hoes  it  gel  ils  support  from  land:  or  any  of  ils  support  from  land? 
No.  'ihe  animal  is  one  whi(di  .Naliire  has  nol  adapted  for  easy  progi'es- 
sion  on  land.  Illhus  got  no  legs:  il  lius  got  no  feel.  II  euii  llop,  with 
great  rapidity,  lor  a  few  \aids,  .'in  or  (11)  at  Ihe  oiilside,  and  then  il  falls 
down  exhausted:  ami  a  curious  circiimslance  in  iMdalioii  to  it  is  lliis,  Ihat 
il  is  manageahle  on  land  heeaiise  il  is  wholK   helpless  upon  'and,  and 


—  fltl3  — 

lias  not  l)fion  fiirnislicd  I)y  .N'atiiri!  v.illi  ii|)|)liiuicos  whii'li  ciiablp  it  easily 
to  |>ro}{n'ss  upon  iariil. 

In  lliis  conni'dioti,  Iwdiilii  liki^  to  i-ciid  oni' |iass;(;;i-  iVoni  lln;  ltc|Mirl()t' 
.Mr  I'lllioll  in  IH'.III,  diiscriitin^  llic  cliaracliM'  of  Mils  animal  wIkmi  il  is  lining 
(li'i\<Mi  on  land.  I  am  reading;  troni  pa^i!  7  ol' his  Ii'IIit  lo  IIk;  Socndary 
of  llio  'I't'casni  y  |MiiilisliiMl  with  that  llopoi'l.  Il  is  Ihi-  third  |iara^'ra|di  on 
thai  |mf;i!. 

Tile  li'iisl  rc'llccliiiii  will  ili'rhiic  Id  iiti  nliscivi'r  lli;il,  wliilr  a  I'lii-'ii'iil  mmivcs 
casii'i'  on  l;in<l.  anil  I'lrci'  lli:iii  any  nr  all  iiIIjit  simIs.  yi'l.  al  IIh'  saiiii'  linii',  il  is  au 
unusual  ami  lalidi  ious  I'll'm  I,  i'Vimi  wIjimi  il  is  miIuuMu  v:  llii'i'i'lnii',  wlii'u  Ihnus^unls 
of  \i>uu^' mall' seals  arr  suilili'ulv  anaisril  In  llirir  uliuosl  (iowim'  i>I'  lauil  Ini'nrun- 
lion,  civcr  iiiu>.'li.  sliaip  flicks,  inlliu;:  rlinki'i' slnui's.  ili'i'p  liiDsr  satul,  lunssy  liis- 
sipi'ks,  anil  nlliri'  i'i|uall\  srvrri'  iiu|M'ilinii'nla,  tln'v  in  llicii'  rilf,'lit  ITliis  is  llic  dn- 
/Hcv/ic  aniuial  i'mtI  lln'Mi^rlvcs  niosl  vinlriilly.iTnwil  iii  cnurusi'd  swclli'i  ini.' Iirajis 
dui'  11 1 II  in  Mil'  III  lii'i.  sill  lial  many  ai'i-iilli'ii  "  suiiilliiM'i'il  "  lii.ilralli ;  anil  in  lliis  uian- 
iicr  III'  rnii>l  rxlraiiiilinaiy  I'llml  lo  In'  ui^ri'il  almi^'  ovi'i'  slii'Iclii's  of  uuliioki'U 
mill's.  Iliry  ail-  iil)li;:i'il  In  iisi' niiisrii's  ami  iihim's  llial  naluii'  iii'vrr  iulruili'il  llii'm 
(()  usi',  anil  whii'li  ar I  lilli'il  lor  llii'  ailioii. 

This  |ii'iiliin^'i'il.  siiililrii.  anil  iniusiial  I'll'orl,  unnalutal  anil  vinli'iil  slraiii,  must 
Icavi'  a  lasliniL:  mark  m|ioii  llii'  jiliysiral  condilion  ol  rvrry  seal  llius  ilriM'u,  ami 
llii'U  sullVri'il  III  I'srapi'  Irnm  llif  cluliliril  |iiiils  nii  Hn'  killinu'-i-'rnuiiils;  llii'y  arr  al- 
ti'rnalily  liralnl  In  llir  |ioiiil  nT  suH'm  alinn,  LM-pini:,  |iaiiliuL'.  allowi'il  In  ronl  ilnwn 
al  inlrivals,  llicn  alirii|illy  slarlrd  \\\>  ><\\  lli:'  mail  lor  a  IVi'sli  ri'Ui'Wal  nl'  Iliis  lica- 
liuf;  as  llii'V  lutiL'i',  slianiliii',  anil  I  ii'rp  alou^;.  Wlii'U  llii'V  ariivi'  nu  llii'  killiii;.'- 
ftronnils,  al'li'r  lour  or  livu  limns  nl'  Iliis  ilislrrssiiiL'  rllnrl  on  Ilicii'  pari.  Hu'y  aii' 
llu'ii  suil'li'niy  rnoli'ij  nil'  for  llii'  last  lime  prior  In  lln'  Dual  orili'al  iil'rluliliint;;  llicn 
wlu'n  (Irivi'u  up  inio  llic  l.isl  surrnnnil  or  poil.  il'llii'  seals  arr  spari'il  I'riiin  raiisi'df 
lii'in;:  until  lo  lake.  Ion  lii^'  nr  loo  lilllc,  liillcii.  eli.,  liny  arc  pcrniillcil  lo  ^^o  oil 
I'rnni  llic  killiii^'-^'i'iinnil  hack  to  the  sea.  oiilwarillv  inihurl,  niosi  nl'  Ihcm:  hiil  I 
am  now  sali-licd  Ihal  they  sustain  in  a  vast  majniily  nf  cases  iiilcrnal  injuries  of 
greater  or  less  dcirrce,  thai  I cniaiii  li  \>irk  physical  di^ahilily  or  death  Ihereartcr 
III  nearly  every  seal  thus  rclca-cil,  .'uil  ccrlaiu  desti  iiilioii  of  its  virility  anil  ion- 
ra(.'e  necessary  for  a  slat  inn  mi  the  innkcry.cscu  il'  it  c.in  pn>sihly  run  the  frauiillel 
(if  ilrivin;;  Ihrmi^dimit  every  scaliiii.''  season  I'cpi  lixc  or  six  cnnseintive  years;  ilrivi'n 
over  and  nver  a,i;ain  as  it  is  duriuj:  each  nne  ot  these  sealing'  seasons. 

'I'heietnrc,  il  nnw  appear^  plain  lo  nie,  that  llio.sc  ynun^i'  male  hir-seals  which 
may  happen  In  sur\i\e  lhi»  teriildc  -liain  of  seven  years  of  dri\inir  overland,  are 

rendered  hy  this  act  of  i|ri\ iiij;  wholly  wnilhh'ss  I'nr   in liiij:  purpnses  —  Ihal 

lliey  nc\er  ;:.i  In  Ihi'  lii'i'i'din.:;-^rroiiiiiU  aii.l  lake  u|i  staliniis  Iherc,  heiu^'  iitteily 
dcmnrali/.cd  in  spirit  and  in  hndy. 

This  is  also  In  he  ruiiinl  in  Hie  llrilish  ('.niiiilcr-Casi',  at  \mp)  2i\\. 

Now,  .Mr  I'lvsidi'iil.  il  will  prohahly  in'ciir  lo  \oii  or  lo  soino  oilier 
Meiiiliors  of  tin'  Triimnal,  lhoui;h  we  have  heaid  a  ^I'cal  deal  of  the  inliii- 
manily  in  relation  to  pela^^ic  sealinj:.  yel  Ihal  pi'idiahlv,  if  the  seal  eonid 
have  ilsehoieewhi'lheril  would  have  ilsi'iriiiioekeddn  I  he  head  on  I  he  island 
al'tcr  these  renewed  and  |notrai|ed  cll'oils  id' enielh  ,as  one  allernalive,  or 
would  lake  ils  clianci!  of  lieiii..;  shot  in  ils  natural  eleiiienl  a>  Ihe  idlier, 
if  il  is  half  as  iiileili^enl  as  niv  learned  friends  ii  oilier  |Mn'lioiis  of  IhiMr 
arf^miieiil  assert  it  is,  there  can  he  vers  liltle  doiihl  which  Ihe  seiU  would 
choose.  I  am  dealinj;  willi  Ihis.iiol  I'm'  Ihe  |)Ui'|iose  of  allakini;  Ihe  miMia- 
{^emeiit  of  the  Islands,  hut  for  the  |>nr|iose  nf  cilinj;  the  luaii  vniplied  hv  Hi,. 
Inili'd  Stale.s  as  a  j^n^al  aiilhoril     on  the  seal  (|ne^lion. 


—  mil  — 

Mr  Carter.  —  Wlicn'  is  llial  vouched  lor? 

Sir  Charles  Russell.  —  .\piiii,  and  ii^'aiii,  and  a^'ain;  and  I  svill  n-fer 
to  (III!  .Vniurican  aiitlioiilicsaiid  cx'cnlivo  ol'lircrs  ot'llieAnieriran  (iovurn- 
mcnt  who  havt>  rct'orrcd  lo  Mr  Klliull  as  a  ^'I'eal  aulhorily,  one  or  more 
ol'lhiMn  ind(M>d  rel'crrin;;  lo  liim  as  the  only  aulhorily  on  sealing. 

Mr  Carter.  —  Von  do  rn>l  rd'nr  to  anytliinj;  in  Iho  evidence  hel'ore  the 
Court. 

Sir  Charles  Russell.  —  Idoindeed.  MrlUaine's  letters,  among  others, 
refer  to  .Mr  Kliiotl  as  l!ic  j;real  auliiority  on  seal  lilc;  and  I  have  eerlainly 
many  other  relerences. 

I  was  (ipoii  the  poinl  of  showing  what  the  (diaracter  of  this  nniinnl 
is  —  iiial  its  helplessness  on  land  arises  from  the  tact  that  it  is  not  really 
a  land  animal.  On  Ihe  contrar\,il  is  adinitti'd  tlial  upon  the  sea  it  is 
at  home  :  that  it  is  cajiahie  of  easy  progression  many  miles  in  a  day, 
without  any  unusual  strain  upon  its  vital  powers. 

Now  does  it  gel  its  sustenance  Crom  the  land  .'  Not  al  all.  it  gets  no 
sustenance  I'rom  IIk;  land,  and  pi>rhaps  Ihe  passage  I  am  now  ahixil  lo 
read  on  the  (pieslion  of  what  il  does  I'eed  upon,  may  suggest  lo  I  his  Tri- 
bunal that  it'  Ihe  Fur-seal  dot>s  perish  from  IIk;  lace  of  Ihe  earlh,  as  the 
bulValoes  lia\e  pcM'isiied  from  Ihe  face  of  the  earth  so  far  as  American 
possessions  are  concei'ued,  it  will  not  he  an  unmixed  evil.  On  page  72  of 
the  sam(;  hooK  lo  which  I  am  now  ret'eri'ing,  and  referring  oid\  foi'  this 
pur|)osc,  there  occurs  this  description  of  the  food  of  these  animals. 

LordHannen.  — I  see  it  is  in  inverted  commas.  What  is  il  t|noled  from? 

Sir  Charles  Russell.  —  His  a  i{m)lalion  from  Mr  Klliotl's  earlier  Ite- 
porl  ol  iHTi. 

Think  III'  till'  I'lini'iuiiii^  I'ddil  ccin'^iiMipliiiii  of  lln'sc  i'()iik(M'ii's  iiiiil  liaiilin}; 
f;ioiiii(l>:  wlial  an  iiiiiiiciisc  i|iianlily  nl  liniiy  picv  iiiiisl  pass  dnwii  llicir  vnracioiis 
llinials  as  cvury  year  lulls  liy. 

A  croaliirc  so  lull  of  lit'i'.striiiii;'  with  iicrvi^s  iiiiisclcs  liki'  liaiicis  nl'  sli'cl.i'annot 
live  (111  air,  nr  ahsdi'b  il  Iroiii  Ihe  sou.  'riii'ir  IikhI  is  llsii,  lo  lln'  piacliral  I'xclusioii 
of  all  oilier  ilicl.  I  have  never  seen  lliciii  loucli.  oi' disinili  willi  Ilic  inli'iilion  of 
louchiii^'- il.orii' solilary  I'Nainpli'  in  llii!  Hocks  of  watcr-rowl  wliicli  ri'sl  upon  llin 
siirlaci'  of  Ihi'  wali'i' all  alioiil  llii'  islanils. 

I  was  cspocially  rari'l'iil'iii  iiolin,:;  lliis.  hccnnsi'  il  sccineil  lo  inc  thai  canine 
aniuilui'c  ol'  llii'ii'  inonllis  iniisl  sn|.';;i'sl  llisli  I'oi'  food  al  liiiii;s  as  well  as  lisli ;  bill 
llsli  wo  know  lliey  cal.  Wlioh'  windrows  ol'  llic  li^ads  ol'  cod  and  wolf  llslies  liilloii 
oil'  liy  lliesc  animals  al  lln'  napi'  wcii!  washed  up  on  llu'  soiilh-shoiv  of  SI.  Gcorffc 
(luriufj  a  i-'alc  in  Ihe  siiniiner  ot'lS":!.  This  pcl,i;;ic  dci-apilalion  evidently  marked 
Ihe  pro},'ress  and  the  appclilp  ol'a  hand  ol'  I'lii-scals  lo  the  windwai'd  ol'  the  islands, 
iis  they  passed  inio  and  Ihrouu'h  a  siray  si-hool  ni'  Iheso  lislies. 

So  apparently  Iliey  di'slroyed  a  great  (hnil  mon;  than  Iliey  acliially 
consiimtMl :  they  hit  Ihe  lisli  al  the  nape  of  the  neck,  the  choicest  part,  and 
let  the  resi  go. 

Senator  Morgan.  —  Ito  you  renicnd)er  if  any  oilier  witness  besides 
.Mr  Kllioll  has  ever  spoken  of  thai  fact. 

Sir  Charles  Russell.  —  I  think  every  writei-  has  spoken  of  the  enor- 
mous consumption  of  lisli. 


—  mi.'i  — 

Senator  Morgan.  —  IWit  llic  |iiirlial  cun<tiiiii|)lii)n  liy  biling  oiT  Iho 
liciids  ill  llio  iiapo  ol'  llio  neck. 

Sir  Charles  Russell.  — I  nm  nol  awnrc;  il  rimy  lio,  liiil  I  rio  nol  know. 

Senator  Morgan.  —  I  think  iiu  drew  on  liis  inia^inutidii  tur 
llml. 

Lord  Hannen.  —  Yes,  l)iil  he  does  nol  say  that.  He  simply  says  their 
heads  were  hillcn  oil".  II  docs  nol  show  that  some  were  hillen  slif-lilly 
and  (!sea|i('d.     They  prohahly  reject  that  which  Ihey  do  nol  like. 

Sir  Charles  Russell.  —  1  lake  11  lo  mean  lliat  lh(!y  ale  Ihe  choicest 
parts. 

Lord  Hannen.  —  lint  yon  added  to  it  thai  some  escaped.  There  is 
nolhin;;  in  Kllioll's  !te|)ort  aliont  llial. 

Sir  Charles  Russell.  —  No.  I  did  not  lliiidt  Ihe  Senator  meant  that. 
I  Ihiidv  I  am  \i^\\{  in  sayinf;  linil  it  is  well  known  that  otters,  freipientin;^ 
salmon  rivers,  will  il'  lisli  is  plentilnl  simply  eat  Ihe  hack  of  the  neck  of 
the  salmon  and  not  cat  the  rcsl.  That  is  an  experience  prohahly  all  of 
us  who  know  anylhinf;  ahont  otter  hnntinf?  are  (piile  aware  of. 

IIdw  iiiiiiiy  |iiiiinils /)i')w/(('»i  is  n'(|uiiril  liy  an  udiill  sciil  mid  liiki'ii  by  i(  when 
IVcdiiij,' is  nol  certain  in  my  mind,  .liid^'inn- I'lnm  Ilic  a|i|ii'(il(',  however,  oC  kin- 
dred aniniuls,  sucli  as  sea-linns  kept  in  ccinlineineni  al  Wcuxlwai'd's  (.'aniens,  San 
I'raiuiscii,  I  can  safely  say  llial  I'oily  pounils  lor  a  I'lill  ;;iiiwn  Inr-seal  is  a  lair  allo- 
waiii:e,  wilh  al  least  (en  or  (welve  iiomids  /n'c  ilieiii  In  every  adiill  IcMiale,  and  not 
niiieli  less,  il'any.  lo  IIk;  rapidly  growing.'  pups  and  yoiinn  "  l)olins(liiikii3.  "  Tliero- 
I'ore,  this  Ki'cal  body  ol  Tour  and  llvc^  millions  cd'  hearty,  aclive  animals  which  wo 
know  on  Ihi'  seal  islands,  must  consume  an  enormous  amount  id'  such  food  every 
year,  i'liey  cannot  average  less  than  len  pounds  ol'  lish  each  per  dieiii,  whicli 
ftives  till'  Consumption,  as  exhihiled  by  their  apiietite,  of  over  six  million  Ions  of 
lish  every  year.  What  wondi'r,  then,  thai  naluro  should  do  something  lo  hold 
these  aetivc  lisheruien  in  check. 

Mr  Carter.  —  lie  rcjviscs  tliost;  ohservalions  on  page  307,  I  see. 

Sir  Charles  Russell.  —  I  am  olili};ed.  I  will  refer  to  it  wilh  pleasnrc. 
1  had  nol  noticed  it. 

Mr  Carter.  —  il  hegiiis  in  Ihe  middle  of  the  page  al  the  words 
"  Using  the  above  as  a  snggeslion  ". 

Sir  Charles  Russell.  — 

Using  Ihe  above  ;is  a  snggeslion,  several  wiilers  have  hastily  assumed  lliat  it 
would  be  a  good  thing  if  the  seals  were  exterininaled  —  that  by  exicrininaling 
Iheni,  just  so  mneli  imu-e  would  be  given  lo  our  salmon  and  cod  lisheiinen  to 
[dace  upon  Ihe  maikels  of  (he  world.  These  men  forget  lln'  fad  that  all  animal 
lifi'  ill  a  slate  id'  nature  exisling  (o-day  as  Ihe  lishes  and  seals  do  is  sustained  by 
a  nalural  eipiilibrium,  one  animal  i)reying  upon  Ihe  other,  so  thai  year  after  year, 
(Uily  so  numy  seals,  so  many  cod,  so  many  halibut,  so  many  salmon,  so  many 
dog-lish,  and  so  on  Ibrougboul  the  long  list,  can  and  do  exist. 


That  is  dealing  wilh  the  slale  of  naliii'e. 

Mr  Carter.  —  Itnl  il  goes  on. 

Sir  Charles  Ru=;:cll.  —  Very  well,  my  learned  friend,  Mr  Phelps, 


—   !l»i(l 


will  I'l'l't'i'  III  il  il  il  is  iin|iiirliiiil.  I  n-rriicil  In  him  iml  Inr  lln-  |iiir'|ii<~>'  nf 
slicwiiif;  llic  I'lMiil  llii'V  ri)iisiiiiii',  Iml  I'nr  llii<  |iiii'|in»r  ul'  slii'wiii;;  ||ii>\  \M>iT 
sen  iiiii'jiiil>.  Sii  iiiiii'li  llii'i'i'l'iii'i'  MS  Id  lii'iii^  lillcil  i'nr  hind  mnl  (li'i'i\iii;; 
no  1(111(1  I'l'diii  liiinl ;  iiml  xi  I'lir  as  we  Iiiinc  iii'd^icsx'd,  it  >l;in(ls  lliiis,  lli;il 
as  I'cfjanis  rorinalidii.  a>  rcjiai'ils  llic  IoimI  dn  wliicli  llic\  live,  as  rcf^ards 
llic  ciciiicril  in  NNJiicli  llii'v  move  iiin-l  easily  and  inosl  nalurally,  IIicn  arc 
sea  animals  —  IVcc  swimming;  xm  animals,  These  lacls  ha\e  sdme  leuid 
heariii;;.  Il  is  said  Ihal  lliis  >ea  animal  is  n  dumeslic  animal,  m-  llial  il 
is  hi  he  rele^aled  In  llie  liile^iii'v  (if  ihinH'-lie  animal-;  I  have  jidinled  (inl 
aii'ead\  in  mv  d|ienin^' dhsorvalidns  Ihal  Iliis  i'^  Ihelif-I  lime  Ihal  siieli  a 
|n'ri|i(isitidn  has  ever  h  on  advanced  in  llic  histoi'v  id'  the  vvoiid,  and  I 
have  Id  |i(iiid  oid  Ihal  il'  I  am  li^hl  in  saying  Ilial  il  is  a  Tree  swimniin;; 
sea  animal,  and  il' I  am  alsd  liulil  in  |idinlin^  unl  Ihal  fitv  Ihe  f^realer 
jiai'l  dl'  il-  c\is|eiiee  I  will  ciinie  Id  lh(>  jii'^lilicalidn  ol'  Ihal  in  a  nni- 
Mh'nl  il  -|ien(ls  il-  lil'e  in  whal  I  have  called  il-  nalnial  (dement,  in  which 
nnl  imly  nd  anlhurilv  is  exerlcd  dver  il,  hnt  no  anllmrily  can  he  excrlei! 
(iver  il,  llien  I  <ay  il  hiddn^s,  sd  I'ai'as  |ej;al  asseilidn  of  |n'(i|ierly  in  il  is 
cdnceriieil,  exaclK  Id  the  same  caleudl'V  IIkmijaIi  llic  dil'licnllies  are  even 
f;i'ealer-  in  this  ca-e  as  llie  hird-  i\\'  Hie  air  (ir  aiiv  lish  (ir  free  swimminfj; 
animal  in  the  ncean.  My  learned  rriends.  dii  IIk-  dtlier  hand,  say  i|  {-Id 
he  I'L'Icfjaled  Id  lh(>  same  cale;;d!y  as  calllc  (in  the  plains  —  the  hdiindless 
prairies  (d'tlie  AiiKM'ican  Cdnlineiil. 

My  learned  Iriends,  -iirely,(lid  ikiI  -iippose  that  we  vsere  i^iKiranl  dl 
wlial  is  the  le;{islalidn  in  the  liiiled  Slates,  and  in  ea(h  dl'llie  Slates  I 
ii(diev(',  iipdii  the  siihicci  (ireatlle  (III  the  plains:  thai  there  is  a  rc;;nlar 
sy-lem  there  dl'  hrandiiii:  ea<  li  individual  memliei'  of  the  liei'd  :  that  these 
in'anded  marks  are  llie  -iilijecl  dl'  le^islalion.  and  are  i'e(|nire(l  In  he 
pnhliilv  aniidimced.  piihlidy  advcrliscd,  (ir,  as  \vc  slidiild  say,  rejiislered, 
sd  that  the  Irade-mark  dl'  diie  man  may  he  (lisliii,i:iii-lialil(!  IVdin  tin] 
Irade-mark  dl'  amilher  man :  and.  I  speak  sidijecl  Id  llie  correetidii  dl'  my 
learned  Iriends,  I  lliiiik  il  will  lie  I'diind  thai,  even  iiillie  case  dl'  callle 
dii  the  plain-.  wlii(di  admiltedly  hidon;;  lo  the  cale^iiry  ( if  ddmeslic  animals, 
it'  these  lirandinu  marks ^ure  dinitled.di'  are  mil  re^islered,  there  is  very 
};real  diriiciilly  in  llie  hwikm',  who  setd\s  to  (daim  lliem,  eslahlishin^  his 
I'i^ht  df  pi'iiperly  at  all. 

.Now,  il  is  said  that  these  animals  resort  lo  Hie  Islands  lo  hreed,  and 
resort  Ihere  in  compliance  vsilli  what  has  heeii  pietiires(pndy  deserihed  as 
tlio  "  im|)orioiis  instincts  nl'  their  nature  ".     They  do. 

And  when  they  j;ct  lliere.  what  dd  llie  repre-enlatives  of  llie  l'nil(;(l 
Stales  do?  (laii  tlu^y  dn  anylhinj;  to  improNc  llie  hreed .'  .Nolhinj;.  ho 
Ihcy  mak(>  any  stdeclion  oi'sire  and  dain.'d'  hull  and  cow?  Indee(l.  cdiild 
lliev?  .Nd.  What  do  Ihcy  do?  They  do  twd  lliinus,  one  positive  llio 
oilier  ne^ativ(!,  and  two  things  unly.  The  pdsilive  Illinois  Ihal  Ihcy  do 
vvhal  a  preserver-game  ddcs  ;  he  has  a  giinndsceper  Id  prevent  poa- 
ching; they  have  peo|il(?  dii  Ihc  Islands  Id  pi'ovenl  raiding,  'i'lie  negativi; 
thing  that  they  do  is  that  they  do  not  kill  :ill.     They  knoid^  on  the  l;cad  a 
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ri'iiiiiri  niiiiilM'r.  Imii  i'mtiIsi'  ;i  ri'ihiin  inniiiinl  nl'  ili-^ci'liniiiiiliDii  or  a 
\,\\j:i-  iiiiiiiiiiil  III' ili^i  riiiiiiiiiliitii.  Thill  i>  tin-  snIiuIi-  sum  jiiul  Hiihslatit'u 
u(  nnIiiiI  llii'N  till,  no  iiiiii'c,  nil  less. 

I.cl  nil"  illii»|iMli'  iii\  miMiiiiif;.  Sii|)|iii>('  lln-  fxisli'iirc,  wliii'li  IIhto 
iii;i\  Will  ill-  ill  •.oiiii'  imili-riiM'ii'il  fi'niuii,  ul'  an  Isliinil  when-  llirfi'  ari! 
si'als;  whal  dues  IIh'  I'liilnl  Slali'x  ilii  nil  llii-  I'riiiiliiirislaniN  llial  .Naliirc, 
iina«-i-li'i|,  dill'-.  iidI  iln  mi  Ihi'  iinilisi'iivi>rril  l-.laiiil'.' 

Till'  I  III  I V  I  hill;;  Ilia  I  Naliiri!  lini'snul  (li>  is  I  ha  I  sIhmIohs  mil  km  irk  llii'iii 
nil  llii>  liciiil.  ThiMi'l'iiri',  as  tlii'x  do  nolhiii^  In  hi  In^  lint  sriils  Ihci'i'.  sn, 
whi'ii  III!'  «i'aU  all'  hi'oii^lit  Ihi'i'i',  l!ii>\  dn  iinlhin^' ill  n'<;ai-d  In  Hiimii  In 
iiii|ii'iiM'  llirir  sliii'k  nr  III  iiii'i'i'asi'  Ihi'ir  sinck  :  and  r\i'i'|i|  I'm'  the  cniilrnl, 
whi'lhiT  I'lI'i'iliM-  111' mil  I  dn  mil  care.  Ii\  which  raiders  arc  kcpl  nil' liy 
Ihc  rc|ii'i'sciilalivi's  ul'  llic  I'nilcd  Sliilcs.  nr  nl'  llic  lessees,  iipnii  llio  Is- 
lands. ihcN  dn  nnlhiii^,  i'\cr|il  tin-  ne;;alive  acl  nl'  nol  knocking  sniiie  nl' 
llieiii  mi  Hie  head.  e\erci>in;;.  wilh  regard  In  killing,  as  I  liavi;  said,  a 
cei'lain  anioiinl  nl' discriminalimi. 

hn  llie\  (III  anylhin;;  In  induce  Iheiii  In  ^n  lliere.'  .Nil,  lliey  dn  iinl. 
On  llie  cniilrar),  if  tlie\  wcru  In  aUein|il  li\  an\  kind  nl' ailiilcial  means 
In  |ii'n\id(!  I'm' Hie  rece|ilinn  nl'lhe  seals,  il  wniild  have  the  ell'ecl  nl' driv- 
ing Ilieiii  asNav.  mil  nl  imliiciii;;  IIiimii  Io  coiiiu.  I'niike  Ihe  case  nl'  (ho 
liees,  —  Ihe  wild  hive  nrhees.  I'm'  which  Hie  man  desirin;;  (lial  hise  prn- 
vidos  a  mechanical  cmilrivance.  and  alsn  Ihe  he;;iiiiiin.u  nf  a  sii|i|ily  nl' 
food  I'nr  Ihe  III  In  'iidiice  lliem  In  I'lii'iii  llieir  cnmhs  nl'  limiev,  --  unlike  I  In; 
case  nrilie  di,'\e,,  Inr  which  Ihe  nwiier  sn|i|ili()s  I'nnd  and  a  dovecole  where 
I'.ev  ;;i'l  sheller  I'mm  Ihe  wealher,  Ihe  nwners  nl'  Ui.,  I'rihiloll"  Islands  dn 
inlhiiiu  ;  and  if  Ihev  were  In  dn  aiiylhinj;.  il  wniild  have  Hk!  ell'ecl  nl'  reiiel- 
liii^  rallicr  Ihan  nl' inducing;  llieiii  In  cmiie. 

.Niiw,  lei  me  ;:n  a  lillle  riii'llier.  Il  is  said  llial  lliev  cmiie  In  Ihc 
Islands,  and  I  lliiiik  I  miisl  refer  In  Ihe  very  words  in  which  this  is  |iiil, 
—  I  cmild  mil  (In  jnslice  In  Ihe  |iallielic  lan^iia^e  used  in  Hie  case  if!  did 
nnl  read  il,  -  il  is  said,  mil  mily  dn  Iliey  cmne  In  Hie  Islands,  linl  Ihal 
llie\  ••  Milimlarilv  sidimil  Ihemsehes  In  Ihe  cnntrnl  ol"  man  ",  and  have 
eiilered  iiilo  a  kind  nl' Irealv  "  pad  "  I  lliiiik  is  Ihe  aclnal  word  used) 
In  vield  up  a  cerlain  prnpnrlion  nl'  Hieir  skins  in  i-niisideralinn  nl'  Hie 
prnleclion  Ihal  man  all'iirds  Ihem  anil  in  reliirn  I'or  il.  Let  ine  read  il.  so 
Hial  il  ma\  nnl  he  said  I  am  dnin;;  an  injnslice  In  this  passage.  I  read 
from  pa^ic  '.(2  nl'  their  .\rj;uineiit. — 


In  lliiiiiildcil  li};lil  tlirown  l)v  llil<  inquiry  into  (lie  foiimkiliuns  iif  Ilii-  instiltilion 
ol  |iiiiiicily  till'  case  ol'  llii.'  Ciii-scal  can  lie  im  Iniiffcr  ii|it'ii  Io  (luiibl,  il'  it  i.'vcr  was. 
II  is  a  Ivpical  inslancc. 


.Now,  this  is  the  scnlence  which  I  desire  Io  read. 


I'oly^Miumis  ill  i(s  natiin'.  ciiiniii'llc  I  tn  lirccil  upon  tlio  land,  ami  cnnfiiicil  to 
llial  cU'iiii'iil  I'lir  liiiir  Ihc  year,  gi'iillcaiiilcunliiliiii:  in  ilispnsiliuii.  nearly  ilcfu'iici'lcss 
a^'.iinsl  allack.  it  scoiiis  alimisl  to  implore  the  [irotoction  of  man,  and  (o  olfcr  to 
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liiiiias  a  reward  that  suporlluily  of  inoroasc  wliirh  is  mil  iicimIi'iI  for  Hit;  cotitiiiiiaiico 
of  tliu  raci". 

The  ollior  passaj^c  to  wliicli  I  wisli  to  rcfor,  where  (he  pliraso  is  used, 
is  oil  page  47. 

Tlio  Alaskan  fiir-^ivils  aro  a  typical  iiislaiici'  for  llic  apiilifalion  of  lliis  doclri!-.!'. 
Tliey  ari<  liy  llio  iiiipi'iioiis  and  nmlian^falilc  inslinrls  id'  their  iialurc  iinpclli'd  to 
rulnrn  finni  llii'ir  wantlciinirs  to  lln'  siiiin-  /ilnn';  lln'v  an'  drt'cnscli'ss  afiaiiisl  man, 
and  in  ridnrnini,'  to  tin'  saini'  placi'  volnnlarily  snliji'(  I  tlicnisidvi's  to  liis  power, 
anil  I'nalili'  liiin  to  treat  tlii'ui  in  llii'  sanii'  way  and  to  iddain  from  llicm  tin'  same 
bcni'tits  as  may  lie  had  in  Ihi'  case  id'  domestic  animals. 

.Now,  what  is  (he  meaiiiiij;  of  Ihal  phrase,  "  voiiiiilarily  siihniil  Ihcm- 
selves  lo  his  power  " '.'  l>oes  il,  in  fact,  mean  more  than  tliat  tliey  eoine 
totlic  Islands  and  hreed,  and  liial,  hein;;  on  the  Islands  to  hreed,  they  can 
be  the  more  readily  knocked  on  the  head?  hut,  in  Ihe  sense  of  sayin;; 
that  Ihey  do  vdlnntarily  and  of  lh(>ir  own  IVee-will  sninnit  llieniselves  lo 
the  control  of  man,  tin'  idea  is  absurd  on  Ihe  face  of  it  and  it  is  unsup- 
ported by  tacts.  They  come,  "by  Ihe  imperious  necessity  of  their  nature' 
^it  I  am  lo  adopt  that  rather  jii'andilci((iient  expression,  whicdi  I  am  williu}; 
to  do),  lo  breed  on  th(<  Islands:  they  are  in  a  p(»ition  in  which  man  can 
readily  knock  them  on  the  head  :  but  it  is  absurd  lo  say  that  Ihey  come  to 
till!  Islands  to  submit  IheinseKes,  or  tiiat  they  do  sid)mit  Ibemsidves, 
voluntarily,  by  Ihe  exercise  id' any  vidition  on  Ibi'ir  pari,  to  Ihe  control  of 
man,  in  Ihe  same  sense  of  Ihe  word  as  domesticated  animals  uniloubtcdiy 
do. 

They  submit  themselves  to  Ihe  control  ol  niiMi  just  in  Ihe  same  sense, 
and  in  no  olher  sense,  as  Ihey  submit  lliemselves  lo  Ihe  control  of  llu! 
killer-whale  when  Ihey  f,'o  out  into  the  sea  where  tin;  killer-whale  cm 
catch  them.  They  are  safe  from  Ihe  killer-whale  on  land;  but  Ihey  are 
obliged,  "  by  Ihe  imperious  iiislincis  of  their  natiin!  ",  to  return  lo  the 
sea,  and  there  Ihey  ndiirn  lo  a  place  wlicr<'  lliey  are  exposed  lo  Ihe  ravages 
oI'IIk!  killer-whale;  and  it  woidd  be  as  true  to  say  thai  they  rnhtnhirih/ 
submit  themselves  lo  the  ravages  of  llu^  killer-whale  as  to  say  that  by 
resorting  to  the  Islands  Ihey  rulKiilniili/  submit  themselves  to  the  eoiilrol 
of  mail.  >iiu  might  as  well  say  Hie  liirlle,  Ihiit  comes  lo  deposit  its 
eggs  in  the  sand  to  be  hatched  b\  lli(>  rays  of  Ihe  sun,  coming  upon  tin; 
land  indeed"  by  thiMmperiou>  and  uu(diaiigeable  instinct  of  its  nature  " 
submits  itself  to  Ihe  control  of  man  becausi;  man  may  take  advantage  of 
the  opportunity  to  knock  il  (Ui  the  head;  or,  as  my  leaniiMl  friend  re- 
minds me.  mav  begin  bv  tuning  il  on  its  hack  and  keeping  it  on  its  back 
a  certain  lime  btd'ore  il  is  knocked  on  the  head. 

Then  Ihe  next  lliiiig  said  is  this;  Ihey  have,  by  this  imperious  and  nii- 

(duuigeable  instinct  of  their  nature,  Ww  niiiiniix  rcvprlciidi.     And  then  the 

I'liiled  States  say  they  conslanlly  come  back  lo  us,  and  even 

Allium-.  rrviTliMiiii.        .  ,i   •      *  i  •         *        i  .  . 

il  we  do  uolliing  lo  ilomeslicate  lliein,  even  il  we  cannot 
found  u  property  in  them  //'•/•  iiiih/sliiain,  even  il  we  do  nothing  to  induce 
lliera  lo  conic  there  orlo  give  lliem  Ibis  hahil  of  returning,  yet  the  fact  of 
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llieircomiiij,' hack  gives  IIS  a  properlv  inloresl.  .\ovv.\\i|h  j^rml.  flofererice, 
this  is  an  ciiliiv  iiiisconcniitiori  ol'  llic  doclrine  ul'  oniiims  rcrcrlondi. 
l''irslol'all,  I  know  ot'iiocaso,  add  my  leariwd  (Vicnds  liuve  ciUnl  none,  in 
whirlilliisdoclrino  has  incr  l)(>en  applied  lo  Ihc  case  ol' migratory  animals. 
Could  il  id'  applii'd  Co:'  inslaiico  lo  llui  wild  dneks  thai  l)rced  in  the 
northern  parts  of  the  Canadian  lerrilor\  and  como  down  at  ii  difVerent 
season  lo  the  sonlh,  afterwards  returninfj  ti.the  norlh?  Tiiere  is  no  case 
thai  I  am  aware  of  decided  on  this  doctrine  of  hihiiiiis  rfiteiintil/ ,nv\\\\ivU 
has  any  reference  (>ven  lo  it,  unless  Ihe  hahii  or  cnst^.m  of  returning' 
operah'saflera  short  interval  calculated  In  hours,  or  perhaps  hydays.  As 
IruK  miiihl  yon  ■^ay  thai  there  was  the  aii'iniiis  rnvor/eih/i  lo  the  ocean  as 
an  i//ii,iii/s  revciicndi  to  Ihe  I'ribylof  Mands.  When  you  :-et  an  animal 
which  spends  half  its  life  in  one  piiice  jind  half  in  Ihe  oilier,  I  think  it 
will  he  found  that  this  doelri)\e  oi  imiinus  rvccrtcnili  \\\i<  no  hearing  on 
the  (pieslioii. 

Hid  then;  is  .>nolher  ground  on  which  the  reference  lo  litis  doctrine 
has  heen  entirely  misconceived.  There  is  no  case  llial  i  am  aware  of,  and 
I  speak  snhjeel  lo  correclion,  Lnl  cerlainiv  none  has  heen  cited,  where 
aniiiiiii  rrrcrlrnili  has  heen  relencd  to  in  eonneclion  willi  Ihe  rii'jil  of 
|)roperl\,  except  where  lli(w/«/w,,y„  has  been  induced  hy  [\w,  elVort  or 
indiislry  of  man. 

Where  the  instinct  helongs  lo  an  aiiimal  and  il  ads  according  lo  i|s 
iidlnerwe,  where  man  has  n(dhing  lo  do  lo  get  it  to  return,  where  man 
hasnolhinglo  do  to  fosler  llial  relmri,  where  man  lias  nolhing  to  do  to 

induce  il  lo  retm'u,  ashy  providing  hon 'food,  Ihe  <loclrine  of  ,/,//w*/.v 

rvrnirnili  has  no  application,  .\nil  I  ma\  illnslrale  my  meaning  I  think 
in  a  senlence.  I  will  lake  three  or  four  well  known  clas>es  of  animals  : 
|>hea>anls,  rahhils,  grouse,  hares.  Lei  us  see  what  happens  ui  each  of 
th"S(^  cases. 

Whal  does  Hie  man  who  raises  pliea-anls  |,eoi„  |,^  doing?  He 
begins  hy  slealing  Ihe  plieasants"eggs  oiil  of  Ihe  nesi  in  ,.rder  lo  induce 
III"'  hen  phiMsinl  to  hiN  more  eggs;  ami.  having  done  Ilia!,  he  proceeds 
lo  hatch  Ihe  eggs  he  has  ahslracled  under  a  cinuiinn  barn-doi.r  hen. 
When  Ihe  birds  are  young  he  feeds  I  hem,  and  when  (|i,n  ,uv  old  he  feeds 
Ihem.  The\  spend  a  giviil  pari  of  llieir  lime  on  his  land.luit  they  make 
excursions  lo  adjoining  land  which  is  nol  his,  and  Ihes  relurn  lo  his 
land  because  Ihey  expeci   lobe  fed  there. 

Take  again  rabbils  :  \ou  have  a  warren  in  a  sand-hill  on  u.nr  eslale. 
which  supplies  verv  lillle  food  indeed  lo  Ihe  rahhils,  hut  which  giv.>s  them 
cver\  facilily  for  cnslrnding  llieir  houses  or  burrows  in  Ihe  sai.  '. 
The\  go  elsewhere,  it  may  be  lo  anolher  eslale  of  \(nirs.  il  mav  be  upon 

your  neighlMur's  eslale,  in   Ihe  dciid  of  the  nighl.or  earl>   "rniiig    for 

their  lood:  and  llien  lhe\  come  back  lo  \our  warren.  Thev  liavi-,  b\ 
Ihe  imperious  ami  unchangeahle  instincis  of  Iheir  iialure,  Ihe  .mimns 
rrrrrlriidi. 

And  with  grouse  ahnosi  Ihe  same  Ihing  happens. 
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So  willi  wild  «l(!or.  One  iiia\  iMiilli|ilv  llio  inslanci's.  These  animals 
all  liavo  llie  uniniiix  rrvrrlcnd'i :  liiil  has  any  huv  evei'  said,  lhnnf;h  Ihoi'o 
are  cases  in  which  yon  aclnally  indnce  lliein  lo  relin'n  hy  niakinf^  (hem 
homes,  and  even  lis  ^ivin^  Ihcm  food,  thai  yum' nei^hhour,  when  lliey  arc 
oil  yonr  land,  may  not  shoot  Ihem  as  wild  animals.  .\o  :  no  case  has  ever 
said  anylhin;;'  of  llie  Kind.     No  case  ever  could  sa\  anylliin^  of  llie  kind. 

I  j;o  alillle  I'lniher.  II  is  staled  in  this  case,  —  and  I  am  at  |iresiMil 
cn};ap^d,  as  the  Tribunal  will  see.  md  in  hnildin;;  n|i  an  affirmative  argu- 
ment, hut  in  examining  and  analysing  the  ar^um(>nt  put  l)\  the  other  side  : 
lakinji  it  to  |)ieces.  as  I  hope  successfully  —  it  is  said  in  tin;  <'ase.  and 
was  repeated,  to  my  ama/ement,  l»v  Mrdoiiilert,  if  not  also  hy  my  learned 
friend.  Mr  Carter,  that  when  the  seals  wen^  on  the  island  Iht^y  werct  the 
complete  and  ahsolnte  properly  of  the  I'niled  States  or  tlieii- le>sees. 

Thereupon  Senator  .Morj^an  very  astutely  put  the  (piestion  :  if  they  are 
the  absolute  property  of  the  I'niled  States  or  their  lessees  when  they  are 
on  the  islands,  when  do  they  ccsise  to  he  their  property,  and  how  do  they 
cease  to  he  their  |)roperly,  —  a  very  proper  (|uestiou  indeed,  Itut  there 
is  much  virtue  in  an  ••  if.  "  "  If"  they  are  their  property  on  the  islands, 
they  are  tlu'ir  property  oll'lhe  islands.  Itut  my  learned  friends  have  utterly 
tailed  to  jii-asp  —  I  see  no  traci;  of  it  in  the  whole  of  the  arf;ui!ient,  written 
or  oi'al,  —  the  distinction  between  the  y\'^\\\,  to  take  a  tliini;  when  it  is  on 
your  land,  from  which  land  you  can  exclude  evervbody  else,  and  an  abso- 
lute rif;ht  of  properly  in  thelliini;  itsidf.  Sni'ely  it  is  a  le-^al  conception 
capable  of  very  readv  and  easy  a|>prehension,  rccoj;iii/e(l  hy  all  systems 
of  municipal  law,  in  all  civilized  countries,  thai  on  the  land  you  lia\(!  a 
rijjlit  to  exclude  everybody  else  :  you  have  a  I'iiilit  to  treat  that  somebody 
else  as  a  trespasser.  II  follows  from  that  that  you  have  the  ri^ht  lo  take 
what  is  on  the  land,  ev(Mi  tlioni;h  it  be  wild;  and  the  ri^lit  lo  exi'lude 
othei's  fi'om  the  opporlnnitv  of  taking  it.  Itnl  il  lollows  also,  thai  when 
the  wild  animals  are  oil"  your  land  your  exclusive  I'i^hl  ceases.  Thus  it  is 
that  the  owner  of  the  land  has  a  special  ri^hl  h\  reason  of  his  I'i^ht  of 
ownerslii|),  of  taking  the  wild  animals  on  his  lands  :  the  ri^ht  known  as 
rttllniir  sn/i.  Tlli^  fuiidamenlal  principle  I  lind  notracitof  in  the  argument 
written  or  oral  of  my  learned  friend:  hnl  il  is  a  principh;  wliicdi  it  is  im- 
portant and  \er\  essential  to  be  borne  in  mind  in  this  case. 

.Now  lei  US  loo!\  at  the  (piestion  a^'aiu  ii\  the  li^lil  of  an  application 
of  my  learned  friend's  doctrine  of  pi'operlv  in  seaU.  What  does  il  im- 
port.' What  are  llie  lonseipiences  of  it?  Il  imjtorls  this,  that  if  they 
are  properly  on  the  I>iand-  lliev  are  propi'riv  everywiiei't;;  ami  herein 
I  a;;ree  thorou^hlv  with  m\  learned  friend  Mr  Carter  om<  oi  m\  few 
poinl^  of  a^reeim'fd  lam  afraid)  that  once  \ou  I'stahli^li  the  ri,uhl  of  pro- 
per'iv  llie  law  will  snpp<ise  voii  are  in  pos-.c»sioii.  even  tlioUfih  \on  liavi- 
lo>l  llii'  pli\>ical  I'ontidl  and  doniiition  over  the  tiling. 

^(ai  do  riol  lose  \oiii' pidperix  if  \on  once  have  il.  if  il  exapes  out  of 
vour  liaml:  \on  do  nol  lose  voiir  propeilN  in  voiir^lh'i'p  or  limse,  or  in 
an\  otlier  animal  as  lo  which    \on   lia\i'   an   ali>idule  rit;hl   of  pi'opi'i'l\ , 
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because  il  may  liavc  sirayod  miles,  even  liiindreils  of  miles,  away;  and 
lliei-elore  if  lliore  is  jti'operty  in  llicse  seals  llio  properly  allaclies  wliere- 
cver  lliey  are. 

Senator  Morgan.  —  .\  case  of  conslrnetivo  possession. 

Sir  Charles  Russell. — (Jnile  so.     Thai  is  a  convenienl  expression. 

iiiil  dial  is  only  wiieiN;  nou  have  liie  properly  in  Ihe  same  sense,  lo  use 
.Mr  C.arler's  illiislralion,  as  von  have  properly  in  a  ship.  W'hal  conse- 
quences does  this  lead  us  lo?  II  leads  us  lo  Ihose  ahsurd  ((msetpiences 
fi'om  which  iii\  icaiiicd  friends  niosi  naturally  seek  lo  escape,  hut  from  which 
Ihey  canuul  escape,  namely,  that  if  there  is  properly  on  liii!  islands  there  is 
properly  a  thousand  miles  away  Irom  Ihe  islands.  .\ud  one  mi};iit  inv(!id, 
or  oni!  mifrlii  imafjine,  a  colioiiuy  helwecm  a  represenlalivc;  of  the  lessees  of 
I'rihilof  Islands  ami  a  pelagic  sealei'off  ('.ap(!  Klallei'y.  The  pidauic  sealer 
is  ahoul  lo  shoot  a  seal  which  he  sees  ther(\,  and  tlu!  ajicnl  of  Ihe  lessee 
says  :  "  .No  you  must  not,  thai  helon};s  lo  me".  "  Widl.when  did  you  see  il 
last?"  ••  Well  I  do  not  know  that  I  ever  saw  il  hefore.  "  "  How  do  you 
know  il  is  \ours?"  "  Well  I  cannot  he  (|uile(;e!lain  that  il  ismine.  I  have 
no  mark  upon  il.  hut  I  iliiuk  il  comes  from  Ihe  I'rihihd'  Islands  ".  "  Vou 
.say  Ihe  properly  is  yours.  Ilo  \ou  sa\  Ihatllial  particular  seal  is  yours?" 
Well  I  cannot  (|uile  sa\  thai:  it  is  not  mteessary  llial  I  should  say  Ihal ;  hut 
it  helon^is  lo  a  lol  of  seals;  we  call  them  a  hei'd,  —  llioiii;li  I  caiiuol  (piilii 
nnd(>rlake  lo  sa\  Ihal  parlicidai*  seal  is  mine  I  am  nrellv  sure  it  is  one  of 
n  lol  of  seals  lliai  prohahly  canii>l'rom  Ihe  I'rihilof  Islaiiils.  Vou  nuisl  not 
shool  him,  hecause  when  he  j^oes  hack,  as  I  expcci  he  will  ^I  am  not  sure) 
b\  Ihe  imperious  inslincls  of  his  iialure,  lo  Ihe  I'rihilof  Islands  I  inlend  lo 
knock  him  on  llic  In-ad  ".  I  need  not  say  Ihe  seal,  nol  inlerested  in  Ihis 
discussion,  ha>  meanwhile  disappeared,  and  his  life  is  solar  pndon^cd.- 
ItuI  does  il  nol  present  lhi>  ahsurdily  of  Ihe  argument  of  properl)  in  Ihe 
individual  seal,  so  Ihal  as  one  mav  say,  ra  smile  nii.r  i/rii.r. 

.Need  1  dwell  upon  Ihe  farlher  conse(pieuces,  nameh,  Ihal  in  defence 
(d'  Ihis  pi'operlv  in  tin;  individual  seals,  or  in  Ihe  seal  herd,  il  is  claimed 
liv  Ihe  I'niled  Slales  Ihal  tlu-v  max  S(>areh  and  seize  ships  thai  Ihey 
believe  lo  be  eii^aj;ed  in  |iela^ic  sealing,  and,  if  lhe\  make  j;ood  Ihe 
accusation,  conliscate  such  ships? 

Now  lei  me  just  see  wlndli  t  Ihe  fact>  which  I  have  so  far  menlimu'd  as 
characlerislic  of  this  animal  are  md  fads  as  lo  which  there  is  no  doubt 
or  dispute.  Is  liiere  any  real  di^pnle  Ihal  Ihe  animal  is  a  sim  animal,  a 
free  swimming'  animal?  Is  there  any  dispule  Ihal  il  spends  ,tt  least 
liidf  of  its  lime  in  Ihe  open  sea?  I  Ihink  nol.  .M\  learned  friend, 
MrCouderl,  went  Ihe  lenglh  ofsavitig  Ihal  il  spent  iMghl  monllis  of  Ihe 
vearon  Ihe  islands.  .Now  Ihal,  upon  llieexaminalian  of  lhi>  ligures,  will  be 
found  b)  Ix;  (piile  iucorrecl.  II  will  be  found  that  a  much  nearer  approxi- 
mation is  from  Ihree  lo  live  monlhs  in  Ihe  year,  and  Ihe  wa\  in  which  Ihe 
longer  period  has  been  ariived  iit  has  been  by  laking  Ihe  date  of  the 
curliest  arri\id  and  Ihe  latest  deparlure;  but  if  vou  lake  Ihe  mean  il 
will  be  found  somewhere  between  four  aiul  live  monlhs,  taking  each  chi^.s 
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of  seal;  llic  iir^'iimcnl  llml  wo  liiive  put  forward  on  lliis  |)oinl,  seems  to 
be  warranlctl  by  llic  li;;iires  (jiveii.  It  is  not  much  more,  if  anyliiing 
more,  tiinn  a  third  of  caeii  year.  So  far,  llierefore,  Ihcrc  is  very  little 
diireroncc  between  us.  I  am  no!  concerned  however  lo  demonstrate  that 
the  seal  is  a  sea  animal.  Probably  Ihe  true  explanation  is  thai  il  is  pai'lly 
a  land  animal  and  parlh  a  sea  animal,  or  in  other  words,  what  is  coni- 
moidy  called  "  amphibious  ";  but  that  does  not  seem  lo  be  very  impor- 
tant. 

Is  there  any  dispute  about  Ihe  other  facts  which  are  important  on 
the  (]neslion  of  pro|)erty  :  that  itjiels  no  siislcriance  from  land,  there  is  no 
dispnieas  lo  thai  :  or  upon  Ihe  fact  that  the  lessees  of  Ihe  United  States 
do  iKiihini;  ai'lilicially  lo  induce  il  to  come  lo  Ihe  islands,  and  thai  if 
lhe\  did  Iry  lo  do  aiiylhinj;  arlilicially  lo  induc(?  il  lo  come  lo  Hit!  islands, 
it  would  pridiabh  iiave  a  I'epellent  elfecl.  '{'here  does  not  seem  to  be  any 
dispule  about  thai. 

Then  what  does  il  come  lo?  II  comes  lo  Ibis  :  Ihat  il  is  an  animal 
which  breeds  on  Ihe  islands,  and  resorls  lo  Ihe  islands  mainly  lo  briMul. 
Thai  will  be  found  lo  be,  ullimaleK,  Ihe  material  fact  in  Ihe  conlrovcrsy 
u|ion  Ihe  (pii'stion  (d'  properly.  Itid  how  aboid  the  chaiacler  of  Ihe  ani- 
mal iUelf'.'     Is  il,  or  can  it  becalli'd,  a  domeslic  animal? 

.Now  I  would  like  lo  rcl'ei'  lo  one  or  two  points  in  this  conneclion  which 
!  Ihink  are  not  unimpoi'lanl.  W'e  have  (>ue  instance  i;iveu  iu  Ihe  I'niled 
Slates  Case,  where  an  allempi  was  mad(^  lo  hinie  a  vonnj;  seal,  and  I 
would  liki'  lo  refer  lo  il  as  ii  is  Ihe  only  one  I  lliiuk  llial  is  j;iven.  The 
slorv  i>  i.'iven  on  |iaf;e  '.V.i  of  Ihe  Second  Volume  of  Ihe  Appendiv  lo  Ihe 
case  of  Ihe  I'uiled  Shdes.  II  is  liie  case  of  a  pup  called  m  .limmie  >i.  lie 
was  vei'\  short-lived.  How  he  got  his  nami>  does  mil  appear;  bul  Ihe 
accideni  of  his  bii'lh  is  meulioued  al  Ihe  lieijiuuiun  of  Ihe  secliou  : 


I. lull'  '■  .liuiinii'  ".  as  Iliis  pMiliciiiar  jiii|)  \va>  called,  was  llii-  I'liild  ol'  ailvcrsc 
circmii'-lalir.'s.  as  his  ninlhri'  lia|i|M'iii'il  arclili'iitallv  In  lie  eaii.i;lil  in  a  lai'^'i'  iliive 
ainl  riiulil  Ml.:   lie  -fiiar.-ilcii  I'lc'iu  Ilie  liml  until  llii;  killinj;  (iround  was  rearliod. 

Sli.iillv  atli'i-  l)ein,i:  parli'i'  oul  ami  allnwi'ii  In  i;ii  free,  <in  licr  way  lo  llic  wiilcr, 
she  linnii  (ll\  }.'avt'  hiiili  In  Iliis  imp  and  cnnliniicd  nii  licr  jnuiiii'V.  Tlu'  pnp  was 
walclii'il  caicrnlly  Inr  a  l/w  days,  ami  ulirn  il  was  llinn,;;lil  In  liavi!  ln'i'u  di'scrli'd  a 
Kind-lniili'd  miplnvi'  nf  llii'  ('.nnipan\ ,  Mr  Allis,  lii-nn^;hl  il  inin  llie  \illai;i'  willi  ,i 
(lni\ldi'  vii'W  id  Iryinj;  In  savi'  its  lifi'  as  well  as  In  inaKi'  a  pel  nf  il. 

I'nr  llii'  lii-l  IVwd.iys.  as  mdindy  nmld  nianairi'  tn  make  liiiii  cal,  and  as  lie  wnnld 
f.'1'nrially  ^.'I'l  lln'  licsl  ol' •.nnn-  IVirndly  llniiiT  in  lln'si'  allcnipis  al  IVi'ding  he  was 
lei  severely  alnne.     Then  Inllnwed  \.ii  imisennliivani'es.  nieehanieal  and  nlhefwise, 

I'ur  hnhlinfr  his  ln'ad  sn  as  In  feed  hiiii  w  illi  ,i  s| n  nr  a  nnrsinu  ImUle,  linl  all  In 

nn  pni'pnse.  Inr  he  wnnid  yet  ninst  nf  the  milk  e\eiy»ln're  linl  where  it  wasen- 
lended  In  ',:n.  This  went  nn  Inr  all  nl'  Uvn  weeks  nr  iimre.  1  lln'n  eipiipped  njy^ell' 
will)  a  lai\L'e  -yiinue  ami  a  llexihle  liilie  ami  ahmit  .a  pini  nr  sn  ni'  warm  IVesli  enw's 
milk.  I.illle  "  Jinunie's  "  nmnlli  was  kcpl  npiii,  Ihe  Inho  was  passed  dnwn  his 
throat  inIn  his  slnniach.  Ihe  syiin;^e  lilleil  with  milk,  in  (pianlilx  as  liel'ini'  slali'd, 
and  which  was  nnaninmnsly  auiecd  was  n<d  Inn  niueh  Inr  him  al  nnc  I'cedini:,  was 
slowly  inji'cli'd  down  Ihe  Inln'  into  his  slomaili. 

.\rtei'  Ihe  operatinn  tin'  Inhe  was  rareliilly  withdrawn,  and  "Jimmic"  was  left  In 
liisnwn  duvici's.  The  {nip,  mm  h  In  Ihe  i^raliticalinn  and  aniiiMMiii'iii  id'all  present, 
immediat  dy  Im'li.ui  In  shnu   in  the  nm-l  nnnii-lakalile  iiianin'i'  the  ureale^l  nf^ral 
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(Iclijrlil,  i.  p.  Id  lie  down  in  lln'  various  |insilioiis  nl'si-ali roil.cm  his  hack  and 

side,  and  wavt^  and  Ian  hitnsi'll'  with  his  llippi-rs,  scraldi  hiinstdl'.  hh'al,  clc.  As 
these  sijrns  were  miniislakahh'  lo  all  present  who  wen."  familiar  with  the  liahils  of 
seals,  the  operation  was  thou-hl  to  he  a  siwcess.  I'p  to  the  last  tinn-  the  pnp 
was  seen,  late  that  nif.'ht,  he  was  doin^r  linel.v,  hnl  next  inorniiif:  he  was  found 
dead,  and  I  altrihiile  his  sudden  takin-  olV  either  to  the  small  Imv  or  an  aiiid.Mil 
dnrin;;  the  ni;.'hl  ". 

I  lioliove  llmt  is  llu!  bosl  aiilhcntieiilod  iiisliiiico  —  Hie  only  one  lluil  I 
am  iiwaiv  of —  oian  allonipl  to  doniosliciilo  (Ik;  seal  :  llie  soal  wliirli  we 
are  told  coiiltl  he  indiicod  lo  follow  yon —  wliieli  was  semi-liumaii  in  ils 
inlellifjence — wliieh  kepi  apjtealinf,' lo  you  for  aid  and  prolcelion. 

iSow,  Mr  I'lesidenl,  in  lliis  eonneclion,  I  want  lo  read  one  or  two  pas- 
sages from  llie  same  volmne.  The  lirsl  is  at  page  (>'.),  which  ex|)resses, 
very  sironfily,  Ihe  domestic  and  gcnile  nature  of  Ihisanimal.  1  Ihink  il  is 
the  strongest  passage  of  Ihis  eharaoter,  and  therefore  1  I'ead  il. 

The  name  <if  Ihe  gcnllenian  is  .Morion,  who  was  the  .\genl  of  Ihe  lessees 
and  Trcasnrv  .Vgenl  on  Ihe  I'ribiloll"  Islands,  and  he  says: 

I  helieve  the  Ann-rii-m  Oovernnn'nt  to  he  jnstillcd  in  assnminj;  and  mainlainin;; 
Ihe  ahsolute  proprietorship  of  Ihe  Ann'riean  seals.  They  may,  I  think,  in  the  hroad 
sense  of  the  word,  he  re^'arded  as  domestic  animals. 

\\  ell,  I  think  il  reqnires  a  very  "  hroad  sense  "  indeed.  Then  he  pro- 
ceeds : 

They  rerlaiiily  pcisscss  (pialilies  of  a  domeslii'  nature  wliieli  are  susceplihli'  .d'  a 
hifih  dej;ree  of  deM'lopmenl.  Duiinj.'  Ihe  lirst  two  (■!■  three  months  of  thi'ir  lives 
they  are  as  irenlle  and  docile  as  inosi  domestic  animals  ; 

^^'ell.    •■  .limniie  "  was  nol. 

They  may  hi:  handled  and  pelled,  will  accejd  food  at  one's  hands  : 
'•  .liinmie  "  would  nol. 

can  he  tanj:lil  lo  fnlluw  one  frmn  place  In  plac'e,  and  in  various  way.s  are  :une- 
nahle  lo  inlellifreni  Kni'l.ince  and  training.  Kven  at  mature  a.L'c  Ihey  are  snhjeel  to 
as  nincli  conlrid  as  are  sheep  or  cattle. 

They  m.iy  he  driven  here  ;!nd  Iher.' at  will;  may  ho  separated  and  driven  lo- 
ftether  a(?ain:  dividid  into  j;roups  or  "  pods  ',  -real  or  small,  or  bo  herded  by 
thonsaiids  with  less  elforl  and  Imnnli'  than  hands  ofcallle  are  herded  on  the 
plains.  They  are  far  from  p.isse-Mn;;  that  excessive  limidily  which  has  heen 
popularly  allrihnti'dl.  Iliem.  They  -non  i:ro\v  aci  uslonii'd  to  Ihe  si^dil  of  man,  and 
in  Ihi'  alisence  nl  ollensive  di'monsliation  on  his  part  ([uickly  learn  lo  rejfard  his 
proximity  with   indilference. 


Now  I  have  read  llial  passage  liecanse  il  is  Ihe  sirougesi  Ihal  I  could 
iind  as  lo  Ihe  general  slalemeni  of  Ihe  domestic  characler  of  this  animal. 
Kow  lei  me  coulrasi  il  wilh  a  passage  which  shews  what  is  Ihe  Iruo 
characler  of  these  animals,  how  frightened  Ihey  are  of  man,  and  what 
ell'oils  Ihey  will  make  lo  escape  from  hninan  conlrol.  I  liirn  lo  page  l()2, 
and  I  wish  lo  point  out  Ihal  Ihe  slalemeni  which  ihis  wilness  maki's  i> 
for  Ihe  pnrpes(>  of  shewing  the  enormous  vitality,  as  he    conceives,  of 


lli(^  seals  —  llifir  ciiorinoiis powers  ol  cmliirancc  and  vilalily.     Alioul  llio 
middle  ol'iiaj;*!   I(>"J,  you  will  liiid  lliis.  — 

I  never  saw  oi-  heard  i)f  a  ciiso  where  a  male  seal  was  serimisly  iiijiireil  hy  ilri- 
viiifj  nr  ledriNiiif.'. 

Then  lie  pnieiH'ils  (o  say  how  (iiey  lif;lil  on  liie  rixdveries,  receivt; 
wounds,  and  \el  aie  I'lill  of  vi{j;onr. 

Now  llie  next  passa};(!  I  wish  lo  read  is  this : 

Til  sliiiw  Ihi'  NMinilerriil  vilaUlv  nt'  Ihe  inah'  seal,  I  will  ^,'ive  one  iiislaiiee  whieli 
came  uiiilei'  my  nwri  nliservalioii :  A  ilrive  nl'alioiil  .I.OiKl  liaehidurs  had  lii'eti  made, 
and  alter  L'niiii;  a  slmrl  di'-lani-e  was  lel'l  in  rhaiLiv  nl  a  le'V:  liv  h's  ne^'li.reiiee  Ihey 
oscapeil  Irum  his  roiilnd,  and  Ihe  wlinle  nnmlier  |ilnn;.'ed  over  a  elilV,  lallin;;  lid  leel 
upon  hrokun  sin  ncs  and  roi-ks  almiK  Ihe  shi>re.  mil  id  Ihe  whole  nnnil)er  only 
suven  were  killed,  Ihe  remainder  lakin^  In  Ihe  water:  and  llii^se  seven  nu>t  dealh, 
I  believe,  from  heing  He'  lirsl  lo  j,'i>  over  ate!  the  others  falling  upon  Ihem  smnt- 
liered  Ihem. 

These  ai't;  the  animals  which  iwv  easily  handled,  Inil  which,  actually, 
in  oi'der  to  escape  I'rom  man,  will  jnmp  down  a  <'lill" sixty  feel,  pell-nudi, 
helter-sUcllcf,  upon  Ihe  loporone  aindhcf:  and  yet  Ihey  are  said  to  he;  so 
eiisy  lo  control  that  yni  may  drive  Ihem  ami  round  Ihem  up  as  yon  would 
round  up  callle  upon  Ihe  plain-. 

I  mav  of  course  he  niisap|ii'ehemlinj;  IheeU'ecl  orihis  passajje.  if  so, 
1  should  he  verv  ;;la(l  lo  he  correcled  ami  pnl  rijiht;  hnl  to  say  thai  an 
iininial  which  will  expose  ilselt'  lo  lhi>  hM'iihle  risk  of  lo:.s  of  life  and 
serious  injmy  hy  jumping  down  a  clilV  sixty  feet  hi^h,  which  will  rusji 
wildlv  awa\,  whollv  re;;ai'dless  of  Ihe  conseipu'uces  lo  ilsell',  I'rom  the 
uttempi  ol'  control  of  man,  is  not  manilesliu^  timidity  in  Ihe  pi'esence 
(if  mail  si'cius  lo  me  verv  difliciill  to  uudersland  and  iippreeiate.  I  may 
iiid  unilei'sland  Iliis  slalemenl  ri^lith.  If  I  do  m>l  nndiM'sland  it  ri^lilly, 
the  iii(l,:;iiieul  of  Hie  Trihunal  will  sel  me  ri^hl  or  my  learned  friend 
Mrl'helps,  when  his  lime  comes;  hiil  I  can  inysidf  siii;f;esl  iiolhin;;  which 
more  slron;;ly  points  lo  Ihe  limidilv,  of  Ihe  auitmd.  and  its  fear  of  man, 
than  Ihe  fael  thai  in  its  emleaviu'  lo  escape  it  will  attempt  to  perform 
acts  siii'h  as  Iheso,  which  il  miisl  he  apparent,  even  lo  ils  limiled  inlelli- 
genee,  arc  IVaii^hl  willi  personal  injury  and  dan,i;cr  lo  themselves,  lie 
says  seven  (tf  Ihem  were  killeil,  he  cannol  tell  how  many  more,  I'm-  Ihey 
nuiy  have  heen  so  injured  Ilia!  death  may  have  resulted  as  a  conse- 
(pieiicc. 

Is  there  anythin;;  else,  when  voii  come  lo  facts,  which  shows  any 
capacilv  lo  control  or  domesticale  Ihe  seals?  I  km)w  of  nolhin^:  hnl 
not  only  that,  I  kmiw  of  a  fai'l  which  ri-mlers  complete  domeslicity 
im|)ossihle,  and  thai  is  thai  if  you  atlempted  lo  keep  these  nninnds  midci' 
control  and  on  the  land.  Ihey  would  inevilahly  die.  Therefore  the  rase 
is  slronj;er  than  that  of  mosi  wild  animals;  hecanse,  as  ivfiards  many 
wild  animals,  you  may  keep  Ihem  under  such  close  conlinement,  and  in 
such  close  cusludy,  ami  muler  sucli  close  physical  control  on  the  land, 
as  to  preserve  the  upportnnity  of  knocking  Ihem  on  Ihe  head  or  culling 
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llicir  (liroals  wlioiiovor  you  like;  hut  you  caimol  dd  lliiil  in  tin-  casfi  of 
lhos(!  si-als,  Ix'caiisi^  if  vou  confimi  lliciii  or  i-vcii  alli'iii|it  Im  kot'|i  Ilium 
iinilfr  \()iir  (iiuIidI  oii  \\\i'  laiiil,  whore  ah>iio  ynu  have  any  iniMns  of 
t'xiMTisinf;  power  over  Iheir  niolioiis  oi-  llieir  direclious,  \ou  kill  (hem. 
II  is  hylJK'  '•  ini|>eiiousi)e((\ssil\  ofllieir  nature  "  thai  they  nuisl  jio  to  sea. 
Solar  as  I  have  vel^'one.il  se(;Mis  to  nie  that  all  these  I'ai'ls  that  I  have 
dwelt  upon  are  coniition  f;roun(l ;  thai  there  is  really  no  ditVeren<:e  ahoul 
the  t'aets,  so  far  as  I  have  dealt  with  them:  and  thai,  in  ni\  juil^'inenl.  tor 
the  reasons  I  shall  presently  f;ive,  they  are  eonelusivi;  upon  llie  (piestion 
of  pioperlv.   Ihit   theic  are  one  oi'  two  other  tacts  which 

,  ,    .  'Ml"  <jiM*sliiii»  <ir"  iiilnr- 

I  think  ,1  is  iuiportanl  to  ask  the  Trihinial  to  regard,  unmiiii):  ..r  uw 
which  I  cannot  sav  are  admitted  tads,  hut  as  to  which  I 
can  only  say  llial  there  is  a  hodv  of  evidence  in  re^ai'd  to  them.  The 
first  that  I  refer  t(»  is  the  (piestion  of  iiiteruiin^lin^;  ol  the  seals  fre(pien- 
im<fi  the  I'rihilof  Islands  with  othei- seals  from  ditVerenl  places.  That  is 
cslahlished  principalh  h\  inference  to  flu;  characler  of  the  skins  of  tlnrse 
ainniids;  and  I  wish  to  poiril  out  how  lli(>  evidence  stands  in  relation  to 
this  (piestion  of  pelade. 

The  consif;nnients  (d"  the  Coniniandei'  and  (lopper  skins,  which  are 
from  the  Ui\ssian  Islands,  come  hy  different  routes  to  those  who  deal 
with  Ihein  ii\  Ihe  way  of  eommei'ce  in  London.  The  consi^unienls  from 
the  I'rihilof  Islands,  eipially.  are  a  sepai-at(>  consi^'unieut,  and  reach  Ihe 
mark»!t  as  a  separate  consif;nineut.  And  thirdly,  there  is  Ihe  Northwest 
cat(  h,  which  is  the  name  used  to  descrihe  the  pela^'ic  catch.  'Chat  a;;ain 
finds  ils  way  to  the  mar'kef  hv  a  dilVerent  route,  Ihroiiiih  ditVerenl  aneii- 
cies,  and  as  a  separate  coii-i^nnient.  It  appears  lo  lie  nndonhted  thai 
the  .Alaskan  fur-seal  skin  has  atlaiiu-ila  higher  reputation  in  the  m.irkel 
than  any  otiiei'  fur-seal  skin.  \\  hetlier  that  is  pai'tly  owiiii;  to  the  fact 
that  it  is  llu^  oldest  fur-seal  known  in  the  market,  or  whethi'r  il  is 
thai  Ihe  name  has  hecome  altaelied  lo  a  skin  of  a  particular  cpiality.  or 
partiv  one  and  pnrtiv  Ihe  oilier.  I  do  not  cpiili'  know;  hiit  if  I  am  ahle 
lo  show  that  in  each  of  these  coiisij;iiments  there  will  he  I'oiind  lo  tie 
u  mixliire  :  in  the  .Ma^kan  coiisi^iimeiil  an  admixture  of  Copper  ;iud 
('.ommandei'  skins,  and  in  the  Copper  and  Cinnmander  consi;^'iiments  a 
mixlure  of  .Maskan  skins,  and  in  the  .Northwest  catch  a  niixliiri'  of  hotli : 
and  in  all  -which  is  to  me  tin'  most  singular  tad — a  laif;i'  peiceiilaf;e  of 
skins  appi'oxiinalin^' to  the  character  of  Maskan  skins,  or  approximalin^ 
lo  the  characler  of  C.opper  and  Commander  skins  :  then  I  think  it  is  im- 
jiossihle  lo  ri>sisl  the  conclusion  thai  there  is  a  min'li  wider  intei'min^iiii^, 
and  not  only  inlermiu^lin;;  hut  inlerhreedin^.  in  the  seal  I'amiU  in  this 
purl  of  IIk'  .North  Pacific  than  is  admilled  h\  m\  learned  friends  on  Ihe 
other  side. 

Senator  Morgan.  —  I  lielieve  there  is  no  doiihl  that  expert  witnesses 
can  c(;rlainly  trace  the  dislindions  helween  these  ditVerenl  skins  of  difle- 
rcnl  islanils.     You  have  no  doiihl  on  thai  point? 

Sir  Charles  Russell.  —  You  will  sec, Sir,  what  it  leaves  no  doiihl  upon 
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wlii'ii  I  imII  iillciiliiiii  III  III!'  i-vi(li>iici>,  wliirli  I  iiriiptisr  In  do  in  ii  iinniionl 
or  l\>(i.  riiisriicl,  il'il  III'  llii>  I'ai'l  — I  am  mil  IriNiliii^  il  as  an  ailmilli'il 
t'arl  at  all:  on  tin!  niiitiary  it  is  ilcniiMl  —  Imt  tiiis  I'ail,  if  il  In;  a  lad,  (if 
inlci'inin^iin^  and  intcrlii  liin^  is  (in|\  what  voii  wnnjil  (>\|ici'l.  It  is  a 
tiling;  \i>n  wnnid  |ii-iilialil  look  tni';  ln'raiisi'  hi'ic  at  least  wf  arc  un 
ciiinnnin  ^rniind,  nami'l'  that  tin'  seals  wherever  liiev  are  I'iMind,  whe- 
ther in  the  .Northwes  Cateh  or  the  Itnssian  C.ateli  or  the  Alaskan 
('aleii.  or  aloiin  Ihe  Soniln'rn  shores,  ai'e  all  of  Ihe  same  s|i  ;eies.  'I'liere- 
I'ore,  liieri'  wonid  lie  nothing  nnnalnral,  on  Ihe  innlrary  lliere  would  he 
evcrNlhin^  natural,  in  the  I'ael  of  Iheii-  inli'ihreedint;,  il'lhev  iidermin^le. 
Then  is  there  anvthin^  nnnalnral  or  ini|irohalile  in  Ihe  I'ael  ol'  Iheir  inter- 
mingling;? .No.  II  theevidenee  whieh  i  shall  eall  atteidion  to  ina  moment 
is  well  t'oniHled.itwill  he  seen  that  although  there  are  two  ^real  divisions 
—  one  of  which  ijoes  sonlh  cast  in  its  mi;;r,dions,  and  the  other  fjoes 
sonlhwesi  intheantumn  and  winter  .  vit  llial  lhe\  are  not  two  dislinel 
armies,  so  to  speak,  in  re^nlar  Indian  lile.  lollowin;;  om'  anolhei',  lint 
thai  lhe\  are  scattered  over  Ihe  whole  ocean  in  a  jirealer  oi"  less  dejiroe  : 
and  that  in  point  of  fact  there  is  no  part  of  Ihe  oican  in  which  they  are 
nol  to  lie  fonml,  and  in  consideialite  nmnlier>,  at  an\  lime  dnrin^;  llu; 
period  <d'  Iheir  animal  mi};ration. 

Thai  a(;ain  is  what  one  wonid  expect,  for  a  very  olivions  reason. 
These  are  am|ihiliions  aninials,  that  live  npon  tish,  and  upon  lisli  oidy. 
They  wiinld,  in  Ihe  pnrsnit  ol  iheir  nalnral  food,  follow  smdi  variations 
as  iiii^hl  he  snfificslcd  lo  Ihem  liy  tin'  pnrsnil  of  Iheir  food.  Ihe  schools 
of  tish  liein^  here  al  one  lime,  and  there  at  inothiM'  time;  and  so  this 
inlermin^lin^  wonId  he  hrou^hl  ahont. 

Lastly,  and  this  is  tin*  only  other  point  in  this  connection  which  I 
wish  to  dwell  npon,  I  think  that  il  will  he  fonnd  to  he  an  eidire  mis- 
lake    lo  suppose,  as  is    siif;i;esled   on    II Ihcc    side,  thai    dnrin;;  Ihe 

breeding;  season  the  whole  seal  family  make  their  way  to  the  Pi'ihilof 
Islands  and  lo  Ihe  Commander  and  Copper  Islands,  ami  thai  Ihe  whole 
family  oi'  whole  families  are  there  on  or  in  liie  immediate  ni'if;lilionr- 
hood  of  Ihe  islamis  dnriim  that  hreedinu  scas<in.  That  will  he  fonnd 
not  to  he  the  case.  Il  will  he  found  npon  Ihe  evidence  that  even  in  the 
height  of  Ihe  hreeding  season,  in  the  month  ol  .Inly  and  in  Ihe  inoidh 
of  .\ugiisl.  (pianlities  of  seals  ai'e  to  he  fonnd  all  ovci-  Ihe  seas  —  | 
nu'an  al  somi?  consideralih>  distance  IVom  the  coas'  —  as  lo  which  Ihe 
proliahilily  is  that  a  vei-y  larjie  part  of  Ihemare  hai'ren  females,  yonnf; 
bachelors,  and  old  seals,  that  do  not  i;(i  to  Ihe  islamis  al  all:  and  that 
as  regards  Ihe  female  seal.  Ihe  e\idem-e.  even  from  the  witnesses  of  the 
l.'niled  Stales,  is  to  [he  ell'ecl  thai  from  Ihe  moment  sin;  leaves  Ihe  is- 
land in  Ihe  unlnnin  of  Ihe  year  in  whieh  she  was  pupped,  slu;  does  not 
reliirn  to  the  island  niilil  the  sexual  instinct  prtimpis  hi>r  return  there  at 
Iwd  or  three  years  of  age,  and  that  she  does  .  'I  leturn  in  any'p"'''i"'"ii"it 
sense  to  the  island  at  all  until  shi;  comes  to  deliver  herlirsl  pup. 

Those  arc  points  as  to  which  I  shall  have  lo  Iroulile  the  Tribunal  with 
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reiidiiif^  soiiio  passap's  iw  llii!  cvidciico.     I  tliiiik  llicy  huvo  some  hearing 
upon  this  question  of  properly. 


TlieTiiliiiiial  hen-  ailjoiirned  lor  a  short  lime. 

The  President.     -  Sir  ('.hiirlfs.  \si'  arc  leath  ti,  In^ai'  \oii. 

Sir  Charles  Russell.  i  am  now  ahoiit  to  refer,  Mr  i'rcsideni,  lo  the 
livideiice  ol'lhi-  irileriiiin^lin^,  \>hii'h,  as  I  liav(>  said,  is  no!  an  a(hnilled 
I'ael.  I  have  poinled  nul  llie  reas(insN\li\  I  ronrcive  il  lo  Im;  prnhahle  and 
nalnral.  I  will  imw  tail  allenlioii  lo  Ihe  evidence  wliirh  |ii'iives  il;  and 
in  calling  alli-iiliun  In  thai  e\ideii(-e,  il  will  he  rmiinl  lo  answei'  Ihe  (pies- 
lion  addres-ed  lo  me  h\  Senalnr  Moij;aii. 

The  President.  —  NNe  should  hke,  Sir  Charles,  Inr  inie  mmiienl,  lo 
rel'ei-  lo  Ihe  i'.nuiish  maps  whiidi  ^i\i'  Ihe  iitiiisi'  roiiowed  hy  IIm!  seals  in 
general.  We  have  Ihe  map  in  Ihe  jtepiirl  id'  Ihe  Krilish  r.umniissioners, 
which  illuslrales  Ihe  resorls  and  the  mi;;ialiuii  i-oides  of  Ihe  I'nr-seals  in 
Ihe  .Niirlh  I'acijic  ^eneially  :  and  we  shall  he  ahic  lo  Tollow  vou. 

Sir  Charles  Russell.  —  I  do  nol  inlend,  Sii',  to  rel'ei'  lo  Ihe  map,  nor 
would  il  aid  Ihe  rrihiinai,  in  I'ollowin^  ni\  ar;;iimenl,  to  haveil  helure  I  hem; 
I  was  npiiii  Hie  indepeiideiil  leslimoiiv  as  lo  jho  I'acI  nl' iiileniiin^hiii^. 

The  President.  —  Is  Iheie  aiiv  conliadiclion  helwecn  Ihese  maps 
and  Ihe  ullicis.' 

Sir  Charles  Russell.  —  1  do  nol  lliinK  Ihere  i>  anv  cniilradicliiiii.  Tin; 
riii'lhi'r  lli'piirl  III' llii' ('.oniinissioiiei's,  in  \i"\\  nrihe  rurlher  inrormalion 
that  lhc\  have  nhlaiiU'il .  iindoiihledK  poiiils  In  Ihe  tad  Ihal  allhoii<;li  there 
iiiav  he  >aid  lo  he  Iwo  ileai'lv  iiiarke<i  main  nmles  id'  ini^ralioti  soiilh, 
vet  Ihal  il  wtuild  he  ineorn'cl  In  assume  Ihal  Ihe  whole  hmlv  nl'  Ihe  seals 
are  galluM'cd  iiilo  nn(>  nr  niher  nl'  llie>;e  rniiles  -  liiat  Ihere  are  slill  a 
eonsiderahle  hodv  of  seals  allached  lo  ucilhcr  mule,  hnl  scallered  nver 
the  wlinle  sea  rrniii  laud  In  laud.  The  pniul  1  was  iipnii  was  Ihe  evidence 
thai  ^oes  lo  shnw  iuleiuiiu^liui; :  and  Ihe  same  evidence  will  au>wer  Ihe 
question  addreosed  In  iiie  l»\  Sciuilnr  Mnr^aii  as  lo  whelher  nr  mil  il  was 
posslhle  lo  predicate,  as  lo  particular  skin-,  whether  tliev  were  Maskaii, 
01  Copper,  or  Commander  skins;  and  the  answer  will  he  rniiud  In  he, 
Ihal  in  some  cases —  in  a  j;i'eal  many  cases  —  Ihere  are  skuis  which  they 
sav  ,ire  .Maskail  witlinill  dollhl  :  a  f;ieal  uiaiiv  wliiili  Ihes  --av  are  Copper 
without  a  doiiht :  hul  Ihere  a  j;real  luauv  also  which  thev  say  aie  uiidis- 
lin^nishahle  t'roiu  either,  and  partake  of  the  (pialilies  and  charaileristics 
(d'hoth.  'i'liat  is  Ihe  leiidemy  of  the  evidence.  It  liej;ius  nt  pajje  :2:ii)  of 
Ihe  second  vnlumenftlie  .\p|ieiidi\  In  Ihe  Krilish  Couuter-Case ;  and  il  is 
Ihe  evidence  nf  the  -iiuie  persniis.  nr  a  ^reat  inauy  of  Ihe  same  persons, 
whose  evidence  has  heeii  ulili/ed  hy  Ihe  luiled  States  for  oilier  purpnses. 
Iwillunlv  read  s\hal  is  al(S(dulely  necessary,  and  I  will  couimence  with 
the  (till  parafiraph  nf  the  aflidavit  nf  Mr  I'nlaml,  in  which  he  says  : 

III  iii-|iciliii^' (lie  >lii|ini>iils  iiiailc  llirniii;li  Mc»i>  l,;iiii|i»i.n  rinni  llir  I'litiilnf 
Islaiiils.  !  tiavc  IViiiii  liiiie  In  liiiiiMinliicil  (lie  |iii'..ciiic  aiuoiiir^l  lliciu  i,|  sl»iiis  which 
wens  iiiiitistiii^'iiistialiti'  rmin  CepiH'i  l~l I  st^ill^.  amt  ulsn  in  Ilic  s.uw  \\;iv  I  tiave 


Ill 
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nolicril  :iiiii)ii(:>l  (;ip|i|M'r  Nlaiiil  (■ciii>ij,'riiui'iils  >kiii'*  wliirli  mr  iniilcnllv  nf  tlio 
Alaskan  (lc'*ii  iplinn.  I  liaxi'  aNd  imliicil  -U\[\s  In  Imlh  rl  is-,c's  wliirh  in  a  Iossit 
(IcKrcc  I'csciiilili"  llio  iilliiT  class. 

I  dwell  (III  lhi>'  |iarli<-iiliiri\,  itriaiiscwiiv  {(mi'immI  t'liciKl  Mr  (loiiilerl 
was,  as  I  ninci'ivc,  rash  wlicii  iic  said  —  "  II  would  lie  soinotliiii^  if  it 
(;<)iild  Itf  shew II  llial  r.(ip|it>i's  \\(!rc  I'uiiiid  aiiii)ii;:s|  ||ii>  Alaskans,  or  Alas- 
kans aiiioii^sl  llic  ('.o|i|irrs.  "  .My  Irii'iid,  I  lliiiik  ciMiid  iiol  liavi;  liad 
ills  iitliMilioii  drawn  lo  lliis  iniduncf. 

Tiicii  (III  Ilic  ncxi  |iafi('  —  pa^AC  'S-\\  —  is  lliu  dui'laralioii,  in  l-'roiicli, 
of  .Mr  Li'oii  lii'silloii.     II  is  lliu  lasl  |iara^'i'apli  lliai  I  call  allcniioii  lo  : 

Kii  csaiiiiiiaiil  li'^  {icaiix  i'iiV(>\(''i's  dcs  lies  I'liliilnl  |iar  lililci  lii(''(ll.iiri>  dc 
Messrs  biiii|i>(iii  i\f  l.diiilics,  j"ai  rciiianiiic  (Ic  li'ni|is  i.aiilrc  (lu'il  sc  Irouvail  |iaiiiii 
ollcs  (li's|M'aiix(|ir(.ii  111'  |inn>ail  pas  d  i  «l  i  111:11  it  ilc  n '11, 's  vena  iil  ili-  "  ('upper  I -land  ", 
el  j'ai  (■^rali'iiii'iil  idi-rrvi'daiis  li's  I'livids  |iriiM'iiaiil  di'  "  (InppiT  island  ''  dc-  pi'aax 
ipii  sniil  I'll  liiiilc  a|ipaii'ii('('  di'  la  dcsriipliim  ili'  ndlrs  dilcs  "  d'Ahoka  ".  .I'ai 
i'i'niaii|Ui''  aii-sj  ipii'  dans  rliaipii'  classc  di's  [ii'anx  11  y  i>ii  avail  ipii  ii'-si'inlilalrnl 
dan>  nil  iikmiiiIii'  diui'i'  ii  raiilii'  rkis-i', 

>ii\\  ill  liirii  III  pai;i'  'SV.'k  and  will  read  |»araj;rapli  (»  oI'IIk;  inidtMicoof 
.Mr  I  nee  : 

In  iii>|>i'c'lliii:  |iai'i'('ls  nl'-knis  liuni  I'llliilid  Islands  -idil  IVnin  liiiii'  In  lliiii'  liy 
Mossi's  l.ainp-nii,  I  have  nolircil  aninii^st  lln'in  skins  uI'simIs  wliirli  1  shinilil  liavi! 
Iliiiii|.dil,  liail  Ihi'y  ind  Ih'imi  IIiiti',  \m'ii'  lioin  llii'  ('.oniinaiidi'r  Inland  -kins.  and.  in 
III!'  -anil'  v.:i\.  Ill  iiis|iriliiit;  -kins  (iT  ('.ninniandri'  Island  seals.  I  liaM'  nnlicod 
aiiienj:sl  llieiii  -kin- jiisl  like  .\la-kas.  and.  id' einiise,  in  eaeli  class  I  have  inilcd 
skins  'd  II Ilier  1  lass ,  |hiI  id' a  le>s  niai keil  def^ice  III'  siinilarily. 

Now   nil  lite  iii'xl  piiiic  is  llic  declaration  of  .Mr  SniIiics   I'olaiid;  and 

in  paraf;rapli  t>  lie  says  : 

In  e\ainiiiiiiL'  Ala-ka  iensii:iinienls  rnun  llie  I'liliiliiflslanils  sidd  liy  Messrs  I.aiiip- 
snii,  I  lia\e  imiiei'd  aiiinii^' llie  sc  skins  wliirli,  in  my  upiiiinn.  were  alisnlntely  11  lulls- 
lin^'nislialije  I'lnni  r.ii|>|ier  Islnnd  sknis.  and  in  llie  >aiiie  way  I  have  rniind  among 
skins  consij-'ned  Irnni  the  Cupper  Islands,  skins  which  were  iiiidisliiij;nislialile  I'i'dmi 
.\laskas,  and  id  imirse  also  many  skins  in  each  ilas-  wliioli  in  a  lc>silef.'rce  rcscai- 
hled  Ihc  , , III. Ml  lass. 

Then  in  para-jraph  7  he  savs  :  — 

In  llicirdrc--ed  and  llivi-hed  cnndiliiiii  il  I-  e\i'Ci'ilin;:ly  ilHllciill,  and  In  my  iniiiil 
iiii|iii->ili|e.  In  disliiii:iiisli  an  Alaska  liniii  a  Cupper,  and  I  as-crl  thai  il'  liaH'-a-dn/.i'ii 
id' each  (lesciiiilinii  iiiaiMil.iclnied  inin  jacket- were  |>nl  lielnre  any  (Icalcr.  hn«evcr 
experienced,  he  Wniild  lliid  il  ini|in-silde  In  |c|l  niie  rrnin  IIm>  ntlier. 

I  read,  ii('\l,  I'ldni  Ihe  declaralioii  of  .Mr  jjaiisdidl.  .\l  llie  lop  of 
paj;e  '2'.M .  in  paragraph  ."1,  he  says  :  — 

I  have  Iniinil  niiKin^'  the  .\laska  ciinsi^'niiients  sniil  hy  Messrs  l.ainpsnii,  skins 
which  il  wiiiild  he  iin|iiissihle  I'nr  nie  In  distin^'iiish  Irnni  ('.n|ipin'  Island  skins  were 
il  iiol  I'nr  llie  lad  ihal  liny  were  in  Ihe  Alaska  calalofriie,  and  alsn  aiiKing  Cupper 
Isl.ind  1  nii-iuiiiiieii|s  I  have  rmiinl  in  the  same  way  .Miskas. 

Then  at  Ihe  holloni  ol  paj^e  2M,  .Mr  Jay  of  ll(>genl  Slrcel,  London 
says,  paruf'iaph  .">,  of  his  declaralioii. 

In  inspeciiiifr  eniisijrniiienls  I'ruin  Hie  I'rihilnf  Islands  sold  by  Messrs  Lainpson  I 
have  lepealeilly  nliserved  aiiinn^sl  lliem  -kins  which  were  In  my  mind  nndisliii- 


lOi 


and 


•  -  979  — 

Huisliiililc  from  skins  (inm  llu'  Ct)|i|H'r  Miimls;  and,  in  llin  sanin  \vi\v.  in  inspoc- 
lin^' I'rinsi^'Mnii'iils  rnini  llii*  (^ippri-  Islands,  I  liiivo  nullri'd  ainon^'sl  IIh'Iii  a  roiisi- 
ili'i'ulilf  (jnanlily  III' skins  whii'li  I  ciinlil  nut  liavii  liislinKnislinl  rrnin  Alaska  skin;). 
I  sliiinlil  niil  like  to  say  what  Iho  |»M'rpnliitt('  of  llicsc  skins  wmild  jjp,  but  I  sliunid 
think  llial  -i.'i  to  :10  pci nl  was  prohalily  a  lair  avi-raKi'. 

The  next  is  Mr  Itoiillcr,  |)iira^i'n|ilis  '2  and  •'),  pa^o  SDH. 

Till*  tlii'i'i'  lifsl  known  ilcsi'iiplinns  nT  sral-skins  an*  r,\  tin'  Alaskas,  wliirli  lonio 
fniMi  till-  I'liliilul' Islands  ;  li)  llii>  (''pjii'is,  wlii<'li  inini'  I'l'iini  llir  Cuniniandur  Is- 
Innds;  and  (r)  what  is  kimwri  as  the  Nortli-Wi'sl  cadli. 

I  liavt' cari'fally  ('t)h-iilt'i'cd  what  dilTi'i'onci' Ihrri'  is  hi'twccn  Alaskas  and  Cop- 
pers. 

Tlicii  Mr  I'olil/.fi',  parafirapli  '2,  in  to  llic  same  cnccl.  I  will  not 
lroiil)l(!  (lie  Triliiiiial  l>\  ivadiii^'  llial:  l)iil,  in  llie  next  iiai'U};ra|)ii,  para- 
grapli  H,  llio  lo|)  of  |m};i!  2159,  lie  says  : 

I  liavc  nolirod  in  inspi'din^' llii'  i  unsi^'nini'nls  frnni  lli<>  I'riliilol'  Islands  skins 
(soini'linii's  as  many  as  ltd  Ml'  II)  per  rent)  whirl)  wero  pciri'illy  nndislin^riiisliablc 
from  C.opprr  ls!an'l  skins,  ami  in  llicsnnM'  way,  in  inspi'ctin^:  i  nnsijjnnicnls  of  skins 
rmni  llii' l^iimntandrr  Islands  I  ha\(.'  nolicrd  skins  wliiiii  wcvf  similar  l<>  Alaskas, 
and  or  ciinrsi'  in  both  ilassrs  I  hav*!  I'onnd  skins  which  in  a  lesser  degree  resemblu 
till'  other  class. 

Soa};ain  .Mr  llaisoy  spcaivs  (o  (Im-  same  ('(Tort.  I  will  not  trouldc  llie 
Tribunal  l)y  rcadinf;;  cadi  one  of  these. 

So  Mr  SlalcM',  on  pafje  liHt. 

So  Mr  Weber,  on  |)a;;es  2V(t  and  2il . 

So  Mr  .Inn^'niunn.  oll'aris,  and,  in  |iara;;raph  i,  \ou  will  see  he  says 
llicsap  e  Ihinj;. 

So  Mons.  Kniiie  lleil/,,  id'  I'aris:  al  llic  lop  of  page  212,  he  says  : 

Al  llie  ii'cpiisl  (it  Ibe  Itepre»enlalive  olciieal  Ulitain,  I  d''c|are  in  aildiliun  Ibere- 
to  thai  I  ba\e  IVom  time  In  linn'  seen  ainon^'  Hie  consi^'iinienls  of  Ahi'^ka  seals 
olVereil  for  public  sale  by  Messrs  Lampsmi  and  (loinpany,  ot  London,  skins  resem- 
bling (lopper  Island  skins,  and  anmng  Iho  consigmnenis  of  Ibis  lallor  sort  skins 
restMubling  III!'  Alaska  kiiul,  but  I  believi!  il  lo  be  impossible  lo  atlirni  absninli'ly 
that  these  doubtfnl  skins  belong  lo  one  or  other  ot  these  Iwo  localilies. 

So  Mr  (irebert. 

So  Ml'  Maendler. 

So  .Mr  Kysold! :   who  says  in  paragraph  .">,  on  page  21.3. 

In  con<ignini'iils  Ibat  I  have  in-peclei|  limn  the  Topper  Islands,  sold  by  M(>ssrs 
I.ampsoii  and  (lompany,  I  have  noliced  a  ceiiain  perceniag''  ol'  skins  which,  bad  I 
seen  them  elsewhere,  I  should  have  considered  Ibein  Alaska;  and  in  Ibe  same  way 
I  have  round  skins  amongst  Alaska  consigimii'iils  that  I  have  ins|ioeled  which 
reseiid)led  Ibe  t'.oppi'r  description. 

II  is  a  nnilli'r  id'  considerabb'  ilil'llcully  lo  say  wbal  i^  Ibe  I'xaet  percentage  I 
have  so  noliced,  but  I  think  il  would  be  a  safe  estimate  lo  say  llial,  in  Hie  Copper 
coiisignmcnls,  |  bavn  bmnil  rnmi  'J'i  lo  110  per  ceni,  which  ri'ssembleil  A!a~kas,  and 
ill  inspecling  Alaska  consignmunls  about  Ibe  same  percenlagi!  ol'  skins  which 
resembled  Coppers.  " 

So  Mr  Friedeherg,  paragraph  i,  page  2ii.  Me  puis  llic  percentage 
from  20  to  iO  per  cent. 
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So  Mr  I'.i'ciiiiii'i-.  ill  |>arii);i'ii|)li  1;  lie  |iiits  llii>  iti'ictMitiigo  al  riillii'i' 
less,  I  lliiiiK. 

So  Mr  Sliiiii|i,  wlio-c  i'\iilciiri'  liiis  Im'cii  iIimII  willi  liy  Mr  Comli'il  as 
|ii>rf'i'i'lly  i'clialili',  and  I  have  no  doiiltl  il  is.      Ilo  saxn  in  |iai'a;.'ra|ili  :i. 

Ill  my  ii|iliii<iii.  lliiTi*  !■<  iin  ali^nlntc  line  cil'  ili'iiiariNilinii  hrtwi't'ii  tlic  ri>|i|ii'r 

Islaiiil  "kill!)  iiiiil  M;i^kii>:  iiiiil  ill  iii-^| liiif.'  Ilii>  i'<iii'^iKii>ii(>iil->  iii.iili'  I'.-nli  mmi-  In  mi 

till*  I'littilof  I>ImiiiIs  IIh'iiii^'Ii  Mi'>-^i^  l,iiiii|is(iii  mill  r.iiiii|iaii\  I  Iium'  Inimil  a  ii'ihiin 
Iii>i'ri>iilaK<'  i>r  !*kilis  wliii'li  well'  far  similes  nl'  (!ti|i|ii'i'  Isjiiinl  skins;  ami  in  llii'  >aim*^ 
\Viiy,  III  iiis|ii<rlin^'  llic  I'liiisi^'iinii'iits  iirCopiii'i'  Ulaml  sklii".  I  li:ivi<  sucn  «kins  wiiirli, 
hail  I  si'in  llii'iii  clsrwlii'ii',  I  sIimiiIiI  Ii;im'  I'lassi'il  as  .Ma»ka-i.  ami  alsi>  a  ri'itaiii 
liiiillhi'i'  ni  till'  i  iilci'iiii'diati'  ilr^'i'iTs  nl  >imilaril\ .  The  i|iialilii'-<  nj'  llic  ^kin'<  vary 
(fiiallv  in  ililli'ii'iil  years  ;  Miim- yi'ai>>  liie  (',ii|i|iei>  a|ipri>ae|i  in  i|iialily  \iry  ciii- 
selv  lo  llie  Alaskas. 


riii-ii  lii>  speaks,  in  |iaraj;i'a|tli  .'>,  ahonl  iioliriii};  I'finulus  ain<iii(;  Hie 
ri'cciil  eoiisif{iimrii(s. 

So  Mr  Aiilcl.  on  pafjc  •JiCi;  liiil  I  ilo  mil  lliink  I  ni'od  Iroiililn  lliir 
Triliiinal  willi  any  more  of  Iliis  (>\idrm-i<. 

Mr  llciiry  I'olaml's  slali'incnl  is  al  yw^c  l^.'ill. 

Now,  iinloss  I  am  iiiislaken,  Ilie  Triliiinal  tannol  i'ail  to  allaili  iin|ioi-- 
laili'f  lo  liii-i  evidi-nee,  licrausi*  il  llllisl  lie  rerolleeied  llial  llierase  ol'llli' 
rniled  Slales  lias  lieen  llial,  aillioii^li  lliey  do  mil  ^o  llie  leii<;lli  of  sayin;; 
Unit  llie  Alaskan  I'm -seal  isadisliml  s|ieiies,  \(>l  lliey  say  llial  llie  seals 
llial  IVeiineiil  Hie  I'rihiloi'  Ulamls  are  n  fiimily  of  seals,  of  wliieh  no 
doiilil  llieri;  are  oilier  species  in  Hie  Oeeaii.  llial  keep  llieir  own  soeielv, 
llial  ;;<)  on  delinile  roiiles  lo  Hie  Soiilli,  llial  ^'o  on  delinile  roiiles  to  Hie 
.Noi'lii  ami  iiiaive  Hie  I'riliilol' islands  llieir  home.  Well,  of  course,  il  is 
olivions  Hial  if  lliese  I'acis,  which  have  heeii  Miiuhed  liv  these  f;enlle- 
iiKMi,  iire  true,  lliere  laniiol  lie  any  such  dislinclion  id'  family  as  they 
allege,  and  Hie  more  lliey  assert  a  disliiiclive  cliaradiM'  for  the  Alaskan 
fnr-seal  skin,  the  more  tliev  assert  Hial  the  Alaskan  fnr-seul  skin  is  supe- 
rior in  character,  liv  reason  of  the  densit\  of  its  fur,  llie  slroiificr  liecomes 
the  esiden.'i;  of  iiileriiiiii;xlin^  and  inlerhreedin;:.  If  yon  lind  this  lar^e 
percentage  of  an  eiilirely  dill'erenl  set  or>kins  mi\i  d  with  the  Alaskan,  if 
\on  lind  a  lar^e  class  '\h  this  consi;;iiment  wliert>  the  i|iialilios  of  (he  Cop- 
per and  Aliiskan  approach  one  another,  that  is  the  slroiip;sl  evidence 
that  could  lie  ;;iven  not.  merely  of  intiM'inin^lin^  lint  of  inlerlireediiij;  of 
these  dill'eieiil  liraiiclies  of  this  species  of  Hie  fur-seal. 

There  are  one  or  two  other  points  in  that  connection  which  I  think  il 
well  also  to  notice;  naiiiely,  that  upon  exaniinalion  it  will  not  lie  found 
that  Hie  llieorv  presented  of  an  annual  mi^^ralioii  north  of  what  I  may 
call,  for  lirevity's  sake,  the  Alaskan  seal  faniilv, —  noiili  lo  llic  I'riliilof 
Islands,  —  and  a  migralion  south  of  the  same  faniilv,  so  that  the  son- 
tlierii  ri'sort  of  this  fur-seal  lainily  wiinld  lie  vacant  during  the  lirceding 
season  when  the  main  portion  of  the  family  were  on  the  Priliilof  Is- 
lands, will  not  be  found  to  he  well  eslahlished ;  and  for  that  purpose 
I  will  refer  the  Triljunul  to  one  or  two  points,  not  at  any  length,  for  1 
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am  vt'ry  anxious  lo  ^'i>l  oxer  tli(>  ^rouiiil,  In  show  lliiil  iil  nil  limns  nf  tlio 
\t>ar  llicri!  nrn  to  Im>  loiiml  (and  my  cviili'iiii*  will  he  iiriiiripally  iliitM'tod 
Id  llii'  miiiitlis  (if  Juno,  .iiiiv,  Anf:n>l  ami  St'|ili-mlirr  when  lli)>  hm-ilin^ 
season  is  all  overj  seals  soulli  of  llie  Aleutians,  an*l  niiilh  of  llie  Aleulians 
as  well. 

The  lltsi  n'ference  I  shall  maKi'  is  lo  thellepoii  of  the  Itrilish  ('om- 
missidiKTs  at  pa^e  17.').  where  llien  is  set  tint  a  vei)  iiileiesiiii};  letter 
I'ldm  a|.;ontleman  named  Swan,  who>eenis  In  have  taken  a  ^real  dealidin- 
leresj  in  seals.  Me  is  a  ^enlleieaii  who  lives  at  I'ort  Townsend  in 
Washin^lon  leiTllorv  and  is  a  I'nitod  Stales  jud^e  in  that  nei^fhhonrhood. 

Mr  Phelps.  —  No. 

Mr  Justice  Harlan.  lie  is  nol  a  I'nited  States  .Ind^o  I  think  :  if  tlial 
lie  inipoilant. 

Sir  Charles  Russell.  —  11'  I  have  done  him  an  injustice  I  am  sorry. 

Mr  Justice  Harlan.    -  He  may  he  a  .Ind^e  in  Canada. 

Mr  Tupper.  —  .No  he  is  nol. 

Sir  Charles  Russell.  — ■  I'rolialdy.  Mr  {'resident,  wlien  each  of  these 
;;real  connlrics  discliiim  him,  Iheliiiled  Stales  on  the  one  hand  and  Ca- 
nada on  the  oilier.  Ihe  e\|ilanalion  is  to  he  lonnti  in  the  I'lict  that  he  is  a 
follecjoi'  of  cnsloms. 

Mr  Phelps.  —  .No,  he  is  Ihe  owner  ol'a  sealinj;  schooner. 

Mr  Justice  Harlan.  — .\lanv  rale  he  is  called  a  .hnl^te. 

Sir  Charles  Russell.  -  Yes.  In  mv  own  juslilicalion  I  was  ^oin^'  to 
sav  thai  I  called  hii:i  .Ind^e  liucaiisc  I  found  him  called  .Jud^e.  I*erlia|is  it 
is|)cciMise  (d' h.s  siiperioi- wisdom  he  has  heen  so  called  liv  his  I'riendsand 
admirers.     I.il  ns  assume  thai  that  is  Ihe  nndiM'standinf;. 

Sir  John  Thonpson.  —  We  may  start  with  the  undeislandiii^lhal  Port 
Townsend  is  not  in  Canada. 

Sir  Charles  Russell.  —  Yes,  and  liial  iid'ormalion  is  necessary  for  my 
learned  i'riend  Mi'  IMielps,  hecanse  lie  iii(|uired  thu  other  day. 

Mr  Phelps.     -  Yes,  I  have  since  found  oul. 

Sir  Charles  Russell.  —  And  I  trust  that  thu  information  we  ^^ave  Ims 
heen  I'oMiid  acciu'ale. 

<hi  the  lop  of  \)A>^i'.  17.')  Ilierif  is  a  good  di^al  ol  abuse  ofllic  l^'ssces  in 
various  points  of  the  Islands  with  which  I  will  nol  Ironhic  you,  and  lie 
says  : 

'I'lic  -caU  lic'^riii  to  maki'  llicir  apiiciirancc  in  llic  re;.'iMii  aliiml  ('..ipc  I'lalli'ry  in 
Ijjc  lalli'i'  pari  iil' Dcci'iiilici'  cir  Ilic  lirst  nl'  .laniiaiT,  varying'  willi  ilillcietit  simsdiis. 
Wlicii  caslci'lv  winds  picvail  with  iiiurli  snow  (licy  l\Ci'p  wi'll  nil' sliorc,  and  dn  not 
Miiikc  llicir  appcat'cncc  in  );i't<at  iiiiiiilii'i's  licl'orc  the  middle  ol  February  iir  the  lir.st 
<d'  .March.  Last  w iiilcr  was  very  mild,  willi  liiil  lilllc  snow,  liiil  llic  prcvaliiig  wiiuis, 
which  were  soiilli  and  sdiilh-wi'sl,  were  cxcecdin;,dy  violi'iil,  preventing.'  scaliii};- 
scliciiini'i'.s  IriMii  diiiii}.'  iiiiicli  liiintin;;.  Tlii' mildness  nt'li'iiiperaliiro.  Iidwever,  willi 
Hie  diri'cliiiii  itl'  the  prcvailiii).'  w  inds,  diiive  tlie  seals  tow  aril  llie  coast  in  ineicilililc 
niiinlii'i's.  Tliey  ^'radiially  work  up  the  coast  Inward  IJui'eii  C.liarlotte  Island,  when 
the  lai'p'r  portion  oT  Hie  lierds  move  alon^  Hie  Alaskan  coasl  toward  L'nimak  Puss 
anil  oilier  wusteni  <ipiMiinj,'s  into  lteriii|,'  Sea.  .\  portion  ol'  these  seal.s,  liowcvcr, 
pass  into  Dixuii's  Entiancu,  north  of  (Jaecn  Charlotte  Island,  and  iiilu  Cross  Sound 
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and  Cook's  Iiilcl,  and  ilo  not  go  to  DehrinK  Soa,  bill  linvo  llieir  younp  on  llin  iiiini- 
mcrable  islands,  liords,  and  bays  in  Sontborn  Alaska  and  Itrilish  Culninbia.  Tbcse 
seals  am  seen  in  lh<>si<  wa(i>rs  ail  siiniinor,  at  tbn  sanu;  tiin*;  of  the  brnodin)^'  on  tbo 
rookeries  or  lhi<  Pribilol'  Islands,  and  are  killed  by  Indians  and  tbo  skins  sold  to 
dealers.  The  jsreat  body  of  the  seals,  however,  do  enter  HebrinK  Soa,  whore  they 
are  fidlowed  by  the  seaiinij-vessels.  The  usually  take  In  the  islands  about  the  first 
ol'  June,  tbo  breeding'  eows  and  bulls  being  earlier  than  the  rest  ol'  the  herd. 

And  on  the  oilier  side,  page  i7(>  tlio  lliird  paragrapli  from  tlin  lop  : 

Very  little  has  been  published  about  tlie  migrations  of  the  seals  on  the  North 
Paeillc  coast  before  Ihey  '.'iilor  Ihe  Hering  Sea,  and  this  point  is  one  from  which 
weg<il  a  lot  of  inleresling  matter.  We  have  lakei^  a  good  deal  of  evidence  about 
the  iirescnce  of  seals  at  Capt!  Klatlery,  and  have  been    lold  that   they  were  more 

numerous  last  spring  than  Ihcy  have;  ever  been   before I  liiid  a  peculiar  idea 

existing  among  those  who  claim  to  be  authorities  in  regard  lo  seals  found  in  the 
waters  of  South  America,  especially  about  Tierra  did  Knego  an;)  (ho  Straits  uf  Ma- 
gidlan.  The  ncdion  that  they  ai'o  (he  same  species  of  seal  as  thosi-  found  in  Kehring 
Sea  and   the  North  I'acillc  is  quite  erroneous, 

Tliul  is  n  din'crenl  mnllcr. 

Mr  Justice  Harlan.  — Thai  is  tlie  langiia;j;e  of  Dr  Dawson. 

Sir  Charles  Russell.  —  Ves. 

General  Foster.  —  All  of  Uiosc  are  quotulions. 

Sir  Charles  Russel'.  —  No. 

Mr  Justice  Harlan.  —  Tlial  wliic!-  yoii  read  before  is  nol  a  qiiolalion. 

General  Foster.  —  It  is  IVom  llic  London  Weekly  Times. 

Mr  Justice  Harlan.  —  .No,  Ihe  end  of  llie  qiiolalion  from  the  news- 
paper slops  before  llial. 

Sir  Charles  Russell.  —  .Now  I  eoiiie  lo  a  paraf^rapli  I  wish  lo  read. 
I  need  hanIK  piM'liaps  have  Irouhled  llieTiihiinal  with  Ihe  ollie-  : 

These  I'acls  alinul  tiie  hahils  df  tin'  fiir-scaU  of  Cape  I'lallerv,  ^^hi(■ll  I  !.  .ve 
known  lui'  more  Ihaii  lhiit\  \ears,  lia\e  (his  yrai  Ix'cn  provd  to  he  correct  by  iho 
Itoyal  scienli>(s,  ami  will  ^ei'in  lo  show  (Ih'Ic  aif  always  Iwu  sides  In  every  ipii'slimi. 
Wliili'  I  join  wi(h  all  (lie  si'aleis  with  whom  I  have  cnnveised  thai  llii'ic  slmulil  he 
a  close  season  on  the  I'liliilnf  Islands,  when  nn  seaN  -hoiild  he  killed  on  tlinso 
islands  or  in  llehiini:  Sea.  I  ei|iially  join  with  some  ol  (he  more  inlelligent  and 
eh>erviiig  of  Ihese  sealer,-,  llial  Ihe  hmiling  of  seal>  aloii;;  the  eoasl  nl  Washinnlon, 
Hi  iti>li  (Inlnmhia  ami  Siiiilli-ea^leiii  Al.isKa  does  mil  In  ati\  wavalVeel  Ihe  muI  calch 
on  (hi  '  libilnr  l-lamU,  as  there  is  every  reason  lo  assume  llial  these  eoasl  seals 
never  enter  liehriiig  Sea. 


Thereiip'm  he  |iroceeds  In^ive  his  views  upon  pelaftie  sealiii};,  which  is 
not  lh(>  point  I  am  iiosv  upon. 

Then  in  Ihe  lasl  paragraph  hnl  one,  on  pafie  ITT  he  r.-lers  lo  wlial  is 
eeilaiiilv  a  leinarkahle  fael  if  il  is  eoi'reel  —  I  believe  it  i>.  eorroel  —  llial 
afler  the  seals  are  skinned  their  dead  hodiis  are  Idl  mi  Ihe  island,  and 
are  not  liiiiied  lo  accoiinl  for  llie  purpose  of  exiraidioii  ol  oil. 

MrTnppcris  anxious  llial  MrSwan's  |iosilion  slionhl  he  vindicated, and 
he  refers  nie  lo  a  commiinicatinii  which  is  in  volume  111  ofllie  \p|MMidix  lo 
the  Hrilish  t'.ase;  p.  I'.ll .  I  do  nol  lliiiik  I  need  Irmilile  llieTiiliuiial  In  refer  In 
il.  lie  is  descrihetl  as  .\ssislaiil  tadleclor,  I'nrt  Townsend,  \Vasliiiij;loii 
Territory.     I  am  surprised  llial  my  friends  should  allempi  lo  disclaim  him. 
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It  is  n  communication  tlinl  is  publislicd  in  (he  reconis  of  the  50lh 
Congress  miscclliincoiis  dociimcnls  no  78  presented  by  Mr  Dolpii  on  tlie 
4oth  Miircli  1887,  iind  ordered  lo  lay  on  the  liible  and  be  printed  by  the 
United  Stales.  ,u,\  this  siiows  tiial  lie  was  previously  employed  to  report, 
because  in  page  192  lie  says. 

J:;  1883  I  was  iiistrucled  h.v  Prol'cssor  Baird  U<  iiiveslifralp  tlio  liabils  of  Ihe  fur- 
seals  aiKi  lo  iiiaki^  a  n^porl  lljcrcdn,  wliidi  ropcui  may  he  found  in  the  lUillutin  of  the 
United  Slates  Kisli  Commission,  volume  III,  IHS.'l  page  '.'01. 

So  Ihil  he  iiail  some  ofliciiil  |.osilion,  and  wiiy  my  learned  friends 
shoiild  think  il  right  to  disclaim  him  I  do  not  know. 

.Now  njmn  this  qneslion  of  property,  1  need  not  point  out  that  if  there 
be  this  inlerniin};linj;,  that  if  tiiere  be  this  intcrbrccdin;;  lo  however 
limiteil  a  defjroe,  it  makes  the  question  of  properly  i'<  (he  individual 
seals  a  hopeless  one,  because  the  I'niled  Stales  say,  >■  These  seals  are 
the  result  of  breeding  upon  the  I'libilof  Islands  »;  i-i|uully  Itussia  might 
say,  "  They  are  the  result  of  hrceiling  upun  the  (".on.niandt'r  Islands  »; 
and  when  you  gel  to  a  community  aiul  cituimingliiig  and  confusion  of  the 
two  herds,  and  an  intermingling  or  interbreeding  of  these  two  iierds 
or  families,  whatever  they  are  ciUed,  —  to  say  there  can  be  tixed,  in 
point  of  law,  a  property  in  any  one  of  llial  ini\ed  and  confusi-d  family  is 
a  proposition  that  is  quite  untenable. 

Now,  slill  in  that  same  connection,  a  very  curious  fad  comes  out 
in  the  evidence  iif  Ihe  Hrilisli  ('.ommissioners,  and  I  peak  subject  to  cou- 
traiiiction  and  correction  if  I  am  wrong.  I  do  not  lliiiik  il  is  in  any  way 
met  or  conlra<liclcd  by  Ihe  I  niled  Slates  r.ouuiiissioners.  It  is  this— - 
that  the  skins  of  the  sisiis  that  come  In  land  be<M>me  almost  immcdial'iy, 
or  soon  after  lliey  come  lo  the  lainl.  in  Ihe  cundilinn  know  n  as  •'  stagev  "; 
that  is  lo  sa\,  .i  ctmdilion  in  wiiicli  llieir  pi'lage  is  nnl  m  the  best  con- 
ditio:) I'oi  liie  purpose  of  CDminerce.  iiul  thai  among  llie  seals  that  arc 
killt^d  at  sea  by  the  pelagic  sealers  the  number  of  sta>:<v  skins  is  exceed- 
ingiv  liinileil.  This  facl  would  seem  t<i  suggest  Mial  a  ihaiigc  lakes  place 
pcriodicallv,  prcdialiU  anu'i'll.,  :<  ihe  skins  of  each  of  these  aniniaK; 
\i>l  when  they  remain  almwsj  e.nlinualh  in  Hie  water  llu-  change  I-  niori; 
gi'adual  and  scarct>!\  '  <ilic(!alite.  whereas  when  llie\  ronie  In  lain!  and 
remain  on  the  laud,  and  arc  exposed  to  the  ell'eet  of  tin-  alninspliere  and 
sun  for  a  considendije  time,  the  stagey  condition  bt>conn's  ukuc  marked. 

1  will  not  stiqt  III  read  Ihem.  lull  I  would  respeetfnily  ask  the  Trihunal 
to  note  lliiil  in  paragraph-  IXi.  2KI .  Ii:il  and  li:S2  of  Ihe  liritisli  Cunimis- 
tiioners'  ltcp(ii-|  Ihe  lads  thai  I  lia\e  adveileil  to  ai'e  inenlioncd  ;  and  in 
Mr  .Vlai'oun's  Iteporl,  lo  be  fouiul  in  Hi  lirst  volume  of  th(>  Itrilish  l.ounter 
Case,  .Appendix,  at  pages  li.'i  and  !:i'.l,  Ihe  s.iuie  n  <ul(  -eems  lohave  l>»"en 
noticed  h\  him. 

Now  (iiie  (illier  |iiiiul .  I  have  -liiled  llial  as  regards  ci'dain  of  lhes«-4ls 
Ihev  do  iiol  I'l'liii'M  III  Ihe  isi.'uids  al  all,  until  llie\  conie  Iheic  |.>r  lertain 
delinile  purposes  in  conn<iction  with  llie  perpduation  of  tlii-ir  sfweies  :  in 
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other  words,  llial  lliere  is  no  need  lor  llio  young  innlo  seals  lo  roine  lliere 
till  llicy  lire  a  cerliiinage;  llial  sonic  doeomobiit  n^^realniany  do  not;  that 
in  tlie  eas':  of  (he  Icnale  seal  Ihen;  is  no  need  lor  her  It)  coent;  Ihere  until 
slic  comes  under  the  inlluonee  of  the  sexual  iiistiuet.  .Now  I  want  to  show 
that  t!:r>t  is  a  I'arl. 

Senator  Morgfan.  —  Iteforo  you  approach  Ihat  point,  Sir  Charles,  I 
shouhl  like  to  make  a  suggestion.  Counsel  on  holh  sides  in  this  ease 
seem  lo  me  to  have  ntiglecled  a  very  eonsiderahle  and  delinite  part  ol'lhe 
cvidenec  upon  th(>  suhjeel  of  a  necessity  that  natui'e  has  imposed  on  all 
seals,  to  land  dming  some  poiiion  oPlhe  season  lor  Ihe  pmpose  of  under- 
going this  V(!ry  process  of  shedding  their  hair.  The  evidente  lo  my  mind 
is  convincing  llial  that  is  just  as  much  a  necessity  of  Ihe  natiu'c  of  Ihc 
seal  as  Ihe  other  inslincls  lo  which  \ on  refer;  and  that  therefore  it  is  Ihut 
every  S(;al  is  hound  h\  a  compulsion  of  naliire  to  visit  Ihe  shores  during 
Ihis  slagey  season,  as  Ihey  call  it,  when  Ihe  coal  is  hcing  sIkhI.  That  im- 
pression having  lieen  made  (Ui  my  mind,  I  call  attention  to  it  merely  lor 
Ihe  purpose  of  inviling  discussion. 

Sir  Charles  Russell.  —  \N  ilh  greal  deference,  I  am  nol  surprised  that 
my  learned  friends  on  ihe  olher  sidi;  havt;  not  dwell  upon  Ihal.  I  think 
Ihal  view  is  not  W(;ll  founded.  II  does  not  appeal'  lo  hi>  so,  and  the 
evidence  lo  which  I  h.ive  direcled  alleiilion  points  in  a  dilferenl  direcli(Ui  — 
that,  Ihough  Ihis  slagev  operalion  niii\  he  gone  llirough  in  Ihe  case  of  each 
sealeverv  vear,  yet  it  is  nol  necessary  for  Ihe  seal  lo  come  lo  land.  The 
pr(dial)ilil\  is  Ihal  Ihe  operalion  is  more  gradual  in  the  case  of  lliose 
when  Ihey  do  nol  land  Ihaii  when  lhe\  do  —  in  olher  words.  Ihe  (evid- 
ence rather  points  lo  the  fact  that  tliev  have  heen  on  laii''  than  lo  the 
I'uct  Ihal  Ihey  are  going  on  hind. 

Senator  Morgan.  —  In  order  to  gel  througli  it  —  at  all  events  it  has 
made  that  impression  on  in\  iiiind,  and  e-peciailv  that  Iteport  of  >!r  KlliotI 
lo  which  you  leter. 

Sir  Charles  Russell.  —  We  will  look  iil  it  again  in  view  of  the  inlima- 
lion  Ihal  \ou  lia\e  heeii  good  eiioiigli,  Sir,  lo  iiiiike. 

Ii!  reference  to  this/lifliciillv,  wliicli  points  to  tlii^  impossihilily,  or  im- 

praciicahilitv ,  or  holh,  of  iilenlilicaliou,  all  lhe\  sa\  ahout  il  is  on  |iage  \\) 

of  (heir  writ  leu  .\rguiuenl  : 

Tlic  ililliriillv  111  iilriiljijialiiiii  may  li"  siiff^reslcil.  Iiiil  il  ilors  mil  cxisl.  TIumc  is 
111)  (111111111111:^11^'  Willi  llir  llii-i-i.iii  licrd.  Kvery  lin-scal  mi  llic  .Ninlli-Wcsl  roast 
iK'liiii|.'s  iiiili^|iiilalilv  In  111!'  .\la>Kaii  lii'iil. 

Ihal  is  statement,  Iml  it  is  not  proof.     On  page  '2'M  Ihey  say  : 

The  niaikril  ililli'icui  cs  lii'lwi'cii  llii'  Alaskan  and  Ilh'  lliissian  seals  arc  siicli  as 
(u  III'  icailily  ami  plaiiilv  liisri'iiiilili'  In  iiiirsini'^  laiiiiliar  willi  llie  Iwh  Ih'iiIs  anil 
llicir  cliiu'iicli-rislics.  This,  miri'  islalilislicil,  wiuilil  iialiirallv  |iriivi'  Dial  llii'ic  in 
nil  ciininiiii(:lin(;  iil'llie  n'spi'i'livi'  liciils. 

We  have  sliiiwn  hv  Ihc  i'\i(leiiie  whii'h  I  have  read  iwhich  1  can  S(!e 
no  n'ason  to  douht,  though  il  is  for  the  Trihunul  to  judge;  that  lliere  is 
coinmingling. 
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I  um  now  goiii;;  (o  unollicr  point;  namely  the  absence  of  lliesc  seak 
for  a  Ion;;  period  orilieir  lives  from  llic  Islands.  \  refer  to  the  evidence 
of  Mr  MryanI  in  voiiiriie  I  ofllii!  Appendix  to  the  Itrilisli  Counter  Case, 
paj;e  12;).  Mr  IJryaiil  is  a  fieiillenian  svlio  has  been  employed  l)y  the 
I inilcd  Stat(!s  before  to  report  on  this  ({ueslion;  and,  on  page  125,  we  have 
put  siili>  by  side  a  comparison  of  the  statements  made  by  this  gentleman 
in  his  niono^'raph  of  ISHO,  written  at  the  instance  of  the  United  Slates 
Ciovernnienl.  and  llie  reports  and  evidence  which  he  gave  from  18(59 
to  1«7«). 

Mr  Justice  Harlan.  —  Which  side  of  that  page  do  yon  refer  to? 

Sir  Charles  Russell.  —  Tor  this  |)urpose,  to  both,  lie  differs,  you  will 
see,  as  to  the  duration  of  the  absiMice :  but  in  each  case  he  admits  that 
it  is  for  a  long  lime. 

In  IH7()  he  said  :  — 

.Miiml  Ihr  -JOlli  dl'  July  the  (.'real  liody  of  the  inrvidiis  year's  pups  arrive  and 
iicrupy  Ilic  slcipi's  Willi  llii'  yiniiij.'or  class  of  mail's,  ami  tliry  I'onlinur  lo  In-  mlxiul 
logclhiT  iliiiiiif.'  Ilii'  rriimliidi'i-  nf  till'  season.  The  'J-yearold  I'eniales,  wlilrli  jiair 
with  lilt!  ymin^'  males  in  Ijir  waler  near  (he  islaml,  also  now  assoeiato  with  tlie 
other  Icmah'S. 

.VI  llii-- sla;.'e  liny  lln'  IVmale  |iii|)Si  li'ave  the  island  for  Ihe  winter,  and  very  lew 
a|i|iear  lo  relniii  l>>  the  inland  until  Ihi'V  are  :t  years  old,  at  wiiirh  avre  they  seek  the 
males  r..r  sexual  nileicinir^e. 

(In  the  ollii'r  lianil.llii'  ni.iles  return  llie  lolLiwni^' yrar  with  the  mat  urn  females 

Mr  Justice  Harlan.  —  hoes  that  mean  the  young  male:;? 
Sir  Charles  Russell.     -  I  lliiiik  it  does. 

But  till'  Noiiii^'  li'uiales,  as  already  slated,  are  not  seen  in  miml>ers  until  they 
an'  '1  >■  ai^  I'ld,  whi'ii  they  arrive  in  the  h  "ighl  ol  the  hreedi       '.eason. 

Tlien  : 

The  ni.islers  and  ol'llci'rs  id'lhese  sclionners  (of  the  Alaska  Commercial  Company) 
who  are  laniiliar  with  the  seals,  say  llieysi'i-  !«mall  ^'roiips  of  small  (apparently  I  anil 
•i  year  old)  simIs  al  all  limes  dnrin^r  July  and  An.nust. 
Thai  means  in  llie  sea. 

Tliesi',  I  lliiiik.  may  lie  yonii;,'  I'einah's,  which,  as  already  slated,  do  not  visit  the 
island  till  I  hey  an'   :  yi'ars  (dd. 

ThiMi  Ihe  idlier  slaleiiienl  thai  he  matte  in  his  later  Heport  wiis  : 
Helurninf!  a^iaiii,  lliistinie  as  i-yi-ar-old, 

This  is  llie  ileposilion  which  he  makes  in  Ibis  east;;  therefore,  he  makes  a 
curious  eonlradiclioii  there  of  one  year,    

the  males  ^o  ]npon  lln'  liaiiliii^'-^'romids  with  the  haehelor  iieals,  and  tln^  t'emah'rt 
land  on  lli>'  hreeding  looki'iii's.  It  is  !irid)ahle  that  the  females  of  this  af.'ii  are  for- 
tili/.i'd  liy  tie'  hulls,  and  leave  Ihe  islands  in  the  fall  pregnant. 

(In  relnrnin^'  the  Ihird  year  Ihe  young  male  goi>s  again  upon  the  hailling-groiinds, 
and  the  IVmale  to  the  rookeries,  where  she  hiiiigs  forth  one  pup. 

Now,  there  is  c(Mlainly  a  very  remarkabli'  (liU'crciice  in  the  two  state- 
ments; the  lirst  slaleiiient  is  liie  earlier;  the  one  on  Ihe  left-hand  side 
is  that  the  female,   alter  lea\iiig  as  a  puji  a  few  months  old,  does    not 


ill 


—  i>8(;  — 

come  there  oxrepl  acling  iintler  llu?  iiii|)iilsc  of  llie  sexual  instinct,  and 
then  she  returns  at  three  y(>ars  of  age;  and,  again  returns  tlie  next  year, 
as  a  i-year  old,  to  deliver  her  |)U|). 

Mr  Justice  Harlan.  —  The  |)hrase  "  2-year  olds  "  refers  to  males. 

Sir  Richard  Webster.  -  1  lliiiik  lo  Ixilh. 

Sir  Charles  Eussell.  —  Ves,  it  goes  on  to  say  : 

It  is  proliablc  tliiit  (lio  ronialcs  oT  this  ai;e,  and  so  on. 

Mr  Justice  Harlan.  —  The  (irsi  senlenco  refers  to  males. 

Sir  Charles  Russell.  —  Yes;  l)u'.  to  females  in  the  next  instance.     He 

says  : 

Rotiirnin^'  again,  this  time  as  '.'-year-olils,  tlie  nialos  (.'d  npon  llie  liatiling- 
proiind  : 

That  is,  of  course,  2-ycar  olds  : 

Anil  till'  I'i'niaU's,  llial  is  the  IVntales  nf  Ihe  same  ajrc,  land  on  the  liroeding 
rookeries.    II  is  piuliablo  llial  the  feuiali's  of  (his  agn  aru  fcrtilisud  by  the  bulls. 

.\nd  so  on. 

Now  (inalty  in  this  ronneclion,  and  '^lill  bearing  on  the  question  of 
properly  and  the  possihilily  of  idenlilication,  you  will  recollect  Ihal  my 
learned  friends  have  ajiain  and  af;ain  said  Ihal  not  merely  do  they  return 
to  the  island  mi  NNJiich  Ihey  were  burn  and  allach  Iheniselves  lo  the  land 
of  Iheir  liirlli.  but  that  they  return  lo  Hie  same  spot.  We  have  luckily 
theiiieiiMs  of  teslinj;  Mils  b\  experimenls  \shieh  their  own  vNilnesses  depose 
!o.  This  same  Mr  Uryaiil  went  llirinij:h  Hie  experiment  of  markiiif;  a 
certain  number;  Ihe  account  of  the  e\periiiieiils  will  be  I'imiid  in  Ihe 
lar^e  \(dume  of  Ihe  Itritisli  Appendix  pa}j;e  i.'il.  He  states  that  he  was 
an  ajjjtMil  eniplnM'.l  by  Hie  I  niled  Slates  and  had  previously  reported. 

1  liiid  be  stales  in  Ibis  dcposilion,  made  for  the  purpose  of  Ihe  Case 
of  Ihe  I  niled  Slates,  Ihal  his  cxpeiience  in  Ihe  I'ribiloi'  islands  extended 
from  ISl'i'.)  lo  jMTT,  so  that  lie  bad  lonsiderable  (^xpisriencc. 

If  ymi  waul  to  know  more  iiboiit  Ills  e\|ierieiiee.  I  shall  be  abb*  lo  j^ivo 
it  lo  yon  bill  I  do  not, think  it  is  inipi.rlanl  iMioii^b .  I  was  reb  rriiig  to 
pa^e  i.'il  of  this  last  volume.  I  think  it  is  Ihe  same  experiment  that 
was  referred  lo  by  Mr  I'.lliott,  and  Ihe  parafjraph  to  wliiili  I  refer  is  about 
the  middle  of  llir  pii^(>.  lie  makes  a  litalion  iVom  Mi  Klliolt  in  wliieli  he 
suys  : 

Mr  I'.lliull  ill  r^ii  I  llilll^rir  u  riles  mi  Hie  same  pai;e  referriil^r  In  llie  pie^eliee  of 
a  lai^re  sealiii}:  Heel  in  Heliriiif;  Sea  ,  tli.il  il  rniild  not  fail  in  a  lew  siidii  \ears  in 
so  liarassiiij;  and  inililiie.;  llie  lireeiliii;,'  seals  as  In  eaiisi;  lliejr  wilhilrawal  IVom 
llu^  Alaska  innkciies  and  piolr.ible  redeal  lo  lliose  of  Hiissia,  a  soiiree  ul  ninlonlded 
Miisi'ivile  deliclil  and  enioliiiiieiil,  and  of  eorrespoiidiii^  loss  and  sbauie  Ions. 

Mr  Justice  Harlan.  -    That  is  not  .Mr  iiryaiit's  stalement. 
Sir  Charles  Russell.  —  .No  I  Hiink  I  said  be  be;;iin  by  eiliiif;  Mr  KllioU. 
Mr  Justice  Harlan.  —  I    nnan   to  say   llnil    thai   <locunienl    is   not 
prepared  by  Mr  Itryanl.     II  is  prepared  by  I)'  Dawson  as  a  memorandum 


' 


He 
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(III  Mr  niaine's  leller  lo  Sir  .liilinn  Pauncd'olc  ns  you  will  sec  al  paf^c  43(>. 
All  I  iiicanl  lo  say  was  llial  ilial  was  nol  llic  slalninciii  of  Mr  liryaut. 

Sir  Charles  Russell.  —  Quito  so.     I  liiiiik  you  arc  ri^lil  so  Tar. 

I  (houglil  il  was  ami  I  lliiiik  it  will  be  found  that  il  is  in  anollier 
form.     If  I  have  been  mistaUen  in  thai  I  shall  be  very  sorry. 

I  will  read  Ihe  print,  however,  as  it  stands. 

Ilisr(!tnark  iiiiplics  llial  the  se;ils  may  rosoit  In  cilliorlhr  Pribilnfor  Ihr  lliissinn 
Islands,  uctDnlirif.'  lo  ciri-uinslanccs;  ami  who  is  lojiulj:!',  in  Ilic  rase  nf  a  iiaiiicu- 
iar  animal,  ill  wiiicli  (>r  tlii>st>  places  il  lias  jin'ii  boin?  The  nld  llicorv,  llial  Ilic 
snals  n'Ini'iiiMl  caili  Vi'ar  Id  llin  same  sp')l,  lias  hi'cn  amply  disproved.  Kllioll  him- 
self ad»nils  lliis,  and  il  is  condi'med  hy  Taplain  Charles  llryanl.  who  residerl  eif;lil 
years  in  llie  I'rihilol'  Islands  as  (joveriunenl  A};eiil,  and  wlio,  Iiaviiiir  marki'd 
100  seals  in  IS'O  on  SI  Paul  Island,  recoi;ni/.ed  llie  next  year  tour  of  Ihem  in  dilfe- 
letil  rookeries  on  that  island,  and  two  on  SI  (ii>oi'};e  Island. 


■'IVO 


Those  two  islands  beinjj;  some  30  miles  a  part.  Hut  I  should  like,  as 
Mr  .Fuslice  Marian  has  referred  to  il,  lo  see  exactly  what  Mr  Mryanl  says. 

Mr  Justice  Harlan.  —  You  will  probiiliiy  iind  il  in  Mr  Allen's  hook. 

Sir  Charles  Russell.  —  i'eriiaps  Ihat  is  what  il  is.  I  know  I  lave 
satisfied  myself  Ihal  il  was  adopted  hy  Mr  Hryant;  but  I  think  your  obser- 
vation is  (jnile  correct.  I  find  that  my  reason  for  so  slaliiij;  il  is  flial  on 
pa^e  12*.)  of  onr  (".onnterC.ase,  al'l(>r  f^iviiif;  Ihe  Klliott  experimciils  which  I 
am  iiosv  •;oinj^  lo  refer  lo,  Ihi!  obsisrvalion  is  Iheii  made,  Uk;  same  or  a 
very  similar  experiment  is  referred  to  by  Captain  IJryanl,  and  I  can  prove 
thai. 

Lord  Hannen.  —  The  passafje  seems  lo  he  rcf(>rred  lo. 

Sir  Charles  Russell.  —  Ves.  and  I  find  alM)  in  the  (',onj;ressional  lle- 
porl  on  the  Fnr-seal  Fisheries  of  Alaska,  Dr  II.  II.  Mc  Inlyre,  who  was 
referred  to  bv  m\  friend  as  a  ;rreat  aiilhorilv,   sass  Ihe  seals  are  found 


iiidiscriminalcly  on  the  two  island^;  that  is,  seals  born  on  Si.  (ieorp;  are 
found  on  SI.  Paul,  and  rire  irrs/i. 

Now  I  wish  to  read  this  experiment  of  Mr  IHIiol.  His  i<  the  t'.ensus 
Heport  for  I8H(),  which  has  been  liiMpieetly  referred  lo,  published  in  IHSI 
The  docuincnl  is  printed  at  Ihe  (iovernmenl  Printing  oflice  al  Washing- 
ton, heparlmenl  of  the  Inlerior,  lOllieensusof  tl  c  United  States,  Walker, 
snperinlendenl,  and  soon.  The  paragraph  to  which  I  am  referring  is  on 
page  ;}  I . 

The  llrsi  arriv;ils  are  nol  always  the  oldest  hulls. 


I  will  read  this  shortly. 

Their  iiiellind  of  landinf;  is  In  come  collectively  to  those  hreediiiK  >;ronnd*, 
where  they  passed  lie'  prior  season;  hul  I  am  nol  aide  to  sa..  anlhoritalively.  nor 
do  1  lii'lieve  il,  sironfjiy  ns  il  has  heen  mgi'd  hy  many  careful  meii...  that  lhe<e 
aniinal'i  innie  hac  I,  lo  and  lake  up  Ihe  same  position  on  their  hreeiliii).'  ;,'1(iuimIs 
Ihal  they  iiidividii.illy  4,  inpied  when  there  la-^l  year  I'rom  my  kiiowledfre  of 
their  ai'lion  and  liahil  I  should  say  very  few,  if  any  of  Ihem  ni;ike  -^uch  a  selecticm 
and  keep  these  places  year  alter  y<'ar.  — 


1111*1  so  on. 
satiu!  spot. 

Il((  jiroct^cils  : 


And  he  comes  to  llic  conclusion  tlial  tlicv  do  not  romc  to  the 


II  is  otili'i'liiiiiiii^'  lo  nolo  in  lliis  coniierlidn,  Hint  tih>  Itussians  tiioiiist'lvfs:,  willi 
IliP  olijri't  of  li'sliiijf  Iliis  luoiili'd  query,  diiriiij.'  llic  later  years  ol'  llioir  [icissesslon 
(if  the  Islaiuis,  driivo  ii|i  a  iiiinilier  of  yiniii^'  males  I'roiii  I.ukaiinon,  cut  nfT  tliejr 
ears,  and  liiriied  llieiii  <iut  to  sea  attain.  Tlie  t'nllowiii^'  season,  whuii  the  droves 
caiiiu  ill  I'roiii  llie  iiaulin^'  ^'rounds  to  (he  slan^'lili'iiii);  liidds,  i|iiili'  a  niiinlier  oT 
IJKise  cropped  seals  were  in  llic  drives,  liiil  instead  ollieitit.'  lolliid  all  at  oni'  |i|aeo, 
the  place  I'roni  xvlienee  lliev  were  driven  the  year  belurc.  there  were  scatlered 
cxanipli^s  ol' croppies  I'roni  every  point  on  lln'  island.  The  same  experiment  was 
a;.Min  made  liy  our  peo|ile  in  ISTO  (the  natives  having  lold  Ihein  of  this  prior  un- 
dcrtakiu).'  and  lliey  went  also  to  l.ukaiiiinn,  drove  up  100  vonng  males, cut  olf  their 
li'fl  ears,  and  set  Ihcni  free  in  turn.  Of  Iliis  nnndii'r  diirin;.'  Ihe  suiiitner  of  IST'i 
when  I  was  there.  Ihi'  natives  found  in  their  drivinfr  of  7.')  (lOO  seals  from  Ihe  ditfe- 
renl  haidiii);  ^rrmnids  ol  SI  I'aul  up  lo  Ihe  villavre  killing  i/round^:,  two  on  Nova- 
toshnah  rookery,  In  miles  north  of  l.ukainnm,  and  IwtMir  three  Ironi  ICii^'lisli  bay 
and  Tolsloi  rookeries,  ti  miles  wesl  by  water;  one  or  two  were  taken  on  St  (;eor;.'e 
Island.  .11!  miles  to  Ihe  south-cast,  and  not  one  from  Lukannon  was  found  amoiifr 
those  that  were  driven  from  there;  probably,  had  all  Ihe  yonn;.'  males  on  Ihe  two 
islanils  this  season  been  eyamined,  the  re>l  of  Ihe  croppies  th.il  had  reluined  from 
Ihe  perils  of  Ihedei'p,  whence  Ihey  sojoiniied  during  the  wirdcr,  Wiiuld  ha\e  bei^n 

di.hihuh'il  ipiit pialU   .iliout  Ihe  I'rihilof  lianlln^  grounds.     .Mlliou^'h  the   na- 

tivi-s  say  (hat  Ihey  ihink  tin-  culling  oil  of  Ilie  animal's  ear  |.'ives  the  water  such 
access  lu  ils  head  as  to  c.iuse  its  death,  yet  I  noticed  that  those  examples  wliicb  we 
had  reco;.'inzed  by  lhi<  auricular  mutilation  were  normally  fat  and  well  developed, 
■flieir  theory  iloes  led  appeal  to  my  heliel,  and  il  eeilainly  recpiire.--  eonlirmatinn. 

Tliereroi-c,  that  i  .xpoiiinutit  siii'ws  llial  this  siit:f;csliiiii  ot'allachmetil 
1(10  piirlieiiiar  spol  of  ('vr:ii  In  a  paiticiilai  rookery,  is  iiol  well-roiiiHliii  ; 
thai  il  does  not  e\isl  even  with  re^ai'i!  lo  a  particular  Island,  hul  Ihal  of 
those  that  were  so  marked  on  one  Ni.tiidsnine  were  loiiiid  on  another 
Ishiiid  .'il)  miles  awu\,  and  some  wi-n>  not  lonnd  al  all.  What  lieiame  id' 
ihe  I'esl?  Who  can  lell'.'  Tlieir  naliiral  enemies,  no  donhl,  coidd 
accdiinl  tor  ^oiiu' (if  Iheni ;  ^ome  ma\  have  inl<<rmin}il(Ml  wilh  Ihe  llussian 
herd,  and  oilier-"  i;oiie  elsewhere.  Who  can  lell.'  NiMitu'.  And  all  this 
dil'li('ull\  and  iineerlaiplN  ol  ideiitilicalioii,  Ihe  iriliiinal  eannol  lail  In  see, 
has  a  most  important  hearing  on  Ihe  ipiestion  ot'the  claim  lo  legal  propeitv 
in  Ihe  individual  seals.  Let  mu  illii.-..i'ale  what  I  mean  :  supposing,  instead 
(d'holh  these  Islands  lieing  in  the  possession  of  lh(>  t'niled  Stales,  thai  Ihe 
dividing  line  of  leriitorv,  had  heeii  drawn  helween  liie-e  Islands,  and  one 
was  lell  in  Ihi;  possession  of  Itnssia  and  Ihe  (diier  of  Ihe  iiiiletl  Slates  : 
would  such  a  claim  to  propeilv  he  possible  Iheii.'  <*r,  again,  lo  lake  in- 
othiM'  cas(;  whi(  h  throws  a  slruiiger  lij;hl  on  Ihi-  i|neslion  iif  |)roperly. Sup- 
posing Ihat  instead  of  lin;  I  niled  Stale-  heiiig  nol  uierelv  lie  sovtM-eign 
owners  of  tin;  land,  hut  also  Ihe  owners  of  the  thtiiiiiiinii  ul'lt ,  —  sup- 
pose, as  is  the  (uise  with  the  SeilK  Islands  on  Ihe  soiilh-vesi  coast  of 
England,  and  as  is  the  ease  with  inaitN  islands  in  the  liulf  of  St  l..awranee. 
and  as  is  prohahly  the  ease  with  many  Ulitnds  oil'  the  coast  of  .\ineriea. 
that  the  ilniitiniiiiit  uiilf  w.i-  ik.!  in  the  lioverninenl  hul  only  the  "  einineni 
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(loninin  ",  —  llial  llio  i/nminiiiiii  iilili'  was  in  llie  iiinn  \v!i(t  livi'tl  nii  llio 
Island,  —  list  ns  sec  \\\\n\  would  he  the  rosult  ol'  lliis.  Tlio  argnmcnt  lor 
llie  I'nilod  Stales  ninst  ^o  llio  Icn^lli  of  saying;  lliat  lliu  owm-r  of  lliose 
Islands  rould  assert,  a};ains(  all  (lie  world,  properly  in  the  individual  seals 
rrequentin^' those  Islands  and  mij^'ht  assert  the  ri^hl  to  maintain  thatelaim 
of  pioptirty  wherever  Ihose  seals  were  lo  i)e  found. 

\^;\\\\  let  nie  put  a  case  whieh  lurther  illnslrales  what  I  conceive  to 
he  the  nnlenahle  eharacter  of  the  position.  Assume  that  the  Islands  are 
separulely  owned  hy  Iwo  different  owners;  or  separately  leased,  one  to 
one  lessee  and  one  lo  another  less(!e;  would  it  he  possihle  to  assert,  even 
inter  sc,  the  right  of  properly  in  in<livi(lnal  seals  found  in  llehrinf;  Sea.  or 
anywhere  out  of  IJehrinn  Sea,  as  hclon},'in(^  to  one  or  other  of  llie  lessees' 
of  those  Islands?  If  it  ho  <lil'lieult,  Inirr  sr,  to  regulate  the  rifjhts  and 
claims  of  properly,  it  is  still  more  diflicull  as  ref;ards  tliird  persoii>. 

Now,  all  these  considerations,  each  of  lIuMn  slronn  in  itself,  collecti- 
vely, I  suhmil,  an>  very  difficult  to  meet,  an*i  do  something'  more  than 
su},'f;est  the  inipossihilily,  as  I  suhmil.  of  aftirniiufi  propci  ty  in  the  seals 
on  this  initial  difliculty  of  iflealiiicalion. 

Ih'l  those  are  not  the  only  diflicullies.  Is  then'  any  one  of  the  Trihu- 
nal  whi.'  has  any  douhl  ihal,  laKin;^  the  fact-;  which  are  mil  in  dispute  as  re- 
gards this  animal,  this  an)phihi<iiis  aiiiniitl.  I  have  desiiiheil  an  animal 
which  Ihi'law  has  classed,  has  dcsif^uatcd,  an  animal  fry.r  iiiilnr.r.  Is  there 
any  om'  who  dnuhts  it?  Then-  arc  undouhtedly  three  classes  in  this  cnn- 
ncclion  :  Tin-  class  of  wild  animal-,  IIm-  class  of  iloui>'stic 

.  11"'  all'Ui'd  i«iiiiMu'%" 

animaN.  llic  class  ol  aiiMuals  whiili,  wlnlc  lieldUfiin};  lo      .r  Hi.'  mkI i 

III!'  ell-.,  of  wild  iiiimals,  ha\c  'iccn  laKcn  out  of  Ihal 
cIh>s  liy  icrjamathin,  so  Ihal  they  have  cea--i'd  to  he  wihl  :  have  hcco;m! 
ii'dainu'd,  (iomcsticatiMJ,  and  therefore  are  removed  in  law  out  of  llie 
cute^orv  of  Willi  animals.  Nuw  i>;  it  lo  he  iiraM'K  >-aiil  Ihal  mmIs  arc  in 
the  cale>:iii\  ul'  lamr  auimaU'  W  lial  i^  liir  iinhv  In  Ihrir  hciui;  tanur.' 
How  hase  till'  I  nilcil  Slah-s  even  profi'ssed  to  tame  them?  Ilavr  llicy 
itllejicd,  can  ilicy  IruU  aili'fie,  any lliiii;;  mure  than  thai  whidi  I  have  cuu- 
ccded  to  Ihi'tii  I'rnm  IIh'  lic^iniiiu^',  Ihal  hv  rcaMin  of  Ihe  incapacity  and 
mildni'--  nf  this  animal  In  dclVriil  liim-i'll'  mi  lami.  he  presents  an  ca-^ii-r 
task  to  Ihe  man  wiiu  ^oc-  |<i  Kuurk  liim  on  llic  head  with  a  chih:  and 
Iherchv  jjives  lo  the  I  iiiled  Stales  nr  (in-ir  lc»>ces  t;icalci'  facilities  fur 
killing'  then)?  hut  evo^  knocking  Ihem  <in  llie  head,  and  prev(>iitin^'  any- 
hody  cIm'  knocking  lliem  on  llir  lii>ad.  wlial  iIh  these  gentlemen,  or  Hie 
rrpresciiialivcs  of  this  tiovcrnilU'lil.  dn  In  lake  ''Ncii  llie  -implcsl  slep 
Inwards  aiipiiriii);  property  in  the  animal  on  Ihe  j;round  of  reclamation, 
or  /«■/■  iitfli/slritiiii. 

One  further  remark  liefon^  I  <'oinu,  as  I  suppose  I  must  come,  lo  the 
propositions,  the  vajjuc  and  jreiieral  jiroposilions.  ni\  Irienils  have  advan- 
ci'd.  It  has  hccn  a  matter  of  siupriM'  lo  nif  Ihal  m\  learncil  Iriends 
have  not  addressed  themselves  lo  the  consideration  of  Ihe  very  lirsl  slep 
which  i>  to  he  taken  hefore  there  lan  he  an  assertion  of  properly  in  any 
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wild  nnimul  :  llinl  step  is  possession.  Voii  must  lirsl  liikc  llio  iiniinul. 
They  have  on  tiie  islands  lens  of  thousands,  according;  to  Mr  Kllioll,  mil- 
lions, ot' seals.  Tlicy  drive  lar^e  numbers  of  tliem  under  circumslames 
of  great  cruelly,  if  Mr  Klliolt's  account  ho  Irue,  for  the  purpose  of  selec- 
ting, knocking  on  the  head,  taking  possession  of,  a  certain  nuinher.  In 
that  certain  num!)er  Ihoir  property  hei-omes  absidule.  They  have  killed 
them  and  taken  possession  of  them  Just  in  the  same  way  as  the  man  who 
shoots  a  rahhit  and  puts  it  in  his  pocket  or  in  his  hunting  hag  has  taken 
possession  of  (hat  rahhit;  the  property  is  his,  uidess,  according  lo  Kn- 
glisli  and  according  to  .Vmei'ican  law ,  he  has  shot  it  upon  land  in  the  cha- 
rncler  of  a  trespasser,  in  w  hich  case  he  does  not  get  the  property  even  then 
—  wherein  the  English  municipal  law  and  the  American  municipal  law, 
as  one  of  your  hody  will  tell  you,  dill'ers  from  IIk;  civil  law.  Accor- 
ding to  Iht^  Itoman  law  —  which  is  a  little  stronger  illustration  of 
the  wild  animal  heing  no  one's  properly  until  possession  is  taken  of  it  — 
according  to  the  civil  law,  if  I  shoot  a  rahhit  upon  another  man's  land, 
nlihougii  I  am  committing  a  trespass  on  the  laud  in  the  act  of  shooting, 
yet  the  properly  in  that  rahhit  will  he  in  mo  whereas  ac(U)rdiiig  lo 
English  law  the  properly  woidd  not  he  in  the  trespasser,  hut  would  he 
in  the  owner  of  the  land.  The  I^hmicIi  law  is  Ihe  same,  as  1  shall  he- 
reafter iiave  the  opporluiiily  of  showing  lo  Ihe  Tribunal. 

I  wish  now  lo  come  —  because  I  am  nol  relieved  from  an\  pari  of 
this  task  —  lo  a  liltle  closer  examination  of  the  position.  If  I  am  right 
in  saying  that  Ibis  animal  originallv  is  properly  described  as  an  animal 
fern:  nuliinr,  it  lies  upon  m\  Icaincd  friends  lo  i)ring  him  out  of  llial 
calegorv,  lo  show  thai  In;  belongs  lo  a  dilVereiil  category  as  a  reclaimed 
animal.  I  have  vcnlured  In  Miggcst  lliere  i-  no!  a  scintilla  of  evidence  lo 
juslil'v  Ihe  claim  of  reclamalioii.  The  unii^  is  upon  my  IcarncMl  friends 
hy  some  authority,  u|ion  some  principle  of  law,  losbow  (hat  in  such  cir- 
cumstances lliev  lia\"  a  claim  lo  properly  in  llial  animal  on  Hie  high  sea, 
or  wherever  it  is  mlsiile  Ihcir  domain.  I  lia\r  pointed  dnl  Ilie\  have  not 
the  property  even  -hen  il  is  <in  Ihe  Uland.  They  have  Hie  liglil  lo  kill 
il.  They  have  llie  iij.'''  If  pi"Viil  .iii\bod\  else  killing  il  :  liiil  llial  is 
nol  properly,     il  is  a  men'  riglil  lo  kill:  nothing  more. 

>l\  learned  fi'l'-iKJ  is  iiiel  willi  lliis  difliriilly  :  He  asks  himself  Ihe 
(picslion.  Ity  whal  law.  in  view  ofwlial  law.  am  I  to  cunsidei'  Iliis  (pies- 
lion.'  and  knowing,  as  he  tines,  llial  the  niniiicipal  law  ol'(ireal  Itritain  is 
Ihe  same  as  Ihe  municipal  law  of  the  I  niled  Slates.  m\  learned  frii'ud 
says  llial  Iliis  is  nol  a  niiiller  lo  \w  delermined  b\  inunicipal  law,  but  a 
nailer  lo  be  delei'miiied  b\  iiiltMiialioiial  law.  I  dispiile  that  proposi- 
tion.    \\  hat  has  inlernational  law  In  iln  willi  it  .' 

.\m  I  nol  well  I'oiinded  in  saviiij;  lliiil  b\  Ih''  iiiiini.-ipal  hiw  of  every 
connlrv  in  Ihe  world.  Hie  right  lo  properly  in  lliiii;is  iniisl  be  ;nade  out 
accordinglo  the  inunicipal  law  of  Hie  place  where  Hie  properly  is  silualed, 
subject  alwa\s  lo  certain  rules  as  lo  devtdiition,  eli..  with  which  we  are 
nol  now  concerned,  founded  upon  Ihe  principle  llial  mnhilit  sn/inintiir 
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pprsonam.  Tliey  must  liiive  llioir  ri^lil  of  tillo  I  iinicipal  law.  Does 
llic  l!nilc(l  Slates  municipal  law  jjive  lliem  |)i'0|»cit,y .'  No.  The  icgisia- 
lion  t;vi>ii  of  the  liiited  Stales  lias  not  alTected  to  give  property.  Tiie 
LIiiitc«l  Slates  leKislation  lias  proeoeded  upon  tlie  priueipie  which  I  iiavi* 
so  often  adverlfd  lo,  of  the  assertion  of  lerrilorial  (h)minion  over  a  given 
area,  and  the  a|)pliralii>n  of  what  I  niav  lall  game  htws  to  that  area;  hut  it 
has  not  in  its  Statutes  nor  hy  any  execniive  act,  nor  by  lease,  nor  in  any 
other  mode,  affecled  lo  claim  for  itself  the  |)roperty  as  such,  nor  to  give 
to  the  lessees  the  pi'operly  as  such.  They  give  lo  the  lessees  no  more 
than  Ihey  had  Ihemselves  :  a  right,  namely,  a  license  lo  kill  within  certain 
limits  as  to  nundier. 

Senator  Morgan.  —  I  was  ahout  lo  inijuire  whether  allf;,ame  laws  were 
not  predicated  upon  the  ulliuude  ownership  of  the  property  in  the 
sovereign '.' 

Sir  Charles  Russell.  —  .No,  Sir;  Ihey  are  not.  There  arc  certain 
classes  of  animals,  which  un(|ucstional)ly  in  ancient  days  —  the  sidtject 
is  almost  without  inlerest  in  these  limes  -  liie  taking  or  killing  of  which 
were  within  Ihe  exclusive  grant  and  right  and  franchise  of  llu;  Sovereign 
—  the  sim-geon  was  a  loyal  lisli,  the  swan  was  a  royal  hirtl.  These  were 
the  only  exceptions  llial  I  can  for  the  nu)menl  call  to  mind.  There  were 
ccilain  olher  franchises  whi<'h  weiv  supposed  lo  he  only  within  the  power 
ol  the  Soveieigu  lo  create,  as  for  instance,  a  fiee  warren,  or  a  deer  park; 
but  these  are,  again,  instances  which  have  passed  from  Ihe  domain  of 
])raclical  imporlanci;. 

Itut  the  game  laws  of  dill'eretd  counlrics  have  nolhing  lo  do  with  the 
question  of  properlv  in  the  wild  animals.  Their  sole  operation  is  that  the 
hand  of  the  slaver  ^halI  he  slayi>d  for  ;i  certain  period  of  the  year;  that 
within  Ihe  delinid  |ici'iod  called  Ihe  "  close  lime  ",  hi>  shall  nol  Ix;  at 
liherlv  lo  exercise  llial  liglil  of  killing  whiili  Ihe  law  ilself  recogiii/cs ;  hi.l 
it  does  nol  louch,  il  lioes  nol  allecl  in  anv  wa\  Ihe  (|iieslion  of  properly. 
The  qnestiim  of  properlv.  according  lo  Ihe  law  of  every  civili/ed  counlry 
llial  I  know  of,  depends  upon  Hie  coiisideiations  of  posse>sioii  and  domi- 
nion, upon  liie  iialiiie  and  hiiltils  ol  Ihe  animal,  and  upon  liie  (iliysical 
relalions  of  man  lowards  Ihal  animal. 

Senator  Morgan.  1  do  nol  (pieslimi  llial  position  as  helween  in- 
dividuals, linl   liehveiMi  llie  (ii'own  ami  individuals  I   lliiiik    il    is   oIImm'- 
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Sir  Charles  Russell. 
gives  lo  Ihe  Sovereign  aiiv  more  exclusive  rigid  lo  kill  wilil  hirds  than 
an^hodv  else,  or  to  inlerl'ere  willi  anyliodv  else  killing  lliem.  Indeed  I 
may  remind  Seiialor  Morgan  thai  Ihe  term  that  is  used  lo  describe  wild 
animals  with  reference  lo  the  rights  of  others  is  borrowed  from  Ihe  civil 
l.ivv.  Tliev  are  described  as  rrn  niillUis,  and  llierefore  a  lliing  which  any 
one  may  capture,  a  lliing  wliiili  llie  man  who  lirsl  possessiis  and  caplures 
may  acquire  Hie  properly  in.  The  aiitliorilies  which  I  shall  presently 
refer  lo  I  lliiiik  will  make  llial  clear. 


Tliero  is  one  oilier  |ir(>liiiiiriiiry  word  I  slioiilil  like  lo  sny:  iiiiil  il  inay 
liiivt^soiiio  liniiriii^  ii|i()ii  wlial  Sciialiir.Mor^'iUi  liasli(>cii(;<io(l  (>ni>iif;li  loiisk. 
I  lliiiili  llial  |)urlia|is  wliiil  llii>  l(>ariii>il  Snialor  iiia\  liavi;  in  liis  iiiiiid  is) 
a  liislurical  riM-oliuclioii  of  a  slalt;  or  lliiii;;s  sNliicli  lius  loii^;  passiMl  away, 
wliirli  rL>lalosi)a('k  to  liiuliini*  wIilmi  llir  i'eiitlal  s>sl(>int>xisU>(l  and  when— 
and  tint  ii>arnt>d  I'rcsidonl  will  roco^iii/.c  llio  iiliislralion  I  am  ;;ivin^  in 
rul'tTLMue  to  till-  slalc  ol'  lliiiifts  in  Tianco  bitl'on^  tlic  Itevoliiliim  —  when 
no  one  below  a  ccrlain  dc};reu  or  stains  liad  a  rif;lit  to  indidp*  in  llicso 
sports,  which  were  I'l'scrvud  to  what  was  then  sMpposcd  lo  he  lh«>  iH'licr 
part  of  mankind  ;  and  when  llii'se  privili'<{i-s  of  hnnlin^,  shooting;,  etc.,  had 
to  hi;  ai'(]nired  li\  aulhorily  from  Ihu  so\(>reign  — a  stale  ol'  lliin^s  wliicli 
has  lon^'  passed  away,  Imth  in  this  and  most  i-onnlrics,  and  in  Kn^land  : 
bnt  il  has  nolhin^  whatcvei'  to  do  willi,  does  not  tone!)  in  the  laintesl 
(Iffiree,  the  )|ni'«lion  ol'  properly. 

I  mnsi  noliee,  hel'iire  I  proeeed,  a  snfj^estiini,  I  did  not  really  conceive 
il  to  he  much  more  Ihan  a  su};^eslion,  llial  this  tjuestion  of  properly  was 
lo  he  jnd^ed  dill'erenlh  i'l'om  llie  mode  in  which  il  wonid  be  judged  il' il 
were  a  claim  hy  a  pi'i\ale  owner  of  the  j'ribilid'  Islands  to  the  property  in 
liimsell';  in  other  words  llial  the  i|iiestion  of  property  assumes  a  dilVereiil 
character —  I  do  iiol  know  I  hat  I  am  weiU'oniided  in  saying  that  Ihisdistino 
lion  was  made  -  hut  thai  llie  i|iiesli(iii  of  properl\  assumes  a  dilVerent 
character,  is  a  dilt'iM'enl  Iliiii^,  is  to  he  tested  l)\  dillerent  princi|d(;s.  when 
llic  claim  In  llie  properly  is  put  I'orwanI  in  the  name  of  the  Tniled  Slates,  if 
thai  is  so  —  1  ilo  not  know  realiv  whellier  il  is  nicaiil  In  he  soor  idI  — I  say 
tliei'e  is  no  such  ili>liiiclioii  to  he  made,  i'or  wlial  would  he  tin;  resnll'.' 
Voii  would  be  called  Upon  lo  sa\  thai  il'  the  I'riiiilor  Islands  were  owiiimI 
hy  a  private  owner,  and  that  he  was  Hie  person  who  was  here  I'ormnla- 
tin^'  the  cinnplaiiil  ol' iiilei  rereiice  willi  liis  rights  ol'  private  propertv,  his 
cause  hein^  taken  np  hy  his  (ioviMiiinenl  and  presenled  to  this  'rrihiinal, 
yon  wonid  be  obli^iMl  lo  ailirni  —  il'  I  am  ri^dil  in  m\  ai>;iinicnl  so  tar  — 
thai  he  had  no  property;  bill  that  il' the  I  nited  Slal(;s  is  the  owner  of  the 
Islands,  and  merelv  leases  llieiii  lo  llie  lessees,  a  ilill'ereiil  set  ol'  considera- 
tions apply,  and  llial  ^lial  collectJM-  idea,  llial  le^al  enlily,  the  (iovern- 
meiil  of  Iht^  I  niled  Stales,  may  lia\e  propiM'ls  alllion^h  lh(>  private  indi- 
vidnal  could  nol.  I  say  then;  is  no  warrant  in  law  for  the  altcm|il  lo 
draw  Hie  dislinclion.  liovenimeiits  may  own  propttrly  just  as  individuals 
do;  hilt  their  li^lil  to  liial  propeiiv  depends  iiponlhe  same  principles  and 
Ihe  same  considerations  ol  possession  and  doniiiiioti  which  arc  vital  lo 
the  ipieslion  ol'  pi'o|iei'h  in  an  individual.  If  there  be  any  donbl  in  the 
minds  of  the  'riiliiinal  upon  Ihal  puiiil,  I  will  endeavour  lo  idahorale  il  a 
little  later  in  my  argument. 

Thai  being  the  position  n(  Ihiiigs,  and  my  learned  friend  having  eilcd 
antliorili(;s  in  his  wrillen  Aigiinienl  which  disprove  bis  case,  as  I  lio|)e  to 
satislv  the  Tribunal,  and  having  been  obliged  lo  admit  that  In;  cannot 
found  any  title  based  upon  the  nimiicipai  law  of  his  own  country,  or  the 
municipal  law  of  Kngland,  or  the  municipal  law  of  any  civili/i>d  country 
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ill  (lio  world,  wlial  tlocs  my  Iciu'ikmI  rrioml  do?  lie  lias  —  I  Hny  it  with  all 
duforcrn'o  to  him,  hecuust!  lit!  has  made  llio  hcsl  of  a  diriinill  posilion  — 
lie  luiH  ill  (he  ahsfiiro  ol'  dt>liiiili>  aiilhorily  hunii  ol)li^l•d  |o  indulge  in 
(rcafhcniiiH  ^cnuralitit's;  he  has  hcuti  oliligcd  lo  acci'pl  llic  theories  of 
iiieliipliysiial  writers  as  In  what  thc\  lliiiik  the  law  oii^hl  lo  he  instead  oi 
\\\\nl  the  law  is.  Me  has  lli)aliMl  uhoiit  amon^sl  the  eloiids,  and  he  has 
made  vei'N  eliH|iii!iit  appeals,  very  elo(|iieiil  appeals  indeed,  lo  the  eternal 
and  iiiimiitahle  prineiples  of  jiislieeand  humanity.  I  am  reminded  ot'  an 
aphorism,  atlrihiitod  lo  the  late  Lord  l(roii|;ham,  who  is  reported  to  have 
said  on  one  occasion  when  he  li(>ard  an  advocate  make  an  i!lot|iient  appeal 
lo  Hie  imniiitahh;  principles  of  nature  and  of  justice,  that  he  I'ell  <piile  cur- 
tain that  advocate  had  very  lilllc  l.iw  on  his  side. 

A  similar  evpressioii  ol' opinion,  I  Ihink  nol  withoul  ils  si^'iiilicance, 
was  also  allrihiiled  to  another  dislin^'uished  ,jiidf;e,  Lord  Kllenhrou(;li. 
On  one  occasion,  an  advocati!  almost  as  eloipient  as  my  learned  friends, 
Mr  Carter  and  MrC.oiiderl.  was  making;  these  appeals, and  amongst  other 
uiihorilies  he  rclerred  lo  Hie  f;real  Mook  of  Nalure. 

"  Wlial  are  \  our  aiihoiities.'"  said  Lord  Kllenhroii(;ii.  "  My  Lord,  the 
Itoidvor.Naliiri!".  "  W'hal  pa^R,and  what  edilion  .'  "said  the  leariKHl.liid^e. 

The  oralor  was  i  lili^'cd  lo  descend  a  lillle  rapidly  In  the  dull  le\el  of 
prose. 

.Now,  what  are  these  propositions  of  iu\  learned  friend;  hecaiisc  I 
suppose  I  must  examine  liiem.  We  have  had  a  distpiisilion  upon  the 
iiistitulion  of  properly,  and  as  to  ils  foundations.  We  have  heen  lold,  and 
I  was  rather  slarlled  at  llie  sii};^cslion.  Dial  propertv  (!\isled  aiilerior  lo 
human  society,  and  that  one  of  llief;rcal  ohjecis  of  I  he  invention  of  society 
was  the  preservation  of  properly.  Thai  will  be.fouial  at  pa^c  ItfiO  of  the 
report.  Therein  my  learned  friend,  I  Ihink,  pul  Hie  cart  hcfore  the 
liorso.  "Siihjecls  of  |uoperly  exislcd  anterior  to  sociely,  hut  Hiere  s>as 
no  |)roperly  in  Hie  le^al  sense  of  thai  lerin,  until  sociely."  Then  my 
It'ariicil  friend  said,  on  pa^ie  .'I'.l.'i,  that  individual  ownei-shi|i  was  an  in- 
venlioii  of  socielv,  from  which  il  would  appear  lo  follow  that  community 
of  propcrlv  had  exislcd  previous  lo  sociel;. ;  and  linally  he  said  that 
"properly  spraii;;  from  Hie  necessity  of  peace  and  of  order. " 

I  (piile  afjree;  Itnl  whcii  Adam  walked  out  (d"  the  (iardeii  of  Kden, 
there  was  no  iited  nf  a  policeman  lo  keep  lU'tler,  and  properly  f^rew 
IxHaiise  Hie  needs  of  socii^ty  required  that  properly  should  f:;row.  Pro- 
perty grew  hecause  of  that  desire,  inherent  in  the  human  hreast,  for 
peace,  for  order,  for  coiiviMiii'iice,  for  the  avoidance  of  disliirhance;  and 
r.s  sociely  j{rew,  even  in  ils  earliest  ami  rudest  staj^c,  a  certain  moral  opi- 
nion grew  with  il,  which  gradually,  at  lirsl  in  very  small  matters,  after- 
wards in  much  wider  mailers,  grew  to  a  recognilion  of  a  special  or  exclu- 
sive right  of  user  of  particular  things.  Mul  when  my  learned  friend  in 
this  connection  goes  on  further  lo  appeal  to  the  law  of  ni>tiire,  I  merely 
have  to  ask  the  Trihunal,  what  has  the  law  of  nature  to  do  with  it? 
The  law  ol  nalure,  I  sujiiiose,  means  the  natural  law,  or  the  law  in  a 
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natural  stale  of  society.  Well,  the  law,  so  far  as  there  could  be  said  to 
be  law  in  a  natural  state  of  society,  was  that  a  man  got  what  he  concei- 
ved lobe  necessary  for  his  wants,  and  stuck  to  it,  as  far  as  he  was  able 
to  stick  to  it.  I  say  it  would  be  much  truer  to  say  since  my  learned 
friend  is  relying  upon  the  law  of  nature  to  support  his  argument  —  it  would 
be  much  truer  to  say  that  law  in  its  development,  has  not  been  based  on  the 
lawofuature,  but  is  in  restraint  of  the  law  of  nature,  which  had  for  its 
sanction  force,  and  force  only. 

But  these  propositions,  while  interesting  to  discuss,  seem  to  me  very 
wide  of  the  questions  which  we  are  here  engaged  upon ;  and  I  shall  be 
very  glad,  if,  as  Ihe  interval  of  adjournment  has  been  a  little  longer  llian 
usual,  1  might  be  allowed  to  go  on  a  little  further  with  this  question  of 
property. 

The  President.  —  Certainly. 

Sir  Charles  Russell.  —  My  learned  friend,  in  his  argument,  stated  two 
propositions,  one  of  which  I  admit  to  be  substantially  rigiit,  the  other  of 
which  I  submit  is  radically  wrong;  and  yet  my  'earned  friend  has  put 
Mr  Carters  two  pro-  H'cm  togcthcr,  aud  lias  said  that  they  were  in  effect  the 
pori"°"a ''wiM  i'""  same  proposition.  I  think  it  would  not  be  a  waste  of 
mais  oxaminod.  jj^g  jf  jj^g  Tribunal  would  allow  me  to  read  these  two 
propositions  without  comment.  In  the  first  instance,  vin  page  379  of  the 
print  of  my  learned  friend's  argument,  he  says  : 

Now  from  all  those  auilioritics,  drawn  from  thi'  municipal  law  of  many  dillo- 
renl  nations,  conlirned  by  \Uo  ancient  Roman  law,  these  propositions  are  excee- 
dingly clear,  that  — 

This  is  his  first  prop>silion: 

In  referonLt;  to  wild  animals,  if  by  the  art  a?Kl  industry  of  man,  they  may  bo 
made  to  return  to  a  particular  place  lo  such  an  extent  thai  the  possessor  of  that 
place  has  a  power  and  contml  over  them  which  enables  him  to  deal  with  Ihem  as 
if  they  wore  domestic  anirnals,  Ihoy  are  iti  law  likened  Icj  doineslic  animals,  and 
are  made  property  just  as  much  as  if  they  were  domestic  animals. 

Tiuil  pro|)Osilion  is,  I  admit,  subslautially  correct.  Tiien  he  goes  on, 
a  little  farther  down  : 

And  you  may  slate  another  proposition  fully  substantiated  by  these  aulhdrilies. 
It  is  scarcely  antilher  proposition ;  it  is  almost  Ihe  same  tiling,  but  the  language  is 
in  a  dill'eient  form. 

Here  is  the  next  proposition  which  is  said  lo  be  tiie  same  as  the  first. 
I  agree  substantially  with  the  first,  but  respectfully  differ  with  the  se- 
cond : 

That  whenever  n.an  is  capable  of  establising  a  liiisbandry  in  respect  t)f  an  animal 
commo;  'y  designated  as  wild,  such  a  husbandry  as  is  established  in  reference  lo 
domestic  animals,  so  that  il  can  take  Ihe  increase  of  Ihe  animals,  and  devote  il  to 
the  ]iublic  benefit  by  furnishing  il  Id  the  markets  of  the  worh'.,  in  such  cases  the 
animal,  allbough  commonly  ilesignaled  as  wild,  is  tbt^  siibjoi  I  of  properly,  and 
remains  the  properly  of  that  person  as  long  as  the  animal  is  in  the  habit  of  volun- 
tarily subjecting  himself  to  Ihe  custody  and  control  of  thai  person. 


—   Hits  — 

You  observe  the  propositions  are  essentially  different.  In  the  first, 
he  correctly  states  the  foundation  upon  which  the  claim  of  reclamation, 
or,  in  other  words,  the  claim  per  hidiistriam,  is  based  :  namely,  that  by 
the  art  and  industry  of  man,  the  wild  animals  are  made  to  return  to  a 
particular  place,  so  that  they  can  be  dealt  with,  etc. 

But  in  the  next  proposition  it  is  said  thai  "  whenever  a  man  is  ca- 
pable of  establishing  a  husbandry  in  respect  of  an  animal  commonly  desi- 
gnated as  wild,  so  that  he  can  take  the  increase",  etc.,  that  equa'I'  gives 
him  the  property. 

Now,  let  me  test  these  two  propositions.  If  the  latter  proposition  is 
true,  it  is  true  also  that  the  owner  w  ho  rears  pheasants  on  his  estate  is  the 
absolute  owner  of  them.  So  as  to  rabbits;  so  as  to  wild  deer,  unenclosed; 
so  a'  to  grouse.  Now  let  me  call  attention  to  the  fact  how  much  stronger 
the  case  as  to  pheasants,  grouse,  rabbits,  deer,  is.  In  the  case  of  the 
pheasants  I  have  already  stated  what  is  done  in  the  way  of  rearing  them. 
I  have  already  stated  what  is  done  in  the  way  of  feeding  them.  I  have 
already  stated  what  is  done  in  the  way  of  preserving  them  from  attacks 
from  outside  by  means  of  game-keepers  and  others.  If  tiiis  proposition 
is  true,  then  the  owner  of  the  pheasanlry  who  kills  iiis  game,  as  he  may 
do,  for  the  purpose  of  supplying  the  market,  and  so  establishing  an 
industry  or  a  husbandry,  and  who  can  discriminate  the  sexes,  because 
he  can  shoot  only  his  cock  pheasants,  —  he  loo  has  a  property,  forsooth, 
in  the  industry,  and  in  the  cock  plieasants  ai  in  tlie  hen  |)hcasants,  and 
he  may  deny  the  right  which  the  law,  as  I  have  said,  of  every  municipal 
country  now  gives  to  everybody,  the  riglit  of  killing  these  animals  when 
they  are  outside  the  land  of  the  particular  owner  of  that  pheasantry. 

So  in  the  case  of  rabbits.  A  man  may  establish  an  industry  in  a  rab- 
bit warren.  So  in  the  case  of  grouse.  A  man  may  only  kill  his  cock 
birds.  So  in  the  case  of  wild  deer,  in  an  unenclosed  park;  he  may  only 
kill  his  bucks.  This  argument  would  land  my  learned  friend,  (hcrefore, 
in  the  proposition  that  as  regards  all  these  animals,  which  are  admittedly 
of  the  class  of  animals  fpnv  nn/iinr,  which  are  admittedly  not  domesti- 
cated, but  which  are"  cherished  "  in  a  higher  sense  than  the  seals  are  che- 
rished, for  they  are  fed  and  induced  to  come  back  tolhisplace  —  all  these 
animnis  would  become  Iho  subjects  of  private  property. 

We  have  had  a  fre([uent  reference  to  the  general  principles  embodied 
in  the  phrase  "  Sir  iilere  Inn  iit  alienuin  nnn  hitlas.  "  That  maxim  carries 
you  no  further.  You  have  to  define  wiiat  is  yours  and  what  is  mine. 
You  have  to  define  what  is  .injury  or  what  is  not  injury.  You  are  all  in 
the  T^ue;  you  are  all  in  the  general.  These  general  moxiuis  tell  you 
nothing.  Hy  merely  saying  "  Sic  iitere  tun  ul  alieiiiim  /lo/i  hvdas,  "  you 
do  not  carry  your  proposition  one  whit  farther,  nor  help  the  .ludge  who  is 
to  decide  the  question. 

Then  we  come  to  another  proposition,  to  which  great  significance  was 
attached  —  a  proposition  which,  so  far  as  I  could  see,  had  biseu  invented 
by  my  learned  friend  as  a  kind  of  formula  for  the  purpose  of  meeting  the 
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case  of  the  fur-seals.  It  was  this  :  Tliat  only  the  usufruct  of  property  is 
recognized  by  law,  and  that  there  is  no  right  exercisable  in  respect  of  wild 
animals,  generally  speaking,  (because  he  said  there  were  some  which  were 
■quite  inexhaustible,  and  therefore  people  might  in  that  case  do  what 
they  pleased],  unless  in  (he  exercise  of  your  right  you  take  only  the 
superdous  males,  and  in  that  way  do  not  interfere  with  the  stock. 

Mr  Carter.  —  I  made  no  such  argument. 

Sir  Charles  Russell.  —  Oh,  really,  Mr  Carter,  did  you  not  maintain 
that?     If  not,  I  of  course  withdraw  it. 

Lord  Hannen.  —  What  page  and  what  edition? 

Sir  Charles  Russell.  —  I  am  afraid  1  shall  have  to  give  you  a  good  many 
pages,  liul  I  will  come  to  it  to-morrow  morning  and  justify  myself  by 
reference!  to  the  actual  pages.  I  certainly  wish  to  make  this  quite  clear 
before  I  go  away  to-night.  Did  not  my  learned  friend  say  that  he  was 
affirming  only  a  right  of  usufruct  of  property,  and  that  there  was  no  such 
thing  as  absolute  property? 

Mr  Carter.  —  I  said  by  the  law  of  nature  that  was  all  that  was  given  to 
man. 

Sir  Charles  Russell.  —  iUit  the  law  of  nature  is  the  same  thing  as 
international  law,  according  to  my  friends,  and  it  is  international  law 
that  he  is  here  invoking. 

Mr  Carter.  —  If  you  are  determined  not  to  understand  my  argu- 
ment I  cannot  help  it. 

Sir  Charles  Russell.  —  I  assure  you  1  am  not  in  that  position  at  all.  I 
really  am  not ;  but  to  avoid  any  discussion,  I  will  pass  that. 

Mr  Carter.  —  I  will  not  interrupt  you  again. 

Sir  Charles  Russell.  —  Not  at  all;  it  is  not  the  least  interruption  in 
iho  world.  I  will  pass  that  as  a  disputed  proposition,  and  I  will  come 
to  it  to-morrow  morning  and  read  the  pages. 

One  topic  I  can  deal  with,  I  lliink,  without  any  risk  of  being  interrupt- 
ed. My  learned  friends  liave  expended  a  great  deal  of  their  eloquence  in 
the  printed  argument,  and  in  tlie  oral  argument,  upon  the  wasteful  char- 
acter of  pelagic  sealing.  They  have  denounced  it  as  a  crime,  a  moral 
Waste ii.iu.ss  .,ip,.ia-  wrong,' an  indefensible  wrong,  and  have  used  various 
fo'^iel-lllrorthe  other  strong  epilliets.  And  now  I  want  to  ask,  and  I 
question  of  |,r„,M.m.  g^^pp,  j|,,^  ^^^  iittcmpl  wiU  be  made  to  answer  it  at  some 

ater  stage.  What  is  the  relevance  of  that  argument  to  the  case  of  the 
United  States?  Is  it  because  the  mode  pursued  by  the  Canadian  sealers 
in  killing  seals  is  wasteful  that  they  liavc  no  right  :  but  (!  at  the  I'nited 
Stales  have  a  right,  an  exclusive  riglil,  because  their  method  is  not  was- 
teful? I  want  to  know.  Does  their  right  <lepend  upon,  or  is  it  stronger 
or  weaker  according  to  whether  our  mode  of  killing  is  wasteful  or  not 
wasteful?  In  other  words,  if  we  could  discriminate  while  shooting  at 
sea,  between  the  males  and  females,  if  wo  could  only  slioot  barren  fe- 
males, if  we  could  only  shoot  young  males,  do  they  admit  we  have  the 
right  lo  shoot  them?    Do  they,  if  we  have  the  means  of  shooting  them  in 
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a  manner,  to  use  their  formula,  wliich  is  not  wasteful,  do  tliey  admit  we 
have  the  right  to  shoot  them? 

The  President.  —  That  argument  would  perhaps  affect  rather  the 
question  of  regulations. 

Sir  Charles  Russell.  —  You  arc  anticipating  exactly  the  point  to  which 
I  am  coming.  But  it  is  used  in  relation  to  properly. 

The  President.  —  The  other  side  have  argued  both  questions  at  the 
same  lime,  in  one  argument. 

Sir  Charles  Russell.  —  I  quite  agree,  sir;  but  Ihcy  have  mixed  them 
up.  They  have  not  only  argued  tliom  at  the  same  lime,  but  intermingled 
thcni.  This  was  put  distinctly  forward  as  a  consideration  in  support  of 
the  argument  on  property.  1  want  to  know,  is  it  to  be  relied  upon  or 
not.  It  must  be  obvious-  as  you,  Sir,  with  your  acuteness,  have  already 
perceived  —  tbal  it  can  have  no  bearing  upon  the  question  of  property. 
If  we  have  a  right  lo  do  a  thing,  the  fact  tliiit  we  do  it  in  a  wasteful 
way  cannot  change  a  right  into  a  wrong.  The  fact  thai  we  do  it  in  a 
wasteful  way  cannot  give  them  a  right  which  Ihey  otherwise  would  nolhave. 

1  dwell  upon  this,  however,  for  this  reason,  that  I  want  to  show  you, 
to  satisfy  you,  that  while  this  question  of  wastefulness  of  pelagic  sealing 
is  most  appropriate  to  be  considered  in  relation  to  the  question  of  regu- 
lations, it  must  be  discarded  from  the  consideration  of  the  question  of 
property,  and  ought  not  to  have  been  introduced  into  the  consideration  of 
(he  question  of  properly,  where  it  has  no  legitimate  place,  where  it  could 
only  be  used  for  the  illegitimate  purpose,  not  of  aiding  llie  judgment  of 
the  Tribunal,  but  of  prejudicing  it  and  dislracling  it. 

Mr  Justice  Harlan.  —  Does  it  not  bear  on  the  question  of  liic  right 
to  protect  the  industry  at  the  island  ? 

Sir  Charles  Russell.  —  1  am  coming  to  the  question  of  industry  pre- 
sently. I  was  dealing  with  the  question  of  properly  either  in  the  ii.duslry 
or  in  the  seals.  I  would  ask  tlial  question  again,  as  Judge  Harlan  has 
been  good  enough  lo  put  it.  Is  it  alleged  that  the  right  of  protection  of 
their  industry  depends  upon  whether  we  kill  waslefuUy  or  not?  I  should 
like  an  answer  to  that.  Is  it  lo  be  alleged  llial  llie  right  lo  protection  of 
the  industry  is  strengthened  or  depends  in  llie  slightest  degree  upon  the 
question  whether  we  kill  waslefully  or  not? 

Mr  Justice  Harlan.  —  If  the  killing  at  sea  is  calculated  lo  destroy  the 
industry,  it  would  seem  lo  iiave  some  bearing  on  the  question  of  protec- 
tion, if  that  right  to  protect  exists. 

Sir  Charles  Rnssell.  —  "  If ".     "  There  is  much  virtue  in  an  'if  ". 

Mr  Justice  Harlan.  —  I  am  making  a  distinction  between  a  mere  ques- 
tion of  properly  in  the  seals  or  in  the  herd,  and  llie  question  of  the  right 
to  protect  the  industry  on  the  islands. 

Sir  Charles  Russell.  —  You  mean  the  proposition  which  my  learned 
friend,  iMr  I'belps,  advances  in  his  argument,  that  even  if  there  is  no  pro- 
perty in  the  seal,  and  no  properly  in  the  herd,  yet  there  may  be  a  right 
to  protect  the  industry.     That  I  will  come  to  in  a  moment. 
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Mr  Justice  Harlan.  —  Mr  Carter  covered  Hint  ground,  the  question  of 
protection,  before  he  got  to  regulations. 

Sir  Charles  Russell.  —  Yes. 

Mr  Justice  Harlan.  —  You  are  saying  that  on  the  question  of  property 
simply,  the  discussion  as  to  the  wasteful  character  of  pelagic  sealing  was 
irrelevant.  I  simply  inquired  whether,  independently  of  the  question  of 
regulations,  and  independently  of  the  question  of  property,  the  wasteful- 
ness of  pelagic  scaling  would  not  bear  on  the  question  of  the  protection  of 
the  industry  at  the  islands. 

Sir  Charles  Russell.  —  Oh,  independent  of  any  question  of  property? 

Mr  Justice  Harlan.  —  In  the  seals. 

Sir  Charles  Russell.  —  That  pelagic  sealing  may  injure  the  industry 
on  the  islands,  if  it  be  so  called,  nobody  doubts.  That  is  not  the  ques- 
tion we  are  discussing;  but  1  say  that  in  respect  to  any  right  of  protec- 
tion of  an  industry,  or  in  respect  to  any  right  of  protection  of  the  seal  or 
of  tiie  herd,  the  question  of  the  wastefulness  of  the  means  has  nothing 
whatever  to  do  with  it,  and  cannot  give  them  a  right  which  they  have  not 
got  without  it,  or  put  us  in  the  wrong  if  we  are  in  the  right. 

The  learned  President  has  said,  what  is  quite,  I  think,  the  accurate 
truth  of  tiie  matter  :  it  cannot  ^  invoked  to  give  a  title  to  the  United 
States  or  to  their  lessees  which  they  have  not  otherwise  got.  It  is  material 
—  most  material  —  wiien  you  come  to  llie  question  of  regulations. 

The  President.  —  Sir  Charles,  I  must  observe  that  there  is  a  protec- 
tion of  an  industry  which  is  often  called  property  today  :  what  we  call  in 
French  "  propriele  industrielle  ",  that  is,  a  sort  of  qualifled  property.  It 
is  a  sort  of  right  wiiich  in  my  personal  opinion  is  wrongly  called  property, 
but  it  is  so  called,  however,  in  the  current  use  of  the  language  of  all  nations 
to-day,  and  Treaties  liave  been  made  between  nations  to  protect  liiat  pro- 
perty. As  it  is  a  certain  artificial  construction  of  law  it  may  be  rele- 
vant to  plead  tiiat  it  is  more  or  less  worthy  of  protection,  according  to  the 
more  or  less  degree  of  morality  which  resides  in  it. 

Sir  Charles  Russell.  —  Could  you  give  a  concrete  illustration,  sir,  of 
that  law? 

The  President.  —  For  instance,  the  right  of  authors,  copyright. 
That  is  styled  "  propriute  literaire  "  in  our  Treaties.  Tiial  is  not  pro- 
perty, in  my  personal  view,  but  it  is  commonly  called  property  in  in- 
ternational language.  That  of  course  is  a  sort  of  qualified  right,  whicii 
may  be  more  or  less  extended  and  which,  in  fact,  has  been  more  or 
less  extended,  I  mean,  to  justify  the  introduction  of  tiie  argument  of  tiie 
other  side,  as  to  the  moral  character  of  the  right  which  is  protected, 
or  in  respect  of  which  protection  is  invoked.  1  do  notargue  the  case  now, 
of  course. 

Sir  Charles  Russell. —  If  there  is  a  right  there  is  aright. 

Lord  Hannen.  —  I  understand  tliat  you  are,  contending  now,  that  the 
need  of  the  protection  to  make  the  thing  valuable,  does  not  establish  that 
there  is  a  right  to  it  that  protection. 
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SirCharles  Russell.  —  No ;  I  tried  to  say  so,  and  I  think  I  succeeded  in 
saying  so  more  than  once,  and  I  applied  this  to  the  right  to  the  industry 
just  as  to  the  fur-seal. 

May  I  say.  Sir,  as  you  have  introduced  the  question  of  copyright,  there 
is  no  such  thing  as  the  recognition  internationally  of  copy  right  or  of  pa- 
lent  rightexcept  by  Treaty.  There  is  no  such  thing,  and  liiere  is  no  country 
in  the  world  that  knows  that  better  than  America,  because  it  is  only  very 
late  in  the  day  indeed  tiiat  it  lias  come  into  any  arrangement  with  Great 
Britain  of  a  protective  character  of  that  kind.  On  t;>e  other  hand  I  may 
point  out  according  to  the  opinion  of  distinguished  lawyers  in  England,  so 
far  as  municipal  property  is  concerned,  the  statutes  which  protect  copy- 
right are  but  an  affirmance  of  a  principle  which  is  a  principle  of  the 
common  law. 

The  President.  —  I  understand  tlie  argument  of  the  other  side  to  go 
some  what  to  the  same  extent  as  regards  the  protection  of  an  industry. 
They  want  the  industry  protected  as  others  want  copy-rigiit. 

Sir  Charles  Russell.  —  I  will  come  to  that  presently. 

The  President.  — I  think  Mr  Justice  Harlan  was  speaking  of  an  industry. 

Sir  Charles  Russell.  —  He  was,  but  I  was  following  the  line  of  pro- 
perty in  the  fur-seal  or  herd  of  the  fur-seal,  and  I  will  come,  in  due  course, 
to  the  question  of  the  industry  itself,  and  what  a  right  in  an  industry,  in 
point  of  law,  means.     That  is  not  the  point  I  was  at  thai  moment  upon. 

The  President.  —  Then  perhaps  we  had  better  come  to  that  to-mor- 
row. 


[Ajourned  till  to-morrow  at  11.  30.1 
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Sir  Charles  Russell.  —  Mr  President,  yesterday  when  I  was  referring 
to  tiie  report  of  Mr  Klliott  upon  a  point  whieli  I  conceived  aH'ccled  liie 
consideration  of  the  question  of  property  in  senls,  I  referred  to  hiin  as  a 
man  wiio  was  vouched  l)y  the  United  States  as  a  great  auliiority  on  tiic 
seal  question,  and  my  learned  frienil  Mr  Carter  very  properly  cliallenged 
me  upon  that  and  asUed  me  where  lie  was  so  vouched.  I  had  not  the 
reference  at  the  moment  at  hand,  hut  1  promised  that  I  would  refer  to  it 
this  morning.  As  early  in  the  discussion  as  the  4th  April,  which  seems 
now  a  long  way  hack,  at  page  13  of  the  printed  Report  I  referred  to  those 
authorities  in  a  passage  which  runs  thus  : 

.MrEUioll  is  a  jienlleman  who  in  tiie  diplornalic  corresponilenco  leading;  up  to 
tliis  Treaty  lias  been  voiiclied  by  successive  Ministers  of  llie  United  States  as  an 
authority  witliout  any  o(|ual.  Mr  liuyard,  when  in;  was  Secretary  of  the  United 
Stales,  writing' upon  tlio  7tii  of  Fel)ruary,  ISS8,  describes  .Mr  Elliott  as  "a  well  known 
authority  on  seal  life  ".  That  communication  is  to  be  found  in  the  United  Slates 
Appendix  to  their  Case,  and  I  can  give  my  friends  the  reference,  if  they  have  not  it 
at  hand.  Later,  on  the  1st  of  March,  .Mr  Blaine,  who  was  then  Secretary  of  State  in 
America,  on  that  date  (|uoles  Mr  Klliott  again,  in  similar  lanf^uage,  as  an  important 
authority  on  seal  life  :  and  finally  on  the  'Mxl  of  .Inly  l8!K),Mr  Golf,  Treasury  Agent 
to  I'.ie  United  States,  cites  Mr  Elliott  in  lliis  language  :  Ho  says  "  There  is  but  one 
authority  on  the  subject  of  seal  life  ",  and  he  refers  to  .Mr  Elliott  as  that  one 
authority. 

That  therefore  is  my  justification  for  liie  reference  whicli  I  yesterday 
made.  1  iiave  only  to  say  in  addit'on  tiiat  this  gentleman  was,  by  a  spe- 
cial statute  of  Congress  of  the  United  States,  appointed  in  the  year  1890 
for  tiie  purpose  of  making  the  very  examination  which  resulted  in  the 
Hcport  from  wliicii  I  yesterday  made  certain  e.vlracls.  .Vt  this  stage 
of  the  discussion,  and  *in  this  connection,  I  say  no  more  upon  the 
subject. 

There  are  one  or  two  points  to  which  I  wish  to  refer  in  order  to  char 
up,  possibly,  a  lingering  doubt  which  may  remain  in  the  mind  of  Senal  ir 
Morgan,  as  to  the  question  he  put  to  me  as  to  the  paramount  right  of  i'. 
State  in  relation  to  property.  I  referred  yesterday,  and  I  think  with  cor- 
rectness, to  the  law  of  France  and  the  law  of  England  in  ancient  days, 
founded  on  the  feudal  principle,  as  to  grants  of  hunting  and  so  forth, 
being  in  tiie  nature  of  royal  franchises;  up  to  a  certain  period  in  the 
history  of  both  countries,  these  franchises  were  only  conceded  to  persons 
of  a  certain  status.  But  I  have  since  been  thinking  that  the  learned  Senator 
had  in  his  mind  the  idea  expressed  by  the  words  "  eminent  domain  "  : 
if  any  doubt  remains  that  that  has  no  connection  with  the  question  of  pro- 
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pcrly  wliicli  wo  are  here  considering,  I  would  wisii  to  clear  it  up. 
I  can  best  illustrate  that  by  giving  a  concrete  illustration  of  the  law  of 
eminent  domain.  Assume  that  the  owner  of  a  given  estate  dies  without 
heirs  :  by  right  of  eminent  domain  that  estate  would  go  to  the  Crown, 
according  to  the  English  law,  but  it  would  go  to  the  Crown  with  just  the 
same  rights  and  no  more  than  the  original  owner  of  the  estate  possessed; 
and  applying  it  to  the  concrete  subject  which  we  arc  here  discussing 
namely,  the  question  of  rights  as  to  wild  animals  that  might  be  upon  the 
estate,  the  rights  would  be  precisely  the  same  as  those  possessed  by  the 
previous  owner  — .  The  right  ratJnno  xnii  to  kill  the  wild  animals  when  on 
his  land,  the  cesser  of  Ihat  right  when  off  his  land,  and  the  right  of  any 
persons  who  might  then  capture  them  to  take  them  according  to  the 
general  law.  Therefore,  this  right  of  the  Crown  docs  not  in  any  sense 
touch  the  question  wliicli  we  are  engaged  in  discussing. 

Senator  Morgan.  —  It  was  not  tiie  right  of  eminent  domain  that  I 
had  in  my  mind,  but  it  was  the  power  of  the  sovereign  Government  of 
everj  nation  to  control  any  property  within  its  territorial  limits  if  it  is 
res  niiUius. 

Sir  Charles  Russell.  —  Tliat  is  undoubtedly  the  power  of  the  State 
within  its  own  territory  —  it  can  pass  any  laws  it  pleases.  That  is 
undoubted.  That  is  a  proposition  of  constitutional  law  which  cannot  be 
argued.  —  It  lias,  undoubtedly,  a  perfect  rigiit  to  make  any  laws  it  pleases 
within  the  limits  of  its  territorial  jurisdiction,  in  relation  to  the  property 
within  that  jurisdiction. 

Senator  Morgan.  —  And  can  therefore  assume  ownersiiip  or  pro- 
prietor-ship over  property  that  is  res  niilliiis. 

Sir  Charles  Russell.  —  Certainly,  if  it  so  chooses,  and  I  think  1  am 
right  in  saying  that  by  the  law  of,  at  least,  one  country,  the  law  of  Hussia, 
there  is  no  such  thing  as  res  nullius  :  for  that  whicli  is  not  appropriated 
to  private  ownership  is  by  the  law  of  Hussia  regarded  as  in  the  ownership 
of  the  Crown. 

Senator  Morgan.  —  I  thought  it  was  the  law  of  Creat  Britain  as  well, 
but  I  am  mistaken  in  that. 

Sir  Charles  Russell.  —  Yes,  I  tliink  so.  Sir.  I  think  I  have  stated  it 
correctly.  I  do  not  wish  to  recur  to  my  argument  which  related  to  the 
conditions  necessary  to  constitute  property  in  wild  animals,  but  I  wish  to 
cmpiiasize  a  point  which  I  am  afraid  I  did  not  emphasi/.e  sufficiently  — 
that  there  is  no  such  thing  as  absolute  property  in  wild  animcals.  Without 
recurring  lo  the  conditions  which  affect  tiie  acquirement  of  property  in 
wild  animals  I  wish  lo  emphasize  this  point,  that  even  in  the  case  of  ani- 
mals that  are  reclaimed,  there  is  no  absolute  property  :  the  property 
that  is  created  by  reclamation  ceases  if  the  animal  resumes  its  wild  habits 
and  escapes  at  large,  the  animus  reverlendi  disappears.  So  that  even  in 
the  case  of  reclaimed  animals  there  is  no  such  thing  as  absolute  or  perfect 
property. 

When  I  was  upon  the  point  that  the  manner  in  which  seals  were  killed 
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by  pelagic  scalers  could  nol  Ijo  the  foiindalion  of,  or  even  ii  bullrcss 
for  the  riglit  of  those  on  llic  Islands,  I  failed  lo  nolico  oiir  point.  If  that 
is  admillcd,  then,  of  course,  as  I  said  yesterday,  all  this  discussion,  so 
far  as  it  relates  lo  property  — hut  not  to  Hcf^ulations,  for  I  agree  it  then 
becomes  relevant  —  may  be  disregarded  us  a  mere  matter  of  prejudice; 
but  I  failed  to  point  out  what  must  follow  from  lluit. 

If  it  is  admitted  lo  be  irrelevant,  as  I  contend  it  must  be  admitted 
on  the  question  of  property,  then  it  must  necessarily  follow  that  the  Uni- 
ted Stales  will  he  driven  to  say  that  Ihcy  are  asserting  upon  the  sea  a 
right  superior  to  ours,  even  if  we  kill  by  pelagic  sealing  only  barren  fe- 
males or  old,  or  superfluous  males;  even  if  we  can  kill  non-waslefuUy, 
economically  and  discriminalely.     Thai  follows  inevitably. 

Now,  I  also  desire  lo  give  in  this  connection  an  illustration  of  the  posi- 
tion as  to  properly  and  as  lo  the  right  to  pelagic  sealing  by,  not  an  ideal 
case,  but  by  the  case  as  we  know  it  exists.  I  will  put  it,  in  the  tirsl  in- 
stance, as  if  it  were  an  ideal  case.  Assume  pelagic  sealing  lo  be  pursued 
for  a  century,  and  the  island  on  which  the  seals  breed  lobe  imdiscovered  : 
can  it  be  doubted  tiiat,  in  that  state  of  things,  there  is  n  right  to  kill  the 
seals  in  the  manner  called  pelagic  hunting?  Can  it  be  doubled?  Then, 
if,  at  the  end  of  a  century,  the  island  on  which  those  seals  breed,  is 
discovered,  does  thai  which  lor  a  century  was  a  right  whicli  all  the 
world  might  exercise,  cease  to  be  a  right,  and  does  the  mere  fact  that  you 
have  discovered  the  breeding  place  on  those  islands  change  thai  which 
was  exercised  by  mankind  in  common  as  a  right  into  a  moral  crime,  an 
indefensible  wrong,  and  all  the  rest  of  it? 

Now,  I  say  this  is  no  ideal  case;  this  is  the  actual  case  you  are  discus- 
sing, because  it  stands  confessed  thai,  till  the  y(>ar  1781),  Ihe  I'ribilof 
Islands  were  unknown,  and  it  was  in  that  year,  for  the  lirsl  lime,  Ihal  it 
was  discovered  that  they  were  a  breeding  place  for  seals.  That  is  the 
statement  of  my  learned  friend,  and  Ihe  correct  slal  emeu  I,  so  far  as  I  know, 
historically.  Tp  lo  that  lime  all  wiio  had  an  inleresi  lo  engage  in  this 
pursuit,  namely  the  aboriginal  inhabitants  along  Ihe  coasts,  engaged  in  it ; 
and  is  il  lo  be  said,  can  it  be  said,  with  any  show  of  reason  or  justice,  or 
with  any  warrant  of  law, 'tiiat  straight  away  the  discovery  of  the  breeding 
place  of  the  seals  deprived  those  who  previously  exercised  the  rigiils  of 
pelagic  sealing,  or  the  industry  of  pelagic  sealing,  of  liiose  rights? 

Now,  I  proceed  wilh  the  main  line  of  the  argument  at  the  point  where 
I  left  oir,  and  I  had  been  slating  (I  had  not  got  very  far  in  staling  it)  when 
my  learned  friend,  .Mr  (larler,  interrupted  me  ^1  am  nol  making  any  com- 
plaint of  the  interruption  at  all)  :  he  did  not  recognize  the  proposition 
wliicii  1  was  stating  in  order  to  combat  il  as  one  which  he  had  advanced. 
I  had  not  gol,  at  the  moment  of  his  interposition,  to  the  full  statement 
of  it;  but  I  will  cite  it  now,  and  will  endeavour  to  show  that  I  am  justified 
in  staling  it  as  a  proposition  advanced  by  my  learned  friend  and  wliich 
1  have  to  meet.  I  will  slate  the  proposition  in  two  ways,  because  I  find  it 
staled  with  some  variations.     One  is  that  only  the  usufruct  of  property 
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is  recogni/od  by  law;  uiul  llml,  willi  Hie  oxiHiplioiMil' ii  cerlaiii  rliiss  of 
liviiij;  crealuies  said  to  i)e  iiKJxIiaiisliido,  you  can  only  lake;  llio  supcr- 
lluoiis  inulos,  and  liial  yon  can  excrcisi;  your  ri;<lit  of  iisiiiVncI,  only  in 
such  ii  way  as  nol,  lo  inlcrrorc  willi  llio  slock.  And,  in  anollicr  place 
Hie  proposition  is  slated  in  very  nuicli  (lie  same  way,  liul  in  siiglilly 
dilTcrenl  lan},'uaf;o;  —  that  property  in  animals  useful  lo  mankind,  exliau- 
slible  in  llieir  nature,  is  by  law  j;ivcn  lo  liim  wiio  can  best  utilize  such 
animals  for  the  bonelil  of  mankind  by  takiiij;  llie  increase  and  preser- 
ving the  slock.  I  do  nol  Ihink  thai  my  learned  friend  will  quarrel  with 
that  as  being  a  pretty  accurate  slalomenl  of  the  |)roposilioiis  which  he 
advanced  ? 

Mr  Carter.  —  The  last  is  accurate;  the  first  is  ambiguous. 

Sir  Charles  Russell.  —  I  do  nol  think  it  is  ambiguous;  bnl  however, 
he  accepts  the  last  as  accurate. 

Now ,  I  should  like  lo  refer  lo  the  way  this  is  illnstraled  in  the  argu- 
ment of  my  learned  friend,  because  [  IhinU  I  shall  satisfy  Ihe  Tribunal  that 
he  has  here  gol  out  of  the  domain  of  law  and  into  the  domain  of  ethics, 
—  thai  he  has  been  relying  upon  the  opinions  of  writers  who  have  either 
been  dealing  with  what  llu;  law  ought  lo  be,  and  lh(>  ethical  principles 
which  oughl  to  permeate  law  and  upon  which  it  ought  to  be  based;  or 
be  has  gol  to  mela[)liysical  writers  who  have  been  struggling  to  find  a 
metaphysical  reason  lo  account  for  the  law,  and  who  are  nol  content  lo 
accept  the  law  iis  it  is. 

Before  I  read  these  passages  of  my  learned  friend,  I  should  like  to 
make  one  preliminary  ohscM'valion.  ^'ou  observe  the  point  of  ibis  propo- 
sition is  that  you  are  nol  to  kill  females;  that  you  are  lo  take  the  in- 
crease of  males;  lliat  you  are  nol  lo  do  anything  which  will  diminish 
the  birth-rate  of  the  iiarlicnlar  class  of  animals  with  which  you  are  deal- 
ing. 

Now,  !  want  lo  know  where  has  any  municipal  law  of  any  country, 
except  Hie  special  Slalule  of  Hie  United  Stales  in  relation  lo  female  seals, 
prohibited  Hie  killing  of  females  :  — any  muni'ipallaw,lo  begin  with?  I  do 
nol  know  of  any.  I  know  of  no  system  of  municipal  law  which  lays  down 
any  such  rule.  I  do  know  that,  both  in  hunling  and  shooting,  owners 
of  land  do  exercise  a  certain  discrimination  in  preserving  a  certain  pro- 
portion of  females  ;  but  whoever  suggested  that  il  would  be  wrong  lo  kill 
a  doc,  or  that  il  would  be  wrong  lo  kill  a  hen-pheasant,  or  a  hind,  or 
wrong  lo  kill  any  bul  cock-grouse  or  cock-pheasants? 

There  is  no  such  principle  thai  1  know  of  lo  be  found  in  any  municipal 
law.  Is  there  any  such  principle  lo  be  found  in  iulernalional  law?  lias 
inlernatioiial  law  ever  aflirmed  in  any  shape  or  form  the  proposition  Hiut 
there  was  something  intrinsically  wrong,  morally  wrong,  or  criminal,  in  the 
fact  of  killing  a  female  in  any  species  of  animal  lo  be  found  any  where  on 
the  face  of  Hie  earth?     I  know  of  none. 

Senator  Morgan.  —  I  think  all  the  game  laws  applicable  lo  what  we 
call  terrestrial  animals  —  birds  and  deer  and  the  like  —  have  very  distinct 
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reference  lo  |>role('linp;  llic  Ijrcedinf;  season  or  neslin;;  sciisoii.  I  suppose 
llinlis  for  llic  purpose  of  prolecliii}^  (lio  feiniiles  llial  lliev  iniiy  rear  lln'ir 
youii};. 

Sir  Charles  Russell.  —  i  quil)>  a^^ree;  iindoubledly,  that  is  the  oltject 
of  a  dose  season  —  not  to  interl'en!  with  the  process  of  nature  in  pro- 
duc'iiifi  llieir  youufi';  but  there  is  no  ipiestion  of  property  in\olved;  it 
is  a  (piestion  of  inunieipal  regulations.  W'liat  I  am  iiovn  (h'alin^^  \Nith  is 
this  appeal  to  law  —  ';ither  nninicipal  or  inlertiatioiial  law  —  and  iiei-cin 
I  do  not  find  any  p  in('i|iai  wiiicli  treats  it  as  a  i-rini(>  or  a  wron;;  to  kill 
u  female. 

I  want  to  follow  this  reference  of  my  learned  friend  a  little  more.     At 

[nx'^a  .')H  of  the  printed  Ar^muiMil  this  point  of  usufruct  isth^vdopcd.and  the 

whole  argument  at  this  point  is  addressed  toownership  not  IxMiij^ahsolute. 

He  is  asking;  what  is  the  extent  of  the  dominion  which  is  '/i\o\i  U\  the  law 

of  nature  to  the  owner  of  propeity.     lie  there  says. 

Ill  till'  I'uminiin  apprciienslDii  llic  lilli'  iil'llio  possessor  is  iilisohile,  ;iiiil  eiialiles 
liilll  lo  ilciil  willi  his  piiipi'i'lv  as  111'  pleases,  ami  even,  if  he  pleases,  lo  ileslidv  il. 
This  notion,  suriieiiMilly  aeciiiale  for  inosi  of  llie  eoininon  purposes  ol'  lil'i',  anil  for 
all  controversies  helween  man  nnit  man,  is  very  far  from  liuinf;  true.  No  one, 
indeed,  would  assert  llial  lie  had  a  iiiaral  light  lo  \vasle  or  deslioyany  useful  Ihing; ; 
but  this  lliiiilalioii  of  power  is,  perhaps,  (toniinoiily  viewed  as  a  iin'ii'  nioial  or 
religious  preeepi  — 

So  far  I  have  nothiujjto  sayafjainsl  it.  We  are  in  the  ref,Mon  of  moral 
law  :  we  are  in  the  rejiion  of  ethics,  and  I  have  nolliin;;  nioi'c  to  say. 

for  Ihe  violation  of  which  iiiuii  is  responsihh;  only  lo  his  Maker,  and  of  which 
human  law  lakes  no  iioliee. 

Thai,  III!  says,  isthecommon  notion,  hut  he  f^oes  on  in  the  next  sen- 
tence to  say  that  il  is  a  mistaken  notion. 

The  tinlh  is  far  otheiwisc.  'his  pieceiit  is  Ihe  hasis  of  iiiiich  nninicipal  law, 
and  has  a  widely-ieaching  operation  in  inlernational  jiirispriideiice. 

Thus  he  immediately  slips  away  from  the  domain  of  ethics,  and  he 
aftirms  that,  though  the  common  idea  is  that  this  is  a  merely  moral  law, 
as  to  which  I  af;reo,  y^st  he  ap|)arently  j^oes  ou  to  say  it  is  a  mistake  to 
suppose  it  is  not  also  law  in  the  strict  sense  of  that  term.  Then  he  puts 
this  question  of  usufruct,  and,  in  the  second  paragraph  he  says  : 

No  possessor  of  property,  whelluT  an  individual  man,  or  a  iialioii.  has  an  ahso- 
luto  title  to  il.     His  title  is  coupled  witli  a  linst  for  Ihe  benetit  of  mankind. 


That  is  his  first  proposition. 

Second.  The  title  is  liii'tli''r  limited.  The  Ihin.ifs  lliemsidvos  ace  not  given  liliii, 
but  only  Ihe  usufruct  or  iwrensi\  lie  is  hut  the  custodian  of  Ihe  stock,  or  principal 
tiling,  iuddiiig  it  in  trust  for  Hie  iiresent  and  I'litiiru  generations  of  man. 

That  may  be  all  very  well  as  a  question  of  ethics.  It  is  not  law.  I 
apply  it  to  a  concrete  illuslralion  straight  away,  to  one  indeed  which  is  put 
by  my  learned  friends  themselves  in  argument;  it  shows  how  little  faith 
they  have  in  these  vague  general  propositions.     I  aflirm,  as  my  learned 
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Cricmls  have  ariirnied,  timl  the  [iiiihul  Stales  would  liavo  a  right  if  lliey 
clioso  —  n  ri};hl  in  |)oiril.  of  law,  and  no  onn  could  coinjilain  of  I  heir  doin};; 
it  L'xcopl  as  an  oH'oncc  iij^ainst  llic  moral  ii|iiniou  ol  llin  world,  if  indeed 
it  were  sucli,  —  Ihcv  would  liav(!  a  right  to  kno<'k  on  Hie  head  every  seal 
Hint  caiiio  lo  Hie  Islands;  and  ni\  learned  friends  have  elainieil  it,  for 
lhe\  have,  I  will  not  sa\  Ihrealeiied,  hut  suggested  il  lo  Hie 'rrihunal  as 
a  lliiiig  to  weigh  with  it  in  arriving  al  its  decision. 

Mr  Carter.  —  We  have  not  asserted  that  right. 

Sir  Charles  Russell,  —  T  assure  you  I  am  well  foundi'd  in  what  I  say. 
HI  am  challenged  uu  llial,  I  will  refer  to  IIks  |)assage  lo-iuorniw  morning. 

The  President.  — .Mrdai'ler  says  it  was  not  an  assertion  of  right. 
lie  has  not  asserted  thai  right,  hut  you  are  lo  lake  it  ns  a  hint. 

Sir  Charles  Russell.  —  What  is  it  if  it  is  not  an  assertion? 

The  President.  —  Call  il  a  hint. 

Sir  Charles  Russell.  —  Verywell,!  will  eallit  a  hint.  I  certainly  under- 
stood him  to  say  — and  lit;  was  well  within  hislegal  rights  in  saying  il  — 
that  if  this  Trihunal  did  not  help  the  (JniLed  Stales  lo  i  I'lloct  Hie  seals 
for  Hie  henelit  of  mankind,  so  llial   the   hiessings  of  I'n  vidence  might, 


through  II 


■'r' 


'iicy  of  the  United  Stales,  he  dislrihulcd  lo  mankind,  that 


they  would  have  the  right,  I  think  lie  went  eve  -  .irtlier  liian  thai  and 
said  they  would  he  juslilicd  —  which  is  a  wider  word  llian  light,  for 
iL  would  emhrace  moral  considerations  also  —  in  knocking  every  seal 
on  the  head. 

.Now  one  oilier  passage.  Al  page  (>/  of  the  .Argument,  enlarging  ii|)on 
this  to|)ic  and  still  upon  Hie  queslioii  ol  riglil  lo  the  usufrucL  merely,  he 
says  : 

Tlioic  mo  Hoinc  exceplidiis,  latlicr  iipp.-ireiil  llian  renl,  lu  Hic  law  wliicli  lunliiiu's 
cacli  (.'ciieraliun  In  Hie  increase  or  iisulracl  (irilir  eartli. 

.Mark  Hie  words  he  uses.     And  Hien  he  proceeds  to  give  these  excep- 
tions :  minerals,  wild  hinls.  and  lish  of  the  sea,  which  he  descrihcs  as 
inexhauslihle  andoiitside  this  ruleof  usufrucl.     .\sreiiards  ^  .      , 
,  Hint  statement,  I  lliiuk  it  will  he  found  thai  there  is  no  such     :i"".'i;i"he"^i-""iy 

'  II  right  to  thf  usti- 

lliing  as  any  inexhauslihle  treasure  of  the  earlh  or  the  sea ;     '■'""  "'  i"""i'"'y- 
certainly  in  Hie  case  of  lish  il  has  heeii  found,  in  the  ox|)eriencc  of  manv 
countries,  necessary  lo  restock  the  rivers  and  to  Iry  and  replace  various 
kinds  offish  which  have  heeii  exhausted. 

Now  I  say,  so  far,  that  I  have  jiisMlied  myself;  hut  my  friend  carries, 
quite  logically,  his  argumcnl  still  further;  and  from  individuals  restricted 
to  usufrucl  ^wliicli  I  say  is  not  the  law),  he  passes  on  to  the  queslioii  of 
what  nations  may  do  with  regard  lo  their  properly  or  their  possessions; 
and  in  Ihc  printed  report  of  his  argument,  at  page  39',),  my  friend  shows 
he  is  quite  consistent,  hecause  he  proceeds  to  lay  down  a  series  of  extra- 
ordinary propositions  lo  this  ctlect  :  '''hal  if  a  particular  nation  produces 
a  particular  commodity  the  rest  of  liie  world  can,  as  of  right,  compel 
thai  nation  lo  part  with  its  commodity  for  Hie  benefilof  the  world,     lie 


instancod  llic  rnsc  of  india-ruhhcr;  lie  instanced  llic  case  of  lea.  Why 
not  instance  llie  case  of  Hoideanx  wine,  or  any  oilier  wine,  or  any  other 
coniinodily?  He  s  lys  even  Ihal  if  the  interests  of  a  particular  nation  will 
not  prompt  it  (as  of  course  it  will),  to  exchan},'e  its  commodities 
for  other  commodities  of  the  world,  yet  as  a  mailer  of  interna- 
tional right,  as  a  matter  of  law,  a  strong  nation  can  take  a  weak 
nation,  so  to  speak,  hy  the  lliroat,  and  compel  it  lo  sell  its  tea,  compel  it 
to  sell  lis  iiidia-rnhhcr,  compel  it  lo  sell  its  wine;  the  arginnent  I  venture 
lo  lliink  heing  a  good  deal  damaged,  wiien  my  fi'iend  felt  com|)elled  (in 
answer  lo  a  question  addressed  lo  him  hy  one  mcmher  of  the  Trihunal), 
to  adn)it  so  much  at  least  as  this  —  that  the  nation  which  produced 
the  particular  commodily  could  llx  its  own  price.  My  learned  friend 
admitlcd  il  could  lix  its  own  price,  hut  he  put  a  qualification  on  that  — 
"so  long  as  il  is  nut  [tiohihitory  ".  NN'iio  is  lo  he  the  judg(!  of  wiielher 
it  is  proiiihilory  oi'  nol .'  All  this,  1  say,  is  enough  to  show  the  Trihu- 
nal that  my  learned  fi'iend  is  in  all  this  discussion  arguing  as  a  great 
thinker,  adopting  llie  tlioiights  of  great  thinkers  on  ethical  and  malapiiy- 
sical  suhjecis,  and  applying  elliics  and  melapliy>ics  to  law.  He  is  not, 
at  least  I  cannot  imagine  thai  he  is,  arguing  as  a  lawyer  lo  lawyers  —  as 
a  judge  lo  judges  :  he  is  in  an  atmosphere,  and  at  a  point  of  elevation, 
quite  heyond  my  rcacii,  or  even,  I  will  add.  hoyond  Hie  necessity  of 
my  even  making  the  attempt  to  rcacii  him  except  in  the  way  I  am  now 
doing. 

i\(iw  I  say  wilh  reference  lo  each  of  Ihest'  propositions  —  I  care  not 
in  w  lial  form  lliey  are  staled,  thai  they  cannot  he  accepted  merely  hecause  my 
friend  is  ahle  lo  cile  vague  passages  of  theoretical  writers,  not  dealing 
as  I  have  said,  with  the  mailer,  as  lawyers,  which  would  give  some 
kind  of  colour,  economically  if  you  like,  ethically  if  you  like,  to  these 
views.  I  am  addressing  a  Trihunal  called  upon  lo  declare;  legal  rights  — 
that  is  common  ground  helween  us;  and  lo  support  that  position,  there- 
fore, my  friend  is  hound  lo  pi'oduce  aulliorily  of  lawyers,  of  judges,  or 
lo  show  I  if  he  thinks  Ihal  iiileriialional  law  has  any  appliialion  lo  the 
snhjecl  matter),  thai  inlerrialiiinal  law  has  either  laid  down  a  principle 
within  which  his  conirnlioii  clearly  falls,  or  has  adopted  a  concrete  rule 
applii'ahie  la  lliis  case.  I  say  h(>  has  done  neilherllie  one  nor  llie  other; 
and  if  one  comes  lo  llie  hasis  of  his  argument,  one  fails  lo  see  why,  if 
tlier(!  he  any  priuci|plc  in  il  al  all,  il  is  lo  he  conliiied  lo  mir  class  of  ani- 
mals. Why  is  il  lo  he  conliiied  lo  animals  al  all?  If  usufruci  only  of 
properly  is  lo  he  allowed,  why  iiiiiy  a  man  eat  ii])  all  his  capital '.' 

I  presume  my  IVicnd  will  iiol  deny  thai  lliere  is  no  law  which  compels 
a  man  merely  lo  live  upcui  llie  usufruci  of  his  capital  estate  —  Ihal  there 
is  no  law  which  com|)els  him  lo  livo  only  upon  llu;  interest  of  his  invesled 
money  — Ihal  he  may  eat  up  his  capiial  if  In;  pleases  ;  and  yel  my  friend's 
ai'gumeiil,  and  Hie  authorilies  he  cites,  show  Ihal  he  is  emhraciiig  williin 
this  coiiiprcliensiv(\  principh-  even  Ihe  case  1  am  pulling,  for  he  cites 
economic  writers  lo  show  Ihal  ahstinence.  or  self  restraint,  or  frugality  — 


abslineucc  from  spending  is  llie  dofciico  wiiicli  Ihcsc  elliical  wrilcrs  ma- 
ke lor  the  acciimuliilioii  of  capital. 

Now, Mr  I'resident,  Icannot  think  that  tliis  lielps  us  very  nuich,nor,so 
far  as  this  particular  case  is  concerned,  do  I  sec  that  it  helps  ns  at  all. 
Suppose  there  are  three  persons  or  nations  who  are  inlorusled  —  to 
take  the  concrete  case  of  pelagic  sealing  —  three  nations,  the  American, 
IheHussianandtheCaiiadian  people:  suppose  lurlhcr  that  the  home  of  the 
seals  is  still  undiscovored;  that  they  are  only  known  to  I'reciuent  these  seas 
at  particular  times  of  the  year;  thai  these  three  nations  each  pursue  the 
seals  in  tiie  sea  :  hut  that  none  of  lliom  pursue  lliein  economically  —  all 
aiming  at  destroying  the  slock  :  are  all  to  be  restricted  according  to  my 
friend, orwhich  is  to  be  restricted?  (fall  are  on  an  equality  as  to  wasteful- 
ness, or  if  all  are  on  an  equality  as  to  economic  use,  whose  is  the  right  to 
take '.'or  have  none  the  right  to  take,  or  are  all  excluded?  And  how  are  you 
to  determine  it,  if  all  three  are  equally  economic  :  — whose  is  the  right,  or 
whose  is  the  property?  The  truth  is  that  these  vague  propositions  alford  no 
guide  and  no  help  at  all  to  the  elucidation  of  the  parlicular  mailer  in  ques- 
tion. It  looks  to  me,  indeed, as  if  this  proposition,  that  property  in  animals 
useful  to  mankind,  exhaustible  in  their  nalun;,  is  to  vest  in  him  who  can 
best  utilize  such  animals  and  preserve  the  slock,  was  a  proposition  invent- 
ed to  meet  the  case  of  fur-seals,  invcMiled  for  the  occasion,  and  ingen- 
iously invenled  for  the  purpose  of  evading  the  diflicultics  which  stared 
my  friend  in  the  face.  !  say,  therefore,  Mr  ['resident,  as  regards  the 
whole  of  this  matter,  and  the  whole  of  the  argument  addressed  to  these 
propositions,  that  while  Ihey  have  a  certain  academic  interest  they  have 
ordy  an  academic;  inlerest;  they  do  not  assist  lliis  Tribunal  in  dclerniining 
the  question  l)efoi'eus;  ami.  pushed  lo  its  legitimate  result, even  if  there 
be  a  principle  of  ethics  or  economics  in  il  at  all,  it  would  result  in  tlhsiftir- 
uuitiou  of  a  principh.'  thai  properly  slioidd  be  attributed  lo  him,  er  lo  Ihe 
nation,  that  can  best  turn  il  lo  account  :  a  propioilion  of  a  very  wide 
characlei',  which  would  Itjad  hi  llic  transfer  of  a  good  deal  of  Ihe  world's 
possessions  from  llu!  hands  Ihal  now  possess  them  to  others,  hut 
for  which  no  wai'ranl  is  lo  be  I'ounti  in  any  system  of  jui'isprudencc 
Ihat  I  am  aware  of,  and  which  inlernalional  l.iw  has  niivn-  even  made 
any  approach  lo  rcicognizing.  [.el  nir  say  in  Iliis  cdnneciidn  —  I  shall 
have  lo  say  sonielhing  abnul  il  a  lillle  laler  —  Ihat  wliile  my  riicnd 
is  (|uile  logi(-'al  if  his  (U'iginal  posiliou  is  cnrrecl,  namely,  Ihat  liie  law 
of  nature  and  Ihe  law  of  morals  are  Ihe  same  as  international  law  — 
while  m\  friend  is  ([uile  higical  if  Ihat  lirst  proposition  is  made  out, 
Ihe  superslruclnre  Ihal  he  has  built  on  Ihat  llrst  pnqiosilion  falls  to 
the  ground  if  Ihal  oriuiiial  posilioii  is  iiol  made  out.  I  <-a\  Ihal  original 
position  is  nol  made  out.  I  have  already  deall  with  tiii<  hel'ore  in  gene- 
ral language  — ■  that  the  moral  law  and  Ihe  natural  law  are  nol  inleriui- 
tional  law,  but  oidy  so  nuuli  of  them  as  have  been  taken  up  inlo  inler- 
nalional law,  and  adoph'd  willi  Ihconsenl  of  nations.  And  I  wcjiild  pul 
this  practical  test,     t'.an  m\  fr'iends,  or  can  the  erudition  of  any  nu'inher 
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of  this  Tribunal  refer  to  any  caso  of  international  controversy  thai  has 
ever  been  decided  by  a  direct  appeal  eillicr  to  liic  law  of  nature  or  lo  tiie 
moral  law?  I  say  there  is  none.  The  moral  law,  and  the  law  of  nature, 
of  course,  have  been  {^reat  factors  in  the  fornialion  uf  international  law, 
but  Ihey  are  not  international  law  ;  and  I  say  theri!  is  no  controversy  —  of 
course!  speak  subject  to  correction  —  which  can  be  referred  lo  upon  the 
question  of  ri{;ht  b(!lween  nations,  which  has  ever  been  determined  by 
direct  referenc.  either  lo  the  moral  law  or  to  the  law  of  nature. 

Senator  Morgan.  —  Vou  remember,  Sir  Charles,  that  in  the  Treaty 
belweea  Circat  Itritaiu  and  Ihe  rniled  Sliiles.  the  Treaty  of  Washiufilon 
in  1871,  (lie  two  lidvernnienls  fuilwd  lo  aj^ree  as  lo  whiil  llic  inlernalioual 
law  was  in  its  application  lo  Ihe  allejjed  littiu};  out  of  those  cruisers,  and 
so  forth.  That  Ihey  ajtreed  upon  Ihiee  distinct  propositions  or  rules  of 
r'l^Ul  lo  operate  between  the  two  (lovoi-nmeiils  in  respect  of  their  con- 
troversy. They  coidd  not  aj^ree  ou  lliem  as  propositions  of  international 
law,  but  tiiey  were  so  oitviously  just  and  proper  Ihat  they  made  an  aj;ie(!- 
mcnt  in  the  same  Treaty  llial  bcreafler  llioso  Ihree  propositions  siiould 
stand  for  inlernalional  law  between  llie  two  (iovernmenls. 

Sir  Charles  Russell.  —  I  have  no  doubt  Ihey  showed  liieir  good  sense. 

Senator  Morgan.  —  I  have  no  doubt  they  did. 

Sir  Charles  Russell.  —  Hut  wiiat  were  lliey  doinj;? 

Senator  Morgan.  —  .Maiviiif;  inlei'ualional  law. 

Sir  Charles  Russell.  —  Willi  greal  deference,  supplying  the  absence  of 
inlernalional  law. 

Senator  Morgan.  —  Thai  is  whal  I  mean. 

Sir  Charles  Russell.  —  Doing  by  ('.ouvenlion  lliat  which  iiit.-i'natioiial 
law  (lid  uol  do. 

Senator  Morgan.  — Thai  is  wbiil  I  mean. 

Sir  Charles  Russell.  —  .\nd  in  Irulii  Ihat  is  Ihe  subject  which  must 
engage  your  alleulion  a  iillle  Liter  wlieu  1  come  lo  another  branch  of  Ibis 
case,  llial  Ihe  fact  is.  there  being  no  inliu-nalioual  law  u|)on  Ibis  (lueslion, 
the  place  of  iiileriiiitionid  law  is  deleriuined  l)\  (louvenlion,  which  so  far  as 
ibis  Tribunal  is  concerned  gels  auolhei'  name  —  "  llegulalions  ". 

Ifut  now  I  lurn  from  these  vague  pro|)osilions  us  I  must  respectfully 
call  lluMU,  while  1  am  sure  I  do  uol  desire  ollicrwise  IIi!im  lo  express  ui\ 
admiraliori  lor  llio  learning  and  abilih  ufm\  I'rieiuli,  willi  a  certain  sense 
of  relief  to  see  wlielber,  nnIicu  we  come  lo  deliuile  aulliorily,  my  friend 
is  id)le  to  produce  anything  delinite  in  support  uf  iiis  \i(!\\s;  and  wheu  I 
conn-  to  these  aulliorilies  wiial  do  I  lind  '  llial  of  Ihe  aulhoi'ities  cited, 
</// uf  llicm  supporl  Ihe  argumcnl  of  Ureal  Urilain,  some  of  Ihem  indeed 
are  relerred  lo  in  il;  and  lo  Ihe  evaminatiou  of  those  aulliorilies  I  now 
iuvilcthe  alleulion  nl'  ll;i>  Tribunal. 
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Examination  ok  autiioiuties  c.itkd  itv  tiik  United  States 

The  aullioritics  cited  in  llie  Argument  of  tiie  United  Stales  are  to  be 
found  at  page  108.  They  l)egin  with  a  citation  from  "  Studies  in  the 
Homan  law  "  by  Lord  Ahickcn/ie. 

Di'or  in  a  forest,  rabbits  in  a  wiirren,  llsb  in  a  pond,  or  oliior  wild  animals  in 
liie  liociiin}:  or  possession  of  (lie  lirsl  Imldcr  cannot  be  appropriated  by  another 
unless  they  regain  llieir  liberty,  in  wIulIi  case  Iboy  arc  free  to  be  again  ac(piired  by 
occupancy.  Tamo  or  domesticated  creatures,  such  as  horses,  sheep,  poultry,  anil 
Ibe  like,  remain  the  properly  of  their  owners,  thoufrb  strayed  or  not  confined.  The 
same  rule  prevails  in  regard  to  such  wild  animals  already  appropriated  as  are  in 
the  habit  ofrelurning  to  their  owners,  such  as  |iigeons.  hawks  in  pursuit  of  game, 
or  l)ees  swarming  while  pursued  by  their  owners. 

.\11  perfectly  sound  —  pigeons  for  whom  a  dovecote  is  provided,  who 
arc  supplied  witli  food  and  induced  lo  return  not  merely  to  a  particular 
place,  but  to  fly  for  the  sheller  of  home  to  a  particular  place.  So 
hawks,  trained  by  great  clforl  and  labour,  to  fly  game  and  return  to  the 
wrist  or  shoulder  of  the  owner.  So  bees,  naturally  wihl,  bulNNJiicli  in  a 
swarm  are  captured,  put  into  an  artificial  hive,  supplied  with  food  to 
commence  their  saving  operations,  —  supplied  witii  mechanical  contri- 
vances lo  aid  them  in  llie  construction  of  their  combs  —  it  is  of  these 
last  you  will  properly  say  Ihal  there  is  qualified  property  in  them  :  that 
that  properly  is  nol  lost  when  they  temporarily  disappear.  It  is  in  fad 
oidy  losi  wiien  liiey  have  definitely  lost  their  habil  of  returning,  and 
have  resumed  their  former  wild  stale. 

.\n  extract  from  Gaius'  Elements  of  Itoman  Law  follows,  which  I  do  not 
IhinU  I  need  trouble  to  read,  as  il  is  to  the  same  elVecl.  There  is  then  a 
ciuolalion  from  \on  Savigny  on  Possession.     The  second  paragraph  is  this. 

Wild  animals  are  only  possessed  so  long  as  some  special  disposition  (eustodia) 
exists  which  enabb's  us  acliially  lo  get  tliem  iiilo  our  power.  It  is  nol  I'very  cus 
todia,  therefore,  which  is  sulllcliMd  ;wlioevi'r.  for  instance,  keeps  wild  animals  in  a 
park,  or  lisli  in  a  lake,  has  undoubtedly  done  something  to  secure  them,  but  ildocs 
nol  depend  on  his  more  will,  but  on  a  variety  of  accidents  whether  lu;  can  actually 
caleli  them  when  he  wishes,  consecpienlly,  possession  is  nol  lii're  retained. 

How  com|)lelely  Ihal  applies  1 

When  these  animals  are  on  the  Ishinds  the  lessees  liave  ihe  capacitv  to 
knock  a  great  many  of  them  on  Ihe  head  and  so  get  possession  and  capture 
them;  but  the  moinent  llie\  go  away  lo  sea,  lliey  arc  beyond  all  human 
control,  .\nd  further  il  is  impossible  —  las  I  have  |)oinle(l  out  already  it 
makes  the  case  of  the  seals  a  fur/iori),  lo  keep  Ihem  in  Ihal  coiilinuous 
confinement  which  is  possible  in  the  case  of  purely  terrestrial  animals, 
because  if  they  are  kept  on  land  tliey  die. 

Now  about  the  animus  rweilcndi  I  reail  from  the  bottom  of  page  108 
from  Savigny. 

Wild  beasts  lamed  arlillciallv  — 
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Thill  is  lo  siij  liahiliialed  by  ail,  ciisloni,  conlrivaiico  and  Icarliiiig 
of  mail. 

Wild  hcasls  laini'il  iirlilicially,  aru  liliciii'il  lo  (ImiicsllraliMl  iiniinals  sn  Imif; 
as  lliry  iiilaiii  llic  liuhll  ol'  riMnniiii;,'  In  llw  spol  wIhmo  llii'ii'  possi'ssdr  keeps 
llieiii. 


Tli(!  (lovos  ill  a  (lovc-col,  llic  Ix'i-s  in  a  iiivc,  llio  liawk,  arc  laiighl  lo 
{^(taiitl  l(»  ri'lurii  —  limy  aro  nrlilieially  laiiKvl. 

Tlio  iicxl  wrilcr  cilcd  is  I'lillriidtur,  who  is  om-  of  llic  class  wliicli 
I  may  call  mcla|ihysi<'ai  wrilitrs,  no  doiihl  of  ;;i'(;al  disliiiclion,  i)iil  one 
who  is  always  snokiii};,  as  I  shall  show  you  --  ijudj:,i'd  nol  liy  my  slalo- 
iiieiil,  I  need  nol  say,  l)til  hy  tho  slalcmiMils  of  ciilical  iikmi  of  aiiliiorily) 
—  I'or  some  iii(!la|p|i\sical  reason  lo  jiislily  lliu  (!xisl(Mi('('  ol' a  paiiiciilar 
]aw.  This  illiislralioii  of  his  melliod  occurs  lo  my  mind  from  lla;  rea- 
ding of  il.  III!  explains  the  i'i;;hl  which  hi-  adniils  lo  t>xisl  in  all  Ihe  na- 
lions  III  Ihe  world,  lo  lake  all  Ihe^  choose  lo  ^el  or  can  ^'cl  rriiin  Ihe  hi;j:h 
sea;  and  he  explains  il  upon  Ihe  reason  Ihal  Ihe  prodiicls  of  Ihe  sen  are 
inexhaiislihh;.  Weil,  that  may  or  ma\  not  he  a  mi^laphysicai  roundalion 
for  Ihe  law,  lint  il  clearly  is  not  a  reason  of  Ihe  law.  When  nations  liej^an 
lo  exercise  llieir  rij^hts  on  the  hij;h  seas,  lhe\  never  asked  one  another, 
ill  seltlin;;  their  mutual  rij^hls,  if  Ihe  thinj;s  llie\  were  pursuiuf^'  were  or 
well!  mil  iiiexliauslilde  ?  Thev  pursued  lliem  on  the  lii;;li  sea  lieeansii 
liinse  IhirijAS  w(>re  Ihe  common  properly  oi'  nninkind,  and  hecansi*  there 
was  IK)  excliisivi!  ri^ht  ol'  any  one  in  Ihe  sea  :  hecanse  upon  the  ;;real  Ocean 
all  were  eipial.  That  I  lliink  is  a  lair  illiislralioii  of  the  value  of  I'liU'en- 
doi'f's  slalemenls. 

Then  on  |iap,e  II)'.)  there  is  a  cilalioii  from  liraclon  which  I  Ihink  my 
rriciid  did  nol  read. 

Till'  iloiiiliiliiii  i>\er  lliiM.:;^  hy  iialiiral  i'i;:lil  nr  liy  llie  i'i;;lil  ol'  iialjoii'-  i*^  ai'i|iiireil 
in  \ariiiiis  w.'iys.  In  Ihe  llr>l  place,  lliri>ii>:h  Ihe  liisl  laKiiip  nl'  lliose  Ihin^s  which 
lii'loii^'  III  no  pci'siin,  anil  whieh  now  lielnn^  lo  Ihe  Kiii}.'  hy  civil  ri^'lil.  ami  are  nol 
coniinon  as  ol'  ohleii  liine,  such,  lor  iii-laiin\  as  wilil  licasls,  liinls.  anil  lisli,  anil 
all  animals  which  are  horn  on  Ihu  earlli,  or  in  Ihe  sea,  or  in  llie  sl,y.  or  in  Ihe  air; 

wheri'MT  lliey  may  lie  laplureil  anil  wheiexer  lliey  shall  ha\e  I ii  eaplnreil,  Ihey 

lii'jA'iii  lo  he  iiiiiie  hec.'iilse  lliey  are  coei'ceil  iinilei'  my  Ueepiiii-',  anil  hy  Ihe  same 
reason,  il'  Ihey  esi'.ipe  IVoiii  in\  keepiiij.'.  ami  recover  llieir  iialnral  lilierly  lliey  ei'ase. 
lo  he  mine,  anil  a,:;aiii  helon^'  lo  Ihe  llisl  l.iUer.  Iliil  lliey  recoMM'  llieir  naliiral 
lilierly,  llieii.  when  Ihey  have  eilher  esiapeil  Iroin  my  sif.'lil  in  llie  I'ree  air,  ami  are 
no  longer  in  my  Keepin;;.  or  when  Ihey  are  williin  my  si^lil  iiinler  such  eiienms- 
laiiees,  Ihal  il  is  inipossihie  lor  nie  In  o\erlaKe  Ihein. 

(Ii-cnpalion  al-o  roinprises  lishiii),',  liilliliii);,  ami  caplni  in;.';  piiisiiil  alone  iloes 
liol  make  a  lliin;:  mine,  lor  allhoiiv^h  I  lia\e  wonnileil  a  w  ihl  heasi  so  llial  il  may  hii 
eaplnreil,  neverUieless  il  is  nol  mine  unless  I  eaplnre  il.  On  llie  ronlrary  il  will 
lielon^  lo  him  who  lirsl  lakes  il,  lor  many  lliiiif^s  nsnally  happen  lo  preveiil  llie 
ca|ilnriiii;  il.      Likewise,  il'awilil  hoar  Tails  inio  a  nel  which  I  liavi'  spieail  h  r  hnn- 

liii}.'.  ami  I  have  carrieil  il  nil,  having  wilh  iimeli  everii vliaeleil  it  rroin  Ihe  net, 

il  will  he  mine,  if  il  shall  have  eorrie  into  my  power,  unless  en-loin  or  priNile^e 
I'llles  III  llie  I'onlrary.  Occiipalion  also  inclniles  sliiilUn;:  up.  as  in  Ihe  i  ase  ol'  liees, 
which  are  wilil  hy  nalnre,  lor  il'  Ihey  slmnlil  have  sellleil  mi  my  lice  Ihey  woiilil 
mil  lie  anv  Hie  more  mine.  — 
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on  his  liiiid  still  —  on  iiis  tree  : 

until  I  li.'ivn  shut  Ihcin  up  in  a  liivi>,  llian  birds  whii'li  linvn  inadu  a  nest  in  my 
Ireo,  and  llinrcl'orn  if  anolliiM'  pcrsiin  shall  shnl  thoin  nji,  hi'  will  liinu  llio  dominion 
over  Ihcm.  A  swarm,  also,  which  has  llown  away  onl  of  my  hive,  is  so  long 
nndiM'stood  to  Ix'  mini!  as  lon^'  as  it  is  in  my  si^'hl,  ami  tlir  ovrrtakin^  of  it  is  not 
impossihli!,  othri'wisit  Ihoy  hrlon)^'  to  tho  llrsl  taknr;  Inil  if  a  prrson  shall  capture 
them,  he  docs  not  make  them  his  own  if  he  shall  know  that  they  are  another's,  hut 
he  comtiiils  a  theft  unless  he  has  the  intention  to  restore  them.  And  these  thin|{!i 
are  true,  unless  sometimes  from  cusloiu  in  some  parts  the  prarlice  is  olherwiso. 
What  has  been  said  ahove  applies  li>  animals  which  have  remained  at  all  timiis 
wild;  and  if  wild  animals  have  heen  tami'd,  and  they  liy  liahil  pi  out  and  return, 
ilyaway,  and  lly  hark,  suidi  as  deer,  swans,  seal'owls.  anil  doves,  luid  such  liku, 
ntiiilher  ride  has  heen  approved,  that  lliey  are  so  lou}.'  considered  as  ouis  as  Iiimk  an 
they  have  the  disposition  to  return;  for  if  they  liave  no  disposition  to  retui'n  thoy 
cease  to  be  ours. 

I  linvo  iili'Ciuly  poinltid  mil  thai  Siivi^'iiy  i>x|)i'f;ssi's  Iho  Ii'ik;  meaning 
of  the  word  "  h!il)iliiati;(l  "lo  roliirn,  or  "  urcnsloinod  "  lo  ntlnrn,  when 
h(!  (hiscnhns  it  as  liii!  taniinjj;  of  the  animal  arlilieially. 

ThL'n,on|)aji;c  I  Id,  Ihon;  is  a  ( ilalion  I'rom  HowyiM-,  a  most  respeclahle 
{{onlliMnan  hiil  not  ailmilteil  amongst  thi^  highest  aulhorilics,  I  liiink,  hnt 
entii'oK  in  onr  lavor.  Sir  (leorgft  Uowyer  is  known  lo  some  of  Ihn  .\rhi- 
traloi's,  I  know.  Ih;  is  known  lo  l.ord  llnnnen  I  am  siu'c,  and  known 
lo  nu!  very  well,  and  lo  my  lii(!iids.  In  Ihe  siseond  |)aragra|»li  of  liio  (;i- 
lalion  ho  says  : 

When  you  have  caught  any  of  these  animals  it  remains  yours  so  Ion;,' as  it  is 
under  the  restraint  of  your  custody.  Itut  as  soon  as  it  has  escaped  from  your 
kecpiiiK  and  has  restored  itself  to  natural  liberty,  it  ceases  to  be  yours  and  again 
becomes  the  property  of  whoever  occu|iies  it.  1'he  animal  is  understood  to  reco- 
ver its  natural  liberty  when  it  has  vanished  from  your  sif;ht,  or  is  before  your  eyes 
under  such  circumstances,  lliat  pursuit  wiuilil  hi'  difllcull. 

Tlutn  in  tin;  miildh;  of  Hk!  next  page  111,  he  says  : 

The  (jeneral  principle  respectini,' the  acipiisition  of  animals, /I'ci'  tmliine,  is 
that  it  is  absurd  lo  hold  anything  to  b(!  a  man's  properly  which  is  entirely  out  of 
his  power. 

and  so  on. 

Then  (he  edition  of  thclnslilnles  of  .lnsliniaii,of  (".oop(>r,  is  referred  to 
at  page  1 12. 

Section  \'i.  Itc  Drnipntiniir  Feriiriiin.—  Wild  lieasis,  birds,  lish,  and  all  animals, 
bred  either  in  the  sea,  the  air,  or  upon  (he  earth,  so  soon  as  they  are  taken,  becomu 
by  the  law  of  nations,  the  projierty  >d'  Ihe  captor. 

I  ought  lo  say,  I  think,  wilh  great  deference,  it  is  hardly  correct  lo 
say  llicre  «  the  law  of  nations.  »  It  really  is,  Jiix  (/fiituim.  I  suppose 
what  really  is  meant  (here  is  the  law  of  iiarlinihir  nations.  —  II  is  not 
i\w.ji(s  hiirr  i/i')i/c.i,  which  is  referred  (o  ,     il  is  \Ui'.  Jtis  f/vn/iiim. 

The  President.  —  I  helieve  from  my  recolleetion  of  Konian  hiw  J tis 
i/cnliinii  meant  naliiral  law. 

Sir  Charles  Russell.  —  The  laws  coiutnon  lo  those  nations  wliieh  were 
known  to  the  Homans. 


—   101 -J   — 


The  President.  —  Tlie  Homans,  of  course,  were  not  considered  as 
having  any  inlernalioiial  la\v. 

Sir  Charles  Russell.  —  Tlien  the  Case  of  llie  Swans  —  (7  Coke,  15  h.), 

is  pointed  on  page  1 13.     The  swan  being  one  of  liic  animals  reckoned  a 

royal  bird,  llie  keeping  of  it  required  a  royal  franciiise.     The  (eciinical 

phrase  is  the  keeping  of  a  "  game  "of  swans.     As  we  all  know,  swans 

arc  marked,  and  lliis  case  really  goes  further  in  one  sense  against  llie 

contention  of  my  friend  than  lie  seems  to  suppose,  because  at  the  top 

of  page  114  it  is  said  : 

It  was  rosolvi'd  tliiit  all  while  swans  nol  iiiaikcil,  which  have  gained  Ihoir  natu- 
ral liherly,  and  are  swinunin;;  in  an  oiienimd  cunininn  liver,  might  he  seized  to  the 
King's  use 

IJut  how? 

hy  his  prerogative,  hecause  Vulal'tUa  (ijiiiv  .iinil  /ei;v  iinlinw)  ulia  .sitiil  reiialin,  idia 
ciim/H/oini;...  as  a  swan  is  a  royal  fowl;  and  all  those,  the  properly  whereof  is  not 
known,  do  heloni:  to  the  King  hy  his  prerogative;  and  so  whales,  and  sturgeons, 
are  royal  lisli,  and  lielong  to  the  King  hy  his  prerogative. 

Uut  it  was  resolved  also  tiiat  the  subject  might  have  iiropcrtyin  white  swans  not 
maiked,  as  some  may  have  swans  not  marked  in  his  private  waters,  the  properly 
of  which  belongs  to  him  and  not  to  the  King:  and  if  they  escape  out  of  his  private 
waters  into  an  open  and  common  river,  hi;  may  bring  them  back  and  take  them 
again.     And  therewith  agreeth  Braclon. 

Then  he  goes  on  : 

But  if  they  have  gained  their  n.alural  liberty,  and  are  swinuuing  in  open  and 
conunoii  rivers,  the  King's  oflicer  m.iy  seize  liiem  in  the  o|)en  and  common  river 
for  Ihe  King;  for  one  white  swan  wilhoiil  such  pursuit  as  aforesaid  can  not  he 
known  from  another:  and  wlien  the  property  of  a  swan  imu  not  be  known,  the  same 
being  of  its  nature  a  fowl  royal,  lUilh  belong  to  the  King. 

I  do  not  think  I  need  trouble  by  readingthal  authority  further.  Then 
on  page  115  there  is  a  reference  to  the  case  of  Cliild  v.  (irvenhill,  (3 
Croke,  553). 

Trespass  for  entering  and  breaking  plaintilf's  close  and  lishing  and  taking  lish 
in  his  si'veral  llshery.  (lontended  for  the  defendant  that  he  could  not  say  "his" 
fishes,  for  be  bath  not  any  projierty  in  Ihe  lish  until  betakes  tlieni  and  has  them  in 
his  possession.  .Vttorneys  for  plainiilV  maintained  that  Ihey  were  in  his  several 
lishery,  aiul  thai  he  nnghl»say  "  his  "  fislies.  for  tiiere  was  nol  any  other  that  might 
take  them,  and  all  the  court  was  of  that  opinion. 

Now  this  is  a  matter  which.  Lord  llanneii  will  forgive  me  for  saying 
so,  requires  a  word  of  explanation,  for  1  doubt  if  it  woidd  otherwise 
be  intelligible  to  liiose  members  of  the  Tribunal  who  are  not  acquainted 
with  the  technical  rules  of  pleading.  The  question  arose  on  demurrer; 
that  is  to  say,  the  plaintiff  was  complaining  that  he,  being  the  owner  of 
a  several  lishery,  the  defendant  broke  and  trespassed  and  took  and  carried 
away  his  fisii,  whereupon  tiie  defendant  pleaded  —  Vou  cannot  say  they 
are  "your"  lish,  because  they  are  not  in  your  possession;  they  were 
merely  in  your  pond,  or  your  lishery;  and,  therefore,  you  cannot  say  — 
it  is  erroneous  to  say,  as  a  matter  of  law  and  pleading —  they  are  "  your" 
fish  at  all.    The  complaint  being  trespass  on  the  fishery,  the  Court  there- 
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upon  decides  tluit,  if  liiey  were  nobody  else's  fish,  tliey  certainly  were 
nol  the  (lufendiinl's  who  is  l)p)uking  and  enterin;;;  and  on  the  ([iieslion  of 
pleading,  that  the  pleading  is  not  bad  whicli  complains  of  trespass  of  the 
several  fishery,  merely  because  it  slates  these  fish  are  the  property  of  the 
plaintiff.  That  is  the  whole  case. 

The  case  of  Kcehlc  v.  Hklieringill  is  next  cited.  This  I  shall  refer 
to,  because  it  is  not  set  out  in  the  citation  at  page  ll.o  quite  fully,  and 

I  have,  therefore,  the  report  before  me.     The  i-eport  is  in  the  note  to 

II  Kast's  IJeports,  at  page  573.     It  was  decided  in  the  year  180'J. 

.Now  this  was  the  case  and  it  is  an  important  case.  The  Plaintiff  had 
erected  at  his  own  expense  upon  liis  own  land,  or  upon  the  water  in 
his  own  land,  a  decoy  :  —  decoys  were  at  one  time  a  considerable  in- 
dustry in  various  places  —  in  order  to  attract  ducks  to  tiiat  decoy; 
and  iiis  complaint  was  that  llie  Defendant,  intending  to  injure  liira, 
and  maliciously,  not  in  exercise  of  a  right  of  his  own,  or  for  purposes 
of  his  own,  but  maliciously,  had  fired  guns  in  the  neighbourhood  of  that 
decoy,  in  order  to  frighten  the  du(  Us  away  from  it,  and  the  question  was 
whether  tiiat  was  or  was  not  a  good  cause  of  action.  The  ducks  attrac- 
ted to  the  decoy  were,  of  course,  wild  ducks  in  whicii  the  I'lainliff  could 
claim  no  property,  and  did  claim  no  property  till  he  iiad  actually  shot 
liicm  or  captured  tliem.  His  complaint  was  not  tiiat,  but  that  the 
Defendant  bad  done  that  maliciously  to  injure  him  nol  in  the  exercise  of 
any  right,  but  with  a  view  to  disturbing  him,  the  Plaintiff,  in  reaping 
the  benefit  of  his  decoy  :  and  the  question  was  whelher  thai  gave  him  a 
cause  of  action. 

There  is  so  umcb  to  say,  and  I  am  anxious  to  get  over  the  ground, 
that  I  will  read  only  enough  to  bring  out  that  point. 

Action  upon  tli((  case.  IMaiiitifT  declares  thai  lip  was,  on  the  Slli  ot  Novem- 
ber in  IliG  second  year  of  Ihe  Queen,  lawfnlly  possessed  of  a  elnso  ol' land  and  a 
decoy  upon  il,  to  wliicli  wild  fowl  used  lo  resoil ;  and  llie  Plainlilf  had  at  his  own 
costs  and  charges  prepared  and  procured  (livers  decoy-dueks,  nels,  machines,  and 
oilier  en^'ines  for  th(>  deeoyini;'  and  taking  of  ihc  wild  fowl,  and  enjoyed  the  benefit 
in  taking  Iheni.  The  defendant,  knowing  which  and  inlendim/  lo  damnify  the 
Plahili/f  in  his  vivary,  and  lo  frighl  and  drive  away  the  wildfowl  used  to  resort 
thither,  and  deprive  him  of  his  [irolit,  did,  on  the  Sib  of  november,  resort  to  the 
head  of  the  said  pond  and  vivary  and  did  discharge  six  guns  laden  with  gun-powdor, 
and  with  Ihc  nois(>  and  slink  of  Ihe  gunpowder  did  drive  away  the  wildfowl  then 
being  in  the  pond;  and  on  the  1  Ith  and  \il\\  days  of  November  the  Defendant,  iiilk 
di'siijii  In  damnify  lb"  Plainlilfand  frighl  away  the  wildfowl,  did  place  himself  with 
a  gun  near  the  vivary. 

And  .so  on,  and  Chief  Justice  Holt,  a  .ludge  of  great  authority,  deals 
with  the  matter  thus  — 


When  a  man  usetb  his  art  or  his  skill  to  lake  Ihom  lo  sell  and  dispose  of  for 
his  profit,  this  is  his  trade;  and  be  that  binders  another  in  his  trade  or  livelihood  is 
liable  to  an  action  for  so  hindering  him.  Why  otherwise  are  scandalous  words 
spoken  of  a  man  in  his  profession  actionable,  when  without  his  profession  they  are 
not  so  ? 
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And  so  on 


But  lliornin  is  llie  diflercnco  to  lio  taken  bi-twen  a  liberty  in  which  thii  public 
hath  a  brnollt.and  that  wheroinlho  i)ublic,  is  not  concornt'd.  Tim  ollinr  is  wliero  a 
vioii'nt  or  malicious  act  is  done  to  a  man's  occupation,  profession,  or  way  of  getting 
a  livcliliood;  thnro  an  action  lies  in  all  cases.  Hut  if  a  man  dolii  him  damage  by 
using  tiiti  same  employment;  as  if  Mr  llicl<eringill  had  set  up  anotlior  decoy  on  bis 
own  ground  near  tlie  PlalntifTs,  and  tiiat  had  spoilt  the  custom  of  the  Plaintiff,  no 
action  would  lie,  because  he  bad  as  much  liberty  to  make  and  use  q  decoy  as  the 
Plaintiff. 

Tlie  action  was  simply  brought  against  the  Defendant  for  an  act  not 
pui  porting  to  be  done  in  exercise  of  a  right  of  his,  but  umlicionxly  done 
in  order  to  injure  and  damnify  the  PlainliH. 

Lord  Hannen.  -  At  page  1 10  in  tlie  "  Modern  Keport  ",  the  antithesis 
Is  brought  out  very  clearly. 

Suppose  the  Defend.inl  bad  shot  in  liis  own  ground,  if  he  had  occasion  to  shoot, 
it  would  be  one  tiling,  but  to  shoot  on  purpose  to  damage  the  Plaintiff  is  another 
thing  and  a  wrong. 

Sir  Charles  R'nsell.  —  Quite  so.  The  apposileness  is  clear  enough, 
because  the  Tribunal  will  see,  whatever  else  has  been  said  about  pelagic 
sealers,  tliere  is  one  thing  that  has  not  been  said,  and  could  not  be  said, 
and  that  is  litis  :  that  these  pelagic  sealers,  largely  American  and  large- 
ly Canadian,  wore  pursuing  pelagic  sealing  maliciously  intending  to  in- 
jure anybody.  They  were  pursuing  what  they  considered  to  be  a  right, 
and  they  were  pursuing  this  mode  of  capture  or  industry  in  order  to  earn 
the  profit  which  accrued  to  them  from  its  pursuit. 

.Now  I  turn  to  the  case  of  Amonj  v.  Flyn.  Hut,  why  these  cases  have 
been  cited,  1  do  not  know.  It  sometimes  has  come  into  my  mind  that 
my  learned  friend,  with  the  multiplicity  of  affairs  which  no  doubt 
occupied  him,  turned  some  intelligent  student  into  a  library  to  copy 
wholesale  passages  and  pages  wliich  have  some  remote  bearing  on  tiie 
case. 

Lord  Hannen.  — lUit  some  oftiiem  have  a  considerable  bearing,  and 
may  iiave  been  put  in  out  of  fairness  as  being  autiiorities  against  them. 

Sir  Charles  Russell.  —  Well,  my  Lord,  I  withdraw  what  I  said.  My 
learned  friends  have  been  good  enough  to  supply  us  with  them,  and 
I  witlidraw  wliat  I  said,  and  I  ought  not  properly  to  have  said  it. 

What  is  this  case?  It  is  a  case  in  which  one  .\mory  brought  an  action 
of  trover  against  Flyn  before  the  Justice  for  two  geese  :  It  is  an  American 
case  and  is  reported  in  10  .lohnson's  Reports. 

The  i)laintill'  proved  a  demand  of  Iho  geese  and  a  refusal  by  the  defendant  unless 
the  plainllir  would  first  pay  2o  cenls  for  liquor  furnished  to  Iwo  men  who  had  caught 
the  geese  and  (iledged  Ihem  to  the  defendant  for  it. 

The  geese  were  of  Ibe  wild  kind,  but  were  so  lame  as  lo  eat  out  of  the  hand. 
They  had  strayed  away  twice  before,  and  did  not  return  until  brought  back.  The 
plainlill' proved  property  in  them,  and  that  after  the  geese  had  left  his  premises,  the 
son  of  Ibe  defendant  was  seen  pursuing  them  with  dogs  and  was  informed  that  they 
belonged  to  the  plaintilT. 
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In  other  words,  they  wore  tame  geese,  and  that  is  what  the  Court  said. 

Per  curiam.  Tho  geese  ought  to  have  been  considered  as  reolaimed  so  as 
to  bo  Iho  subject  of  proporly.  Their  identity  was  ascertained  ;  tlioy  wore  lame  and 
gentle,  and  liad  lost  the  power  or  disposition  tu  My  away.  They  had  been  I'righlenod 
and  chased  by  the  defendant's  son,  with  the  knowledge  that  thoy  belonged  to  the 
plainlilf,  and  the  case  affurds  no  colour  for  the  inference  that  the  giM'se  had  regained 
their  natural  liberty  as  wild  fowl  and  tliat  the  property  in  them  had  ceased. 

Again,  on  page  1 17  is  tlie  ease  of  Goffv.  Kills ;  that  is  also  an  American 

authority,  reported  in  Ibtli  Wendell's  Keports. 

The  owner  of  hees  which  have  been  recluinied 

mark  the  word  "  reclaimed  "  — 

may  bring  an  action  o{  trespass  against  a  person  who.  cuts  down  a  tree  into  which 
the  bees  have  entered  un  the  soil  of  another,  destroys  the  bees  and  takes  the  honey. 
Where  bees  lake  up  their  abode  in  a  tree,  they  belong  to  the  owner  of  the  soil, 
if  they  are  unreclaimed,  but  if  they  have  been  reclaimed,  and  their  owner  is  able  to 
identify  his  properly,  they  do  not  belong  to  the  owner  of  the  soil,  but  to  him  who 
had  the  former  possession,  although  be  cannot  enter  upon  tlie  lands  of  the  other 
to  retake  them  wilhoul  subjecting  hinisulf  to  an  action  of  trespass. 

The  only  point  on  that  which  I  should  have  thought  was  a  little 
douhtful,  but  which  !  think  is  not  material  here,  is  where  he  says  it 
belonged  tu  the  owner  of  Ihe  tree.  I  do  not  think  myself  that  that  would 
be  quite  so.  It  merely  means,  I  think,  Ihey  belonged  to  him  in  the  sense 
that  he  would  have  the  right  to  take  them. 

Mr  Carter.  —  The  case  does  not  decide  it. 

Sir  Charles  Russell.  —  No.  1  atn  much  obliged  to  my  learned  friend ; 
it  is  really  a  mistake,  it  is  the  headnote  by  the  reporter  of  the  case,  and 
not  the  Judgment.  I  have  Iho  reports  here,  and  they  arc  at  the  service  of 
any  Members  of  the  Tribunal  who  desire  to  look  at  them. 

Then  it  proceeds. 

Error  from  the  Madison  Common  Pleas.  Kills  sued  Goff  in  ajustice's  court  in 
trespass  for  taking  and  destroying  a  swarm  of  hecs,  and  the  honey  made  by  lliem. 
The  swarm  left  the  hive  of  the  plainlifl",  flow  ofl'  and  went  into  a  troo  on  the  lands  of 
the  Lenox  Iron  Company.  The  plaintifl'kept  Ihe  beos  in  sight,  followed  them,  and 
marked  the  tree  into  which  tin  y  entered. 

This  was  obviously  a  swarm  wliich  the  PlaintilT  had  liived;  he  was 
able  toidenliiy  lliem ;  lie  keeps  them  in  sight,  follows  them,  and  marks 
the  tree  into  which  they  enter. 

Two  months  afterwards  the  tree  was  cut  down,  the  bees  killed,  and  the  honey 
found  in  tho  troo  taken  by  the  defendant  and  others.  The  plaintiif  recovered  judg- 
ment, which  was  aflirmed  by  the  Madison  Common  Pleas.  The  defendant  sued 
out  a  writ  of  error. 

By  the  Court,  Nelson,  J.  :  Xnimals  ferse  naturx,  when  reclaimed  by  the  art  and 
power  of  man  — 

That  is  the  true  doctrine  of  reclamation  : 

are  the  subject  of  a  qualiliod  property;  if  they  return  to  their  natural  liberty  and 
wildness,  without  the  animus  reverlendi,  it  ceases.  During  tho  existence  of  the  qua- 
lified property,  it  is  under  the  protection  of  tho  law  the  same  as  any  other  property, 
and  every  invasion  of  it  is  redressed  in  the  same  manner.  Rees  are  ferae  natnnr, 
but  when  hived  and  reclaimed,  a  person  may  have  aqualiliod  properly  in  them  by 
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the  law  uf  ualiirc,  as  well  as  thu  civil  law.  Ocriipalinii,  that  is  hiviiij;  or  iiiclcisiiiK 
them,  (tivos  propiMty  in  tlii'iii.  Tlicy  arc  now  a  (•(Hiiinini  >pccics  of  pmpcity,  ami 
an  aiiiric  of  liailc,  ami  llic  wildncss  of  llicir  iialure,  by  cxpcrji'iicc  and  practice,  has 
become  essentially  suhjccled  to  the  art  and  power  of  man.  \u  mirechiinied  swarm, 
like  all  oilier  wild  animals,  belongs  to  Ihu  first  occupant  —  iu  oilier  words,  to  the 
person  who  llrsl  hives  them ;  but  if  the  swarm  lly  from  liie  hive  of  another,  his 
(pialilled  properly  continues  so  Ion;;  as  ho  ran  keep  them  In  sijrlil,  and  possesses 
the  power  to  pursue  llu'iu. 

That  is  nil  I  think  that  I  need  ivaii  of  that  cajie. 

Now,  the  case  of  Blades  r.  Hi</i/s  is  on  pajje  I  I'.t;  and  I  have  I  ho  re- 
port of  tiiat  case  iiere  also.  It  was  deeided  hy  the  House  of  Lords  in  IHtia. 
Yon  will  (ind  il  reported  in  (he  Mth"  House  oI'Lords'Cases",  al  pa^eO^I. 
The  sole  ([iiestioii  in  liie  case  was  Ihis;  —  Was  the  properly  in  eei'iain 
rabltits  killed  by  a  trespasser  on  the  land  of  anolher  person, in  the  man 
who  killed  them,  or  were  the  dead  rahhils  the  properly  of  liic  man  on 
whose  land  Ihey  were  killed?  And  I  yesterday  staled,  siihjecl  to  being 
corrected  by  the  .Maiupiis  Venosia  if  I  am  wron;;,  Ihal,  accordinp,  lo  the 
Homan  Law,  the  ac.  lal  laker,  Ihough  a  trespasser,  wonlil  have  the 
rifjht  of  property;  wherein  the  .Vmerican  and  liie  Kurdish  I..aw  ilill'er  from 
the  lloman  Law.  The  sole  tiuestion,  therefore,  in  the  ease  was,lo  which 
of  two  persons  did  the  jiroperly  belong.'  The  nibbits  were  shot,  and 
the  (jiiestion  was,  to  whom  they  belonged? 

Now,  Lord  Chancellor  Westbiiry,  at  page  (Wl,  llius  states  the  law. 

My  Lords,  wlieu  il  is  said  by  writers  on  lln'  common  law  of  Kn^land  that  there 
is  ai|ualilicd  or  s[iecial  ri^rlit  of  pmpi'rly  in  f;ame,  that  is  in  animals  /i?c,i'  luilurx 
which  are  lit  for  the  food  of  man,  whilst  they  continue  in  their  wild  slate.  I  appre- 
hend that  the  word  "  properly  "can  mean  no  more  than  the  exclusive  right  lo 
catch,  kill  and  appropriate  such  animals,  which  is  sometimes  called  by  the  law  a 
reduction  of  them  into  possession.  This  ri^rlit  is  said,  in  law,  lo  exist  rnlinne  xoll 
ov  rnliiitw  /ififiki/ii.  fori  omit  the  two  other  heads  of  properly  in  frame  which  are 
stilled  by  Lord  Coke,  namely  /irnpley  iinluxtrinm  and  nitinii''  iiitpDleiilir,  for  these 
grounds  apply  to  animals  which  are  not  in  the  proper  sense  fer,v  iiiiliir;v.  Pro- 
perly raliuiie siili  is  the  common  law  right  which  every  owner  of  land  has  to  killand 
take  all  such  animals  /ovi-  nuluix  as  may  from  time  to  time  he  found  on  bis  land, 
and  as  soon  as  this  right  is  exercised  the  animal  so  killed  or  caught  becomes  the 
absolute  properly  of  the  o\yner  of  the  soil. 


Then  further  on  he  continues  : 

The  (|ueslion  in  the  present  case  is  whether  game  found,  killed,  and  taken  upon 
my  land,  by  a  trespasser  becomes  my  property  as  much  as  if  il  had  been  killed  and 
taken  by  myself,  or  my  servant  by  my  authority.  L'poii  principle  there  cannot.  I 
conceive,  bo  much  diflicully.  If  [iroiierty  in  game  ho  made  absolute  by  reduction 
into  possession,  such  reiluclion  must  nol  be  a  wrongful  act,  for  il  would  be  unrea- 
sonable to  hold  Ihal  the  act  of  the  trespasser,  that  is  of  a  wrongdoer,  should  divest 
the  owner  of  the  soil  of  his  ((ualillod  properly  in  the  game,  and  give  the  wrongdoer 
an  absolute  right  of  properly  lo  Ihe  exclusion  of  the  rightful  owner. 

Hul  in  game,  when  killed  and  taken,  there  is  absolute  property  in  some  one, 
and,  therefore,  the  property  in  game  found  and  taken  by  a  trespa.sser  on  the  land  of 
A.  must  vest  either  in  A.  or  the  trespasser;  and,  if  it  be  unreasonable  to  hold  that 
the  property  vests  in  the  trespasser  or  wrongdoer,  it  must  of  necessity  be  vested  in 
A.,  the  owner  of  the  soil. 
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Then  he  proceeds  to  Ihe  conchision  thai  it  vosled  in  the  owner  of  the 
soil. 

In  (liis  (.onneclioM  an  crroneniis  reference  I  Ihink  is  made  hy  my 
learned  friends  in  note  in  Iheir  printed  .\rj;nmenl  atlriltiitiii};  I  thinly  to 
Lord  Chelmsford  ^Nhal  in  point  of  fart  I  think  Lord  (".lielmsford  did  not 
say.     The  note  is  on  pafjo  .")i. 

Lord  Cliaiicclldr  (".hcliiisl'onl  luailo  Ihi'  pnipusilioii  Dial  I'vciy  tiling'  must  Im> 
owned  by  some  ini-.the  ^'louiid  of  liis  dt'cisidji  in  llu!  Il.mst<  id'  Lords  in  lliu  case  of 
Bladei  v.  ll-figa. 

I  think  that  will  not  bo  fonnd  to  he  (piile  correct. 
Mr  Carter.  —  I  should  say  it  was  enlirely  correct  from  what  yon  have 
read. 

Sir  Charles  Russell.  —  I  liave  not  yet  read  Lord  (".lielmsford. 
LordHannen.  —  He  uses  a  plirasc  which  .Mr  Carter  thinks  is  equiva- 
lent. 

Sir  Charles  RuBsell.  —  I  (juite  afjrec.  applied  to  the  particular  case  it 
is  liie  equivalent  of  it,  and  it  is  quite  right,  hut  the  statement  is  attributed 
to  Lord  ('.lielmsford. 

Lord  Hannen.  —  II  is  not  a  general  |)ropositioii:  it  is  with  regard  to 
the  facts  of  the  particular  case. 

Sir  Charles  Russell.  —  Ouite  so,  it  is  not  worth  dwelling  upon.  The 
general  |)ropositioii  Ihal  everylliiiig  must  be  owned  by  somebody  is  attri- 
buted to  Lord  C.helnisi'ord. 

Lord  Hannen.  —  I  have  opposite  to  my  note  on  (hat  "  page  I  111  "  ; 
there  may  be  something  there. 

Sir  Richard  Webster.  —  That  is  where  it  is  noted  in  the  .Appendix 
later  on. 

Sir  Charles  Russell.  —  Yes  that  is  the  page  1  have  now  got  to  in  the 
-Vrgument.  It  is  not  worth  dwelling  upon.  The  Judges  agree  in  saying 
the  rabbits  wiiicli  were  killed  were  wild  :  they  were  killed  bv  a  trespas- 
ser on  Ihe  land  of .'  id  the  question  was  whose  is  tlie  properlv?  .\nd 
contrary  to  the  Homa.  .aw  they  arrived  at  the  conclusion  Ihal  the  properlv 
was  not  the  trespasser's,  but  that  of  the  man  on  whose  land  it  was  killed. 
The  President.  —  Hefore  you  leave  that  subject,  will  you  allow  me  to 
put  a  question  relating  to  one  of  Ihe  earlier  cases  because  I  should  like  to 
know  your  explanation. 

Sir  Charles  Russell.  —  On  what  page  is  it  ? 

The  President.  —  It  is  about  the  white  swans  on  page  Hi.  There  is 
this,  that  properly  vested  in  the  King  by  reason  of  his  prerogative 
because  — 

VolatiUa  iijiix  sunt  fenr  nalurx)  alia  sunt  ifgnlin,  alia  rommuiim. 

Well  of  course  instead  of  "  volati/ia  "  you  might  use  imima/ia  in 
general.  Would  you  consider  that,  in  theeaseof  the  white  swans,  this  pro- 
perty vindicated  by  the  King  of  England  would  go  beyond  the  limi'  r " 
the  jurisdictional  power  of  the  King  of  England  —  would  yon  consider  uial 
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nfl  a  rifi;li(  of  .ibsoliilt!  |)ro|M>i-ly,  \>liii;li  mi|{lil  bo  viiidiniliMl  even  al>roii(i 
out  of  llie  limils  (iniie  reiilin? 

Sir  Charles  Russell.  —  I  should  like  to  rousider  Unit.  Itaron,  it'  you 
think  it  ini|M)rtant;  hiil  I  should  liiive  thou^dil  not. 

The  President.  —  Yes  I  slioidd  like  to  have  some  explaimlion  of  it.  If 
you  like  to  think  u\'  it  hy  to-morrow  please  do  so. 

Senator  Morgan.  -  l)u  you  mean,  Mr  President,  going  outside  tlio 
realm? 

The  President.  —  Yes,  with  referone('  l(.  the  question  you  put  hefore. 

Senator  Morgan.  —  II'  the  (lov(>rnment  hastherighl  hy  its  munieipal 
laws  to  appropriate  to  ilsell'  all  pi'operty  that  does  not  heloiig  to  any- 
body else  it  docs  not  neecssarily  follow  that  that  right  must  be  reeo- 
gni/.ed  by  other  nations. 

The  President.  —  Widl,  Sir  Charles,  i»erliapsyou  will  be  kind  enough 
to  think  of  it. 

Sir  Charles  Russell.  —  Yes,  I  should  say.  as  regards  the  nationals  of 
the  particular  rounlry,  that  the  legislative  power  miglit  decriM!  anyliiing  it 
pleased  as  regards  property  in  white  swims  or  anything  else  wherever 
that  property  was,  in  any  part  of  the  world,  as  regards  subjects  or  natio- 
nals; but  so  far  as  legislation  could  alfiMi  anything  outside  the  territory, 
so  far  as  foreigners  are  concei-ned,  I  should  have  su|tposed  it  could  not 
affect  theiti  outside  the  realm. 

Senator  Morgan.  — The  question,  to  my  mind,  arose  more  particularly 
in  respect  to  liiat  part  of  the  tiiree  propositions  submitteil  in  .Vrtiide  [  of 
the  Treaty,  I'elaling  to  the  right  of  pelagic  hunting,  aswc  cull  it,  the  right 
of  taking  seals.  It  includes  and  makes  it  incumbent  upon  the  .Arbitrators 
to  decide  as  to  the  rights  of  the  citizens  and  subjects  of  both  countries, 
not  one  but  both.  Well,  ii  is  a  material  fact  that  the  United  Stales  have 
asserted  and  acquired  property  by  theii'  municipal  laws  in  the  fur-seals 
within  their  recogni/cd  jurisdiction.  When  the  seals  are  beyond  that 
jurisdiction,  then  the  Tribunal  has  to  decide  wbelher  the  citizens  of  the 
United  Stales  have  the  right  to  take  those  simiIs  although  they  are  appro- 
priated to  the  Government  of  the  United  Stales,  ami  their  taking  within 
the  jurisdictional  limits  of  the  United  Stales  is  pi'ohibitcd  under  severe 
penalties.  It  is  a  peculiar  altitude  as  the  case  is  stated  here,  and  one  that 
hu 
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Sir  Charles  Russell. —  .May  I  point  out,  Senator,  there  seems  to  be  a 

'amental  error  of  fact  in  the  statement  you  have   made,  because  the 

id  States  never  has,  by  its  legislation,  asserted  properly  in  the  fur- 


mator  Morgan.  —  We  differ  as  to  that,  you  see. 

.ir  Charles  Russell.  —  Well,  I  shall  be  glad  to  be  referred  to  any 
plti  j  where  they  have  asserted  properly.  They  have  asserted  an  exclusive 
right  of  legislation  in  the  eastern  part  of  Hehring  Sea.  They  have,  by 
that  legislation,  claimed  to  exclude  all  persons  from  the  pursuit  of  pelagic 
sealing  in  that  area;  but  they  have  never  by  legislation,  or  by  judgment 
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ill  uny  of  lliit  Courts,  ariiriiuul  |)i'o|it>t-(y  in  liio  riii-s(;al  I'itlicr  in  llic  UtiiltMl 
Sillies  or  ill  aiuiioly  (•is('. 

The  President.  — Tlial  i^  aiiiii'slioiioiracl  wliiili  hiiin  Ih!  ilill'ciTiit  t'l-oin 
IJK!  oliior,  l)iil  I  NNuiiJi!  lilti' lo  l\iii)\N  \oiii' o|>iiiioii  on  llii>  i|iicNtioii  of  ri^lil 
in  lii(!  riiHo  of  swans.  II  is  nol  ahsolnloiy  irreluvanl,  I  lliiiik,  and  I  shoiild 
lilvi!  lo  Ileal'  Noiir  oltsei'vations  ahoni  it. 

Sir  Charles  Russell.  ~  (lei'lainl\,  Sir. 

I  will  only  li'onlilu  llie  Trilinnal  hy  readiiif;  one  iiioii'  |)assa^(;  from 
llio  jiid^iniMil  of  Lord  Clielnislord,  on  |iaf,'c  (WiK  of  lliu  lleporl. 

Willi  i'i's|ii'rllii  Willi  .'iiiil  niircrjiiiiiieil  nnimals,  llii'ii'riiii',  tlii'ii'  cm  lii>  an  ilniilit 
llial  Ml)  |iiii|)rii.v  i'\isls  In  llipiii  su  Imiij;  as  llicy  ii'iiiaia  in  (lin  stalo  nf  iialaio.  It  is 
alsu  (M|iiall,v  ri'i'tuiii  that  \vlii-ii  killnd,  or  roclaiiiiiMl  by  (lin  owiier  oC  tlie  land  on  which 
tlK^y  arn  rmind,  nrliy  lii'*  aiilliitrily,  lln'v  huciinii!  al  nncii  his  proprrly,  ahsoluhdy 
when  Ihey  are  Uilled,  and  in  a  i|nalilli'il  iiiaaiii'i'  when  lliey  an'  ii'ilaiined'? 

Thai  islosay,  when  lliuy  wrc  reelainied  ilii;  properly  is  (juaiiliiul  and 
not  iihsolnle.     If  llnsy  eseapo  aj^aiii,  the  property  is  j;one. 

Till!  next  case  is  the  very  lonj;  ease  of  Moi'f^an  and  tlie  exeenlors  of 
Lord  Ai)erj;aveiiiiy  a;;ainst  Ilie  Karl  of  Altei^iaveiiny.  I  have  here  liic 
report  of  lliat  case  in  I'nil  as  it  is  reported  in  llie  Klh  C.oininon  lleneh 
Iteporls  at  paf,'e  708. 

This  ease  of  Lord  Aian'f^aveiiny  rovers  a  f^ood  many  pa;i;cs  in  the  prin- 
ted Ai'j;i-  .,eiil;  liiit  llie  point  may  he  stated  very  hrielly.  The  short 
poinlwiislhis  :  If  eertaiiuleer  wore  wild  and  niireelaimed,  they  did  no!  pass 
to  Ihe  personal  reprc3enlalivcs  of  Ihe  late  owner.  If  Ihey  were  reclaimed 
so  as  lo  he  in  the  category  of  domeslicaled  animids,  Ihey  did  pass  lo  the 
representative  of  the  late  owner.  That  is  Ihi!  short  point.  I  will  read 
first  of  all  what  Ihe  jnry  found.     Tlie  facts  are  stated  in  various  ways  : 

These  deer  were  fed.  They  were  descrihcd  as  to  their  liahits  as 
bciufi  lo  a  lai'j;e  exieiil  at  least  lame,  some  shy  and  limid.  Tiie  report 
conlinues  : 

Tlial  Ihny  very  rarely  esrapnd  onlofllin  liminilarios;  that  (hoy  were  atlondod  by 
keepers,  and  wore  fiul  in  the  winter  with  hay,  ho.iiis  and  (itlinr  Inod  ;  (hat  a  lew' 
ycar-i  back  a  i|uantity  of  doer  had  been  hronnlit  Iroai  some  other  place  and  tar- 
ned  into  Kriil;,'e  l>ark ;  that  the  does  were  watched,  and  the  fawns,  as  they  drop- 
ped, were  conslanlly  marked,  so  lh.it  their  nj^r.  al  a  fntare  limo  might  be  asi;or- 
laiiicd  :  that,  at  certain  times,  a  nanibnr  of  deer  were  selected  from  the  herd, 
caught  with  (he  assistance  of  dogs,  and  were  pnl  iiilo  certain  parts  of  tin'  park, 
which  wi'ri'  llu'ii  inclosed  from  the  rrst,  of  saflicicnl  ixtcnt  to  depasture  and  give 
exercise  lo  the  sclocled  deer,  which  were  fattened  and  kiiii'ii,  cilhcr  for  consump- 
tion, or  for  sale  lo  venison  di'alers;  Ihal  the  deer  were  usaally  killed  by  being 
shot;  that  there  was  a  regular  oslablishmcnl  of  slanghler  iiouses,  for  preparing 
and  dressing  them  for  use. 

Those  arc  all  the  facts  1  need  trouble  you  with. 
The  jury  found  that  Ihe  place  was  an  ancient  park  wilii  all  Ihe  incidents 
of  a  legal  park  :  Secondly,  that  Ihe  boundaries  of  the  ancient  park  could 
be  ascertained.     They  expressed  a  wish  lo  abstain  from  finding  for  either 
plaintiffs  or  defendant;  but  upon  being  required  to  do  so,  they  found  a 
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verdict  for  llie  plaiiililTs,  and  stilled  that  llie  animals  liad  boon  originally 
wild,  but  iiad  i)een  nM'lainicd.  Tliorfilbrc  the  jury  found  lliat  Ibey  were 
reclaimed  animals  —  originally  in  the  class  of  wild  animals,  but  reclaimed. 

Then  the  ride  came  on  for  argument.     1  read  now  from  tliejudgmenl. 

The  President.  —  Does  it  .ippear  that  tiiose  deer  were  selected  and 
shut  up  to  be  fattened? 

Sir  Charles  Russell.  —  Oh  no  ;  the  question  arose  as  to  all  the  deer, 
some  of  wiiom  were  siiut  up  and  fattened.  The  report  continues  :  — 

'I'lio  'Mill!  camt!  on  Id  I)u  arpni'd  in  faster  tnrm,  I8J8;  and  it  appeared,  npon  llio 
(lisi'iission,  thai  tlii>  objection  that  no  sufdcient  verdict  liad  bi'(;n  found  by  the  jury, 
had  been  ur^ed  upon  a  misapprehension  of  winit  liio  jury  had  said. 

The  Judgment  of  the  court  was  delivered  by  Mr  .Justice  Maule,  llie 
argument  having  been  heard  before  Chief  .iustice  Wilde,  .Mi'.luslice  (".oil- 
man, and  .Mr  .Iustice  Creswell  :  and  the  learned  .ludgc  said. 

Tlie  secfind  obji'elion  lo  liie  siiinniinfr  up  of  thi;  .Indge  wa-f  Dial  llie  ,hiii>:e  had 
niisiliierl'.'il  tlie  jury:  and  it  was  couteudod.  in  supjiort  of  tiial  olijeilioii,  lliat  the 
■Iudj.'e  iniisl  he  hidd  to  liave  nusdirerled  Iho  jiu'y  in  haviiif;  oniitlcd  lo  impress 
suflieienlly  upmi  llieiii  llie  iniporlanee  of  tlie  fael  of  llie  deer  heiii).'  UepI  in  an 
aneieiil  le;.'al  |iaik.  Hut  Hie  jiidiie  (/('./  disliiiely  diieel  llie  alleulion  of  Hie  jury 
to  Hie  fad  (  'he  deer  hein;.'  in  a  lejjal  park,  if  siirh  shoiil.l  bi;  Iheir  ctpiiiion  of 
the  place,  as  an  iiii|iiirlanl  injiiedieiil  in  Hie  coiisideralion  of  Hie  (p'eslion  whe- 
ther Hie  deer  were  reclaimed  or  not,  when  he  direiled  Iheiii  thai  tlie  question 
whether  Hie  deer  had  been  reclaimed,  must  be  delermined  by  n  consii'eralion, 
among  the  other  mailers  pidnled  out  of  the  nature  and  diuiensions  of  Hie  park  in 
which  they  were  eonlined;  and  we  do  nol  [lereeive  any  objeclioiiahle  omission  in 
the  Judge's  direelinii  in  lliis  resperl,  unless  Hie  jury  oiighl  lo  have  been  lirecti'd 
thai  such  fact  was  roinliisive  lo  negative  the  leclanialion  of  Hn;  deer. 

Then  he  proceeds  lo  deal  with  the  fads,  and  he  says  : 

It  is  not  eonlended  Hial  there  was  no  evidence  (it  lo  hi;  siibniilled  to  Hit.'  jury, 
and  Ibal  IhiMefore  Ihe  plnintilf  oiighl  lo  have  bei'ii  iionsiiileil:  bill  il  is  said  llial 
the  welglil  (d'Ihe  evidence  was  agaiiisl  Ihe  verdiel. 


lie  deals  with  that  question  thus  : 


:or 


In  eoiisidering  wliellier  Ihe  evideiiei,'  warranted  Ihe  verdiel  upon  Ihe  issue, 
whelher  the  deer  were  tamed  and  reelaimeil,  Hie  observations  made  by  Lord  Chief 
Justice  NN'illes  in  Ihe  i-ase'of  /Ao'ie.v  v.  /'"»■/•// are  deserving  of  alleulion.  The 
diU'creiice  in  regard  lo  the  mode  and  object  of  keeping  deer  in  modern  limes,  from 
lliat  which  anciently  prevailed,  as  pidnled  out  by  Lord  Chief  Justice  Willes  cannot 
be  overlooked.  11  is  truly  stated,  thai  ornament  ami  piollt  ai'i'  Hie  sole  objects  for 
whiidi  dei'r  are  now  ordinarily  kepi,  whellier  in  ancient  legal  parks,  or  in  modern 
inilosuri's,  so  called :  the  instances  being  very  rare  in  which  deer  in  such  places 
are  kept  and  used  for  sport;  iiiili'i'd,  their  whole  management  dilVerliig  very  little, 
if  at  all.  I  loin  that  of  sheep,  or  of  any  other  animals  kept  for  prolil.  And  in  this  ease, 
the  evidence  before  adverted  to,  was,  that  the  deer  were  ri'gularly  fed  In  the  winter; 
the  does  with  young  were  watidied;  Hie  fawns  taken  as  soon  as  dmipped,  and 
marked:  seleclions  from  the  herd  iiiado  Iroiii  lime  In  lime,  fattened  in  |iliices  pre- 
pared for  them,  and  afterwards  sold  or  consumed,  —  with  no  dillereiice  of  circiiins- 
laiice  llian  what  ,ittacheil,  as  beloii.  s(aleil,  to  animals  kept  for  piolil  and  food. 

.\s  to  some  being  wild,  and  some  lame,  it  is  said,  —  individual  animals,  no 
douh: ,  dilfered,  as  individu.ds  in  almost  every  race  of  animals  are  found,  under  any 
circumslaiiees,  to  diller  in  Tie  degree  of  tanieness  (hat  belongs  lo  them.     Of  doer 
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kopt  ill  stalls,  some  would  ho  I'oiiikI  laiiio  and  ;.'ciilU',  ami  oIIhts  i(iiili'  iiii'clai- 
mablc.  -n  llie  sense  of  lompcr  and  (luiolnoss. 

Upon  a  quoslion  wliotlior  door  arc,  tamed  and  reclaimed,  each  case  tmisl  depend 
upon  the  [larlicular  facts  of  it;  and,  in  this  ease,  the  Court  thiiik  that  Hie  faets  were 
su(di  as  were  pro[)er  to  he  suhniitteil  to  the  jury  ;  and,  as  it  was  a  (piestion  of  fact 
f(n  the  jury,  the  Court  cannot  perceive  any  suflicient  {.'rounds  tcj  warrant  it  in 
sayinff  thai  the  jury  have  come  to  a  wronj;  conclusion  upon  the  evidence. 

I  lliernfore  wisli  to  point  out  tliat  all  that  case  really  shows  is  that,  upon 
certain  evidence,  it  was  submitted  as  a  (|ueslion  of  fact  to  a  jury,  who  are, 
according  to  the  Kiiglish  system  of  jurisprudence,  charjjed  with  llie 
determination  of  (|ueslions  of  fact,  whcllier  or  not,  in  tlie  circumsliinces 
of  llu!  particular  case,  (he  deer  in  (pieslion  belouf^ed  lo  llie  calej^oryof  wild 
and  unreclaimed  deer,  orhidongedlo  the  calegory  of  tamed  and  reclaimed 
deer;  whether  in  fact  in  the  opinion  of  the  jury  they  were  lamed  and 
reclaimed.  The  jury  found  thai  iii  fact  llie\  were  tamed  and  reclaimed. 
That  is  the  whole  case. 

Next  we  have  the  case  of  Davie-i  v.  Pnivell,  which  is  re[)orledin  W'illes' 
Hoports.  it  was  decided  in  17;57,  long  previous  to  the  case  last  men- 
tioned; ill  the  middle  of  the  last  century,  '''his  was  of  the  same  class 
of  cases  for  which  I  niusi  he  forgiven  for  uttering  one  word  of  explanalion. 
This  was  also  on  demurrer.  It  is  found  on  |)agc  12(3  of  the  I  idled  Slates 
.\rgument  : 

Trespass  for  hreakin;.'  aud  enteriiifr  (he  close  of  the  plainlilT  called  Caveisliam 
Park.  Containing  <>()()  acri.'s  irf  land,  etc.,  for  Ircadinj:  down  the  j;rass.  and  for 
chasing',  lakiiifT  and  carrying  away  rfi/riw/.v  /iw/.v.  riili;lirei,  100  bucks,  100  does 
and  liU  fawns  id' the  value  of  £  (iOO  cd'  llie  said  plaintiff  iiictusiis  I'l  rnnrclatas  in  the 
said  close  of  tlie  plainlilf . 

You  will  see  therefore  that  the  plaintiff  was  com|)laiuiiig  that  these 
10(1  bucks,  does,  etc.  which  he  said  were  his,  were  inilusdn  el  roanialiis 
in  tlie  dose  of  the  plainlilT. 

Lord  Hannen.  —  Can  \oii  explain  the  use  of  lliat  Latin.  It  was 
long  after  Latin  iiad  been  used  in  that  way. 

Sir  Richard  Webster.  -  .V>  laic  as  llie  middle  of  the  last  centurv  I 
think  some  words  vere  stil!  used  in  ci.'i'laiii  |iortioiis  (if  the  pleadings. 

Lord  Hannen.  —  Thai  is  Ihe  explanation  I  iiad  given  of  it,  thai  certain 
phrases  were  used. 

Sir  Charles  Eussell. — ^'es;  cerlaiii  words  of  art  were  used  in  Ihe 
Latin  tongue.  I  lliiniv  that  is  llie  exphiuatioii.  lint  the  ipieslion  here 
was  :  Whether  thev  wore  distruinahle  for  reiil  which  llie  pkiintilT  owed 
lo  his  landlord,  !,oi'd  C.adogau  ;  and  if  lliey  wei'e  tin!  plaintifl's  properly 
Ibey  were  distrainable  for  rent,  luit  if  they  were  not  the  plaiuliff's  prop- 
erty, if  thev  were  animals  fi'r:r  mitiinr  and  wild,  then  they  were  not 
dislrainable;  but  he  was  complaining  that  thi>y  had  been  seized  lo  pa\ 
Ihe  rent  he  owed,  {iiid  he  describcHJ  them  as  bis  own  bucks  and  his  own 
fawns,  as  inchisas  vl  vti.nclutds  in  bis  close. 

This  is  again  raised  oit  deiniiirer.  That  is  to  sa\  the  plaintiff 
having  nuide  this  eoiu|)laint,  the  defendant  pleads,   "  I  seized  llieiii  for 
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rent.  Admitting  all  yourfacls,  I  seized  lliem  for  rent";  whereupon  a  de- 
murrer to  that  defence.  If  you  will  turn  to  paf^e  127,  tlicmalter  explains 
itself  pretty  well,     it  is  the  second  paragraph  : 

To  this  pica  llio  plaintifl'  demurs  generally,  and  the  defendants  join  in  de- 
murrer. 

The  technical  effect  of  that,  Mr  President,  is  tiiis  :  That  (he  plaintiff 
says  :  Although  I  admit  that  the  facts  you  set  up  in  tlie  defence  are  true 
in  fact,  I  deny  that  in  point  of  law  they  afford  an  answer  to  my  claim. 

Tiial  is  the  effect  of  the  demurrer.     Then  the  report  goes  on  : 

And  llu>  single  q\ics(ion  thai  was  suhniitd'd  lo  llio  judgment  of  the  court  is  whe- 
ther those  deei'  under  these  circumstances,  as  they  are  set  forth  in  the  pleadings 
were  dislrainahle  or  noi.     11  was  insisted  lor  the  plainlill'  that  Ihoy  were  not; 

(1)  Because  Ihey  were  not  fevx  inihir.v,  and  no  one  can  have  ahsolute  property 
in  them. 

(2)  Itocause  Ihey  are  not  chattels,  hut  are  to  ho  considered  as  hereditaments  and 
incident  to  the  park. 

(3)  Because  if  not  horidamiMils,  Ihey  were  at  least  pari  of  the  thing  demised. 
({)  Their  last  argument  was  drawn  '///  iniixitaln,  because  there  is  no  instance  in 

which  doer  have  hcon  adjudged  to  ho  dislrainahle. 

Tiien  the  argument  is  set  out.  The  judgment  of  the  Chief  Justice 
is  given.     He  says: 

I  do  admit  that  it  is  generally  laid  down  as  a  rule  in  the  old  hooks  that  doer, 
conies,  i^tc,  are  foiw  iKitnnc,  and  that  Ihey  are  not  dislrainahle;  and  a  man  can 
only  have  a  properly  in  them  i-iilimie  Inn. 

"  Jiiitionc  lori  "  is  only  another  way  of  saying  ratio/ie  -loli. 

And  llierel'ore  in  (he  case  of  swans  (7  Co.  Ki.  Ui,  I",  1S>  and  in  several  oilier 
hooks  Ihere  oiled  il  is  laid  down  as  a  rule  that  whore  a  man  hriiigs  an  action  lor 
chasing  and  taking  away  doer,  hares  and  rahhits,  elc.,h(>  sliall  mil  say  .v/nv,  hecauso 
he  has  llieni  imly  for  his  game  and  pleasure  nitiiine  pririlei/ii  whilst  Dh  \  are  in  his 
park,  warren  etc.  Bnl  lliero  arc  writs  in  the  register  (fol.  102),  a  book  nl  thegrealesl 
authority,  and  several  ollnM-  places  in  that  hook  which  show  that  this  rule  is  not 
always  adherred  to.  The  writ  in  I'olio  102  is'  ijnare  cliiiisiiiii  i/ixiiix  ct  hitnwH  cl 
cimiriiliix  siio-1  rcjiil. 

Tlio  I'oason  given  lor  the  opinion  in  llu!  hooks  why  liiey  are  not  dislrainahle 
is  Ihal  a  man  can  have  no  valuable  properly  in  Ihom,  olo. 

Then  comes  tiie  real  ground  of  tiie  decision,  the  second  paragraph 
at  the  lop  of  page  128  : 

.\nil  Ihal  Ihis  is  Iho  case  of  Iho  di>or  which  are  dislrainod  in  lliis  present  case 
is  admilled  in  llio  |iloadings.  The  plainlill' by  bring  an  acliim  of  trespass  for  them 
in  some  measure  admils  liimsolf  In  have  a  pro[iorly  in  Ihom  ;  and  Ihoy  arc  laid  lo 
be  incliix<i.t  el  ranniiihis  in  liis  close, 

"  They  are  laid  to  he  ".  means  ••  alleged  to  he  " — 

which  al  least  gave  him  a  properly  ralimn'  fuci ;  and  Ihey  are  laid  to  bo  taken 
and  dislraini'd  tiiori! ;  but  what  fnllows  makes  it  still  sirongcr,  for  in  Iho  demise  sol 
forth  in  the  plea  and  on  which  lln^  i|uestiiin  tieponds,  they  are  several  tinnis  called 
the  deer  of  .lohn  Davios,  Iho  plainlill'. 

....  The  phiintilfllierefiire  in  Ibis  case  is  estoppeil  lo  say  cither  Ihal  he  liad 
no  pioporly  in  Ihom  or  that  his  property  was  of  no  value. 
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The  case  is  a  case  decided  on  demurer  and  i(.  is  only  of  interest 
Icclinically.     !t  decides  notliing.     II  simply  says  — 

Yoii  as  plaiiitiir  liavo  allegnd  lliey  wore  your  property.  If  lliry  wcrn  your  pro- 
perly, tliey  worn  distiainal>!o.  T'lc  Court  tlioroforo  say  it  is  a  good  plea,  and  it  is 
a  good  answer  to  your  ••'dim. 

I  have  come  to  the  end  of  all  the  authorities  cited  on  the  question  of 
property,  with  one  exception,  and  liiat  is  an  additional  authority  cited  by 
my  learned  friend  Mr  Phcl|)s  at  page  180  of  the  printed  argument.  That 
is  the  only  case  which  he  adds  to  the  authorities  cited  by  my  friend 
Mr  Carle,  the  case  of  Honnam  v.  Mode/.  This  is  a  case  of  rooks.  1 
have  got  the  report  here  for  the  use  of  my  learned  friends  if  they  desire 
it,  or  for  any  member  of  the  Court ;  but  there  is  quite  enough  in  this  for 
me  to  refer  to. 

The  facts  there  are  these : 

The  declaration  [that  is  to  say  the  iilaiiitifTs  clainij  slated  that  liic  plaintiff 
was  possessed  of  a  close  of  land  with  trees  growing  Ihereon,  to  which  rooks  had 
boon  used  tc  resort  and  to  settle  and  to  huild  nests  and  roar  their  young  in  the 
trees.  That  is  to  say,  thoy  came  there  year  after  ymir  to  this  same  place  ;  by 
reason  wliereof  plaintill'  had  boon  used  to  kill  and  lake  the  rooks  and  the  young 
thereof.aud  groat  piolil  and  advantage  had  accrued  to  him,  yol  that  Ihe  defendant 
wron^;fiilly  and  maliciously  intending  to  injure  the  plaintiff  and  alarm  and  drive 
away  Ihe  rooks  and  cause  them  to  forsake  the  trees  of  the  plainlilf,  wrongfully 
and  injuriously  caused  guns  loaded  with  gun-powder  to  be  discharged  near  the 
plainlill's  close,  and  thereby  drove  away  the  rooks;  and  Iherehy  (he  plaintiff  was 
prevented  tVom  killing  and  taking  the  young  thereof. 

I  need  not  say  that  rook-pie  is  supposed  to  be  an  edible  commodity  ; 
and  the  sliooting  of  young  rooks  sometimes  amuses  youthful  sportsmen 
at  all  events. 
Plea  not  guilty. 

The  general  issue,  in  fact. 

"  Plea  not  guilty"  means  I  deny  wlial  you  say:  I  did  not  do  the  thing. 

The  Case  is  tried;  decided  in  a  particular  way  ;  and  then  after  trial,  motion 

in  arrest  of  judgment :  it  was  held  that  this  action  was  not  mainlaiuable, 

inasmuch  as  rooks  were  a  species  of  bird  fcnr  nuliirw,  destruclive  in  their 

habits,  not  known  as  an  article  of  iood,  or  allegi-d  to  be  so,  no!  prolecled 

by  any  Act  of  Parliament ;  and  the  plainiilf  could  not  have  any  right  in 

them  or  show  any  right  to  have  llunn  resorl  to  his  trees.     I  should  like 

to  read  what  Mr  .luslice  Payley  says  in  giving  judgment  : 

A  man's  rights  are  Ihe  riglils  of  per-ional  secnrily,  [lersonal  liherly,  and  private 
properly.  Private  property  is  either  pro|ieity  iu  possession,  lu'operty  in  action, 
or  [U'operly  that  an  individual  has  a  special  I'iglit  to  aciiuire.  The  injury  in  this 
case  does  not  atl'eel  to  he  right  of  [lersonal  security  or  personal  liherty,  nor  anv 
properly  iu  iiossession  or  in  action;  and  Ihe  ipiesliim  then  is  whether  IhiTe  is  anv 
iujmy  to  any  |iro|)erly  Ihe  plaintitV  had  a  s])ecial  right  to  acipiire.  A  man  in  trailc 
has  a  light  in  his  fair  chances  of  iirolil  and  he  gives  up  cu[iilal  to  obtain  it.  It  is 
for  Ihe  good  of  the  public  that  ho  should.  But  has  it  ever  been  ludd  thai  a  man  has 
a  right  in  \lie  chance  of  obtaining  animals  frriv  h<i(h)\v  where  he  has  bad  no  expense 
in  inducing  them  to  his  ])remlses.  and  where  it  may  be  at  least  ipu'slionahle  whe- 
ther they  will  he  ol  any  service  to   him.  and  whalher  indeed  tlie\  will   nol  ho  a 
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nuipanco  lo  tlin  ncipillboui'liood.  This  is  nol  a  claim  /jfoplrr  iiiipolenlinm  hncaiisp 
they  are  younj.',  propler  xntnm  liccause  (liey  are  im  (lie  jilainlill's  land,  or  propter 
indmlriam  because  jilaintiir  has  bniiighl  llieiii  to  tlic  |placf  (U-  reclaiiiiud  them, 
but  priipli'r  ttsiiiii  d  idii.iiietudiwin  of  the  birds. 

In  oilier  words,  llic  niif^ralory  habits,  llic  Kiinniix  rvvrrlendi,  of  llic 

birds. 

Theyol'lheir  own  choice  and  willeiut  any  expenditure  or  trouble  on  his  pail 
have  a  predlleclidn  lor  his  trees  and  are  disposed  to  resort  to  them. 

Tlic  seals  iinve  a  predilection  for  the  Pribilof  Islands  and  liavc  a  rifjlit 

to  resort  lo  tiuMn. 

Hul  has  lie  a  li'iral  riiilil  lo  insist  that  they  shall  ho  periuitled  lodo  so?  Allow 
the  riglil  as  lo  lliese  birds  and  how  can  it  be  denied  as  Ic  all  olliers. 

TluMi  he  proceeds  to  point  out  the  distinclion  in  a  claim  of  this  Kind 

between  birds  llial  are  fitted  for  food  and  birds  thai  are  not  (itted  for  food. 

He  says  . 

It  is  not  alleged  in  this  declaration  that  these  rooks  were  not  lit  for  food:  but 
wo  know  in  fad  that  they  are  nol  generally  so  used,  etc. 

Then  follows  a  jiassage  which  is  oniilled  in  Ihe  .Vrjiiiment,  bid  which 
is  not  nniniiiorlant.     It  follows  after  Ihe  word  "  established  ".     lie  says  : 

So  far  from  being  protected  by  law  lliey  liuvi'  liei'ii  locd^ed  upon  liy  the  Legis- 
laliii'c  as  destructive  in  their  nature  and  as  nuisances  to  Ihe  neighbourhood  where 
I  hey  ari\ 

Then  follows  lht>  pHssa;;e  which  is  oniilleil. 

II  has  been  said  that  a  man  may  acipiire  rights  (jver  olhi>r  animals  similis  iia- 
tnrie  as  ad'ording  him  diversion,  such  as  labbils  in  a  warren,  doves  in  a  dovecote. 
lint  Hist  il  is  1(1  lie  iiliserved  thai  labbilsand  pigeons  are  not  only  siilijerls  of  diver- 
sion but  ciiiisliliili'  an  ailicle  of  food.  In  Ihe  seiond  Inst.  t!l!l,  il  is  said  (bat  tin' 
cominciii  law  gavi' no  way  lo  nialters  of  pleasure  wherein  most  iiii'ii  do  exceed) 
for  thai  Iliey  bmimlii  no  p.olil  lo  the  commonweallh;  and  therefore  it  is  not  lawful 
for  any  man  lo  eiccl  a  [lark,  cliace,  or  warren,  without  a  license  under  the  great 
seal  (jf  Ihe  King...  .\nd  even  with  iis|ii'cl  ici  animals  ffr.v  iniliir.r,  Ihongh  they  may 
be  III  for  lodil.  such  as  rabbils.  a  man  has  no  right  ol  prup(>rly  in  Ihein. 

Then  he  goes  on  hi  explain,  in  Ihe  wax  so  iiianx  oilier  aiilhurilies  have 
done,  whiil  are  i)ie  I'ighlsin  respecl  to  animals /r/v/'/^c//(//'.c,/v//A///c.s7///,  etc. 

I  lia\e  exhi'.nsled  Ihe  aiilhoiilies,  I  have  cdiisidered  every  anihorily 
l!ial  has  beci  eiled  liy  in\  learned  friend  im  this  poiiif :  and  I  am  not 
jublitied  in  doiiif"-  more  llian  siihniillinf;  lo  Ihe  Tribunal  at  this  slage  of 
the  arfriimenl  thai  there  is  not  mie  of  them  which  is  not  in  favor  of  the 
propositions  for  which  we  are  conlendiiif:.  Ihe  non-exishince  of  properly 
in  Ihi'  pai  liciilar  aniinai  wilii  which  we  an;  dealing;  in  this  case. 

The  Tribunal  here  adjourned  for  a  short  lime. 

The  President.  —  Sir  Charles,  we  are  ready  (o  lieai'  yon. 

Sir  Charles  Russell.  —  .M\  friend  .Mr  IMieljis  has  conrleonsly  inli- 
nialed  lo  nie  that  his  impression  is  lliid  in  thai  case  oNia//  v.  Ki//s  (which 
is  al  page  1 17  of  Ihe  printed  .\rgument  of  the  United  Slates),  llic  learned 
Judge  did  al'lirm   Ihe    |iroposilion  Ihal   when   bees    lake  up  their  abode 
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in  a  trco  llicy  helonj;  to  (lie  owner  of  llie  soil,  if  lliey  are  unrecluimed. 
I  respectfully  dilfor  from  my  friend.  Wluil  I  first  read  is  llie  head  note  of 
the  case  —  not  the  rc|)orlod  words  of  tlic  Judge.  The  head  note  ends 
with  the  word  "  trespass  ";  hut  if,  Mr  President,  you  will  turn  to 
page  1 18  of  the  printed  Argument  (which  is  the  only  foundation  for  that 
note  in  thcjudgnient),  I  think  it  will  he  seen  that  it  does  not  rightly  con- 
strue wiiat  the  learned  .ludgc  said.     It  is  tiie  sentence  heginning  : 

It  is  sail!  the  niriier  nf  the  suit  is  ciilillcd  lo  (lie  In-c  iind  all  widiin  it.  Tliis  may 
bo  true,  so  far  as  icspocls  on  unrcclainiod  swarm.  While  it  remains  llicrc  in  that 
condition,  it  may,  like  i)ii'ds  or  oilier  ■janie,  (game  laws  out  of  the  qneriion)  belong; 
to  the  owner  or  occnpant  of  the  forest  ralioni;  soli.  Accordinf,'  to  the  law  of  nature, 
where  prior  occnpaney  alone  f.'ave  right,  lln^  individnal  who  llrst  hivod  the  swarni 
would  be  entitled  to  the  properly  in  it;  hut  sinee  the  institution  of  civil  society, 
and  the  regulation  of  the  rifjht  of  [M'operly  hy  its  positive  laws,  the  forest  as  well 
as  the  cultivated  Held,  helou't  exclusively  to  the  owner,  who  has  acquired  a  title  to 
it  under  those  laws.  The  natural  right  lo  the  enjoyment  of  the  sport  of  hunting 
and  fowling,  wherever  animals  /era  ufilurx  could  he  found,  has  given  way,  in  the 
progress  of  society,  lo  th(<  establishment  of  rights  of  property  better  delincd  and  of 
a  more  durable  character.  Hence  no  one  has  a  right  lo  invade  the  enclosure  of 
another  for  this  pur-pose.  He  would  he  a  trespasser;  and,  as  such,  liable  for  (he 
game  taken.  An  exception  may  exist  in  the  case  of  noxious  animals,  destructive 
in  their  nature.  Mr  Justice  Bhudisloue  says  :  —  If  a  man  starts  game  in  another's 
private  grounds,  and  kills  it  there,  the  projierly  Ixdougs  lo  him  in  whose  ground 
it  is  killed,  because  it  was  started  there,  the  property  arising  r/ilinne  .toll.  (-2.  Hl.ick 
('om.,  llitj.  But  if  animals  /h;v  nalnrx  that  have  becm  reclaimed,  and  a  (|ualilied 
properly  obtaine<l  in  them,  escape  inio  the  private  grounds  of  another  in  a  way  that 
does  not  restore  Iheni  to  llicir  natural  coudilion,  adilfcront  rule  obviously  ailplies. 
They  ai'e  then  not  exposcil  to  bci-onieihe  properly  of  Ihe  lirsl  occupant.  The  right 
of  the  owner  continues  — 

and  so  on. 

I  suhinit  it  is  clear  tiiat  the  learned  Judge  there  is  referring  to  Ihe 
argument  in  the  course  of  the  case,  in  which  he  savs. 

II  is  said  Ihe  mrner  nfthe  soil  is  entitled  to  the  tree  and  all  within  it.  This  may 
he  true.  — 

He  is  treating  it  as  a  point  made  in  argument:  hut  he  goes  on  to  show,  in 
the  very  next  words,  Ihat  he  is  lliere  referring  nol  to  Ihequeslioii  of  pro- 
perly strictly  so  called,  hut  to  the  right  of  the  owner  ralinne  mli,  that 
exclusive  right  to  lake,  and  there  hcing  no  properly  without  taking.  .\s 
my  friend  was  good  enough  lo  call  my  altenlion  lo  il,  I  thought  it  right 
to  make  that  ohservalion. 

Now,  I  have  exhausted  all  the  authorities  cited  hy  my  learned  friends 
in  Ihe  course  of  Ihcir  written  .Vrgument,  and  there  were  none  others 
refiMTMl  to  in  Ihe  course  of  the  oral  argument:  hut  my  friend  Mr  Carter 
has  been  good  enough  to  furnish  us  with  a  small  volume,— I  do  nol  know 
whether  the  members  of  the  Tribunal  have  had  it  or  not,  —  it  is  entitled, 
"  Citations  from  Ihe  Writings  of  Jurists  and  l^conomists  illuslrating  and 
su|)porting  certain  propositions  maintained  in  the  ,\rgiiment  of  the 
United  Slates  upon  the  subject  of  property  ".  Well,  I  wish  lo  pay  every 
tribute  to  the  erudition  and  labour  of  mv  friend;   biil  when  I  cite  Ihe 
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propositions  in  respect  to  wliicli  tlicse  aiilliorities  arc  collected  together, 
unless  F  am  invited  to  do  it  by  the  Court,  1  certainly  do  not  intend  to 
pursue  the  enquiry  t'urtiier. 

Now,  the  proi)ositious  arc  these. 

FiHST.  Tliiil  the  L'iulli  and  all  its  bouiios  wore  orifrinally  bestowed  upon  man- 
kind in  common. 

SixoM).  Tiiat  the  instiliilioii  of  properii/,  and  ospocially  of  privnle  property 
exists  only  lor  llio  salislaclion  of  Iho  liroul  social  necessities  of  mankind. 

Tbal  such  necessities  may  he  gencially  described  as  two-fold  : 

1.  The  prcservalion  of  [leace  and  ordoi'. 

i.'XUepro&crvdIidii  of  llie  grills  of  nalnn;,  and  Ihe  makingoflhemwiojv  ;»'or/Kf<ji)f!, 
in  order  lo  snpiiort  Ihe  increasinff  populalicm  of  Ihe  carlli  which  Iho  advance  of 
civilization  nei'essarilv  involves. 

Tumi).  Thai  Iho  inslilulion  of  properly  is  govcrnod  by  Ihe  socini  necessities  which 
it  is  d(^signed  lo  satisfy;  and  will  be  oxiended  to  every  subjecl  lo  which  those 
nocossiti(;s  rc(|uire  ils  extension. 

KoriiTii.  Thai  Iho  exieni  of  Ihe  dominion  which  is  allowed  by  Ihe  inslilulion  of 
properly,  cilher  lo  nations  <irl(j  individuals,  is  always  limited  by  the  social  duties 
which  invuriahly  acconipany  il. 

1.  II  is  Ihe  ((.v(>  only  which  is  given. 

2.  They  miisl  be  so  used  as  lo  carry  oul  Ihe  purpose  fif  Ihe  original  gifl  for  Ihe 
benelll  of  all  mankind.  What  is  not  ni.'eded  for  Iho  use  of  Ihe  nation  or  individual 
owning  the  '/\[\  niusi  be  oU'ered  on  reasonable  li'rms  lo  Iho  rest  of  mankind. 

;!.  .Nolhing-  n;iist  be  wanlonly  or  needl(>ssly  deslroyed. 

Firm.  AVbeievor  a  nsel'nl  tiling- is  not  furnished  by  nature  in  ipianlilics  suffi- 
cieid  lo  salisly  Ihe  ilesires  of '(//,  and  will  Ix'  exhaiisled  unless  il  m;^  'e  preserved 
by  making'  il  Ihe  siibjecl  of  properly,  it  iiiusi  be  made  Iho  subje(M  of  properly. 

I  really  do,  with  tiie  j;iTalost  dot'ereace  lo  my  friend,  and  not,  I  hope, 
usinji'  more  vehcincncc  of  lanj;iia^c,  or  poinlcdness  of  lan}j,iiaji,e  than  the 
occasiipu  roipiires,  say  that  this  is  an  invitation  to  us  very  far  afield  from 
Ihe  (iiu'slioii  that  you  have  lo  decide.  Vou  are  not  here  framing  laws; 
you  are  not  iiere  ju(l;i'js  oi'iitiiics  or  of  morals;  you  are  here  to  declare 
what  the  law  is;  and  you  are  not  even  to  trouble  lo  en(piirc  into  Ihe  foun- 
dation iipiiii  which  till'  law  rests,  hut  you  are  to  dcuiare  it  as  you  believe 
it  lo  be. 

.Now  1  have  to  supplement  tiiese  authorities  by  certain  authorities 
rei'ciied  In  in  our  Argument  and  Counter-Case.  In  the  Mritish  Counter- 
Case,  pate  82,  a  number  of  authorities  are  cited,  with 

Ali.lili"ll,ll      iUllll.MitioS  ' 

di.'.i  i.y  oivai  iin-  wiiicii  i  do  not  intend   lo  trouble  vou;  but  there  is,  on 

tain. 

piiiic  83,  one  authority  1  should  like  to  cite  because  il  is 
an  American  aiilliorily  —  Ihe  opinion  of  a  writer  of  distinction  —  I  mean 
Chancellor  Kenl.  On  page  S.*)  there  will  be  seen  a  citation  from  the  Hos- 
ton  edition,  the  Ulii  edition  of  his  Commenti'.ries,  page  18.'J8,  vol.  11, 
p.  'i32  : 

.\iiimals /"I'/vc  imliir.r,  so  long  as  lliey  are  reclaimeil  by  Iho  art  and  power  of 
man,  are  also  Iho  snlijeel  of  a  i|ualilied  properly;  but  when  llii'v  are  abandoned,  or 
escape,  and  relurn  to  Ibeir  nalural  liln'ily  and  fcrocily,  wilhonl  the  (uiiniux  rerer- 
temli,  Ihe  (iropiMly  in  lliem  ceases.  AVhilo  Ibis  ijualitied  pro[)orly  continues,  il  is 
as  much  under  protection  of  law  as  any  other  proiierty,  and  every  invasion  of  it  is 
redressed  in  Ihe  same  manner. 

The  dlfliiiillv  in  asceiialuing  with  precision  Ihe  application  of  the  law  arises 
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from  llie  want  of  somo  cortain  dolorminalo  standard  or  rulo,  by  wliich  (o  dolormino 
when  an  animal  is/eca,'  vfldcmiiUe  tialur.r. 

If  an  animal  belongs  lo  Ihn  class  of  lamn  animals,  as,  for  inslanco,  to  Iho  class 
of  horsos,  sheep,  orcaKlo,  bo  is  Ihou  clearly  a  subjoci  of  absohilo  properly;  bnl  if 
hi!  belon).'s  lo  (be  class  of  animals  wbich  are  wild  by  nalnre,  and  owe  all  llieir  tem- 
porary doeilily  to  llie  discipline  of  man,  sncb  as  deer,  lisb,  and  several  kinds  of 
fowl,  tben  Ibe  animal  is  Ibo  subject  of  qiialilied  i)roporty,  and  wbicb  continues  so 
long  only  as  Ibo  lameness  and  dominion  remain. 

Then  al  tlie  bottom  of  tliat  page  in  our  Counter-Case,  the  argument 
whicli  is  at  the  basis  of  our  case  on  property  is  suggested,  thus  : 

It  would  seem  useless  lo  mulliply  authnrities,  as  there  is  nosuggeslion  tlirougb- 
out  the  United  Slates  Case  that,  even  in  their  own  law,  the  rule  is  not  as  laid 
down  by  Kent. 

Then  there  follows  a  statement  which  I  think  is  not  immaterial,  cs- 
pocially  in  view  of  some  observations  made  by  Senator  Morgan,  hut 
which  I  merely  intend  to  refer  to  and  not  lo  dwell  upon  :  it  is  pointed 
out  that  Ihe  cd'ect  of  the  law  of  the  United  States,  beginning  with  the  law 
of3r(l  March  18()9,by  which  the  Islands  of  St.  I'aiil  and  St.  (ieorgo  were 
declared  lo  be  a  special  reservation  for  fiovernmont,  is  not  un  affirma- 
tion of  any  properly  in  the  fur-seals;  and  it  is  further  pointed  out,  on 
page  84,  that  when  the  lessees  assumed  that  position  from  the  United 
States,  all  that  was  given  to  them  by  I  heir  lease  was  "  the  exclusive  rigiit 
to  engage  in  the  business  of  taking  fur-seals  on  the  Islands  of  St.  Paul 
and  St.  George  in  tiie  territory  of  Alaska.  "  I  do  not,  however,  in  this 
connection  pursue  this  subject. 

Now  some  further  aulhorities  are  referred  lo,  in  the  printed  Argument 
of  Great  Hrilain;  hut  inasmuch  as  all  the  authorities  have  been  discussed 
by  me  at  lenglh,  I  do  not  think  it  necessary  to  do  more  than  ask  the  Tri- 
bunal 1(1  hear  in  mind  that  there  is  thai  reference  tu  further  authorities 
at  that  place,  and  Ihat  there  will  be  found  what  we  submit  is  an  accurate 
statement  of  the  law,  both  as  to  that  prevailing  in  the  United  Slates, 
and  that  prevailing  in  Great  Hritain. 

On  page  31  of  llie  Knglish  Argument  you  will  find  this  : 

The  common  law  in  force  bdlli  in  .VuKM-ica  and  Knjiland  as  lo  animals  fer.v 
nalwx  is  identical. 

This  law  reeofinizps  no  properly  in  animals  frv:v  >iatur:v  until  possession.  I'ro- 
perly,  while  tlie  animals  are  alive,  remains  only  so  Innff  as  Ibis  jiossession  lasts; 
when  Ibis  poss(!ssinii  is  lust  Ibe  i»roperly  is  lost.  The  law  considers  thai  tbov  are 
liien  wild  animals  at  larj,'e,  and  that  tlie  ri.dils  of  capture  revert  to  all  alike. 

The  owner  of  land  lias  what  is  sometimes  called  a  ([ualiliod  properly  in  wild 
animals  on  the  land,  but  Ibis  is  no  more  than  the  exclusive  ri.iibt  to  take  possession 
while  Iboy  are  there,  and  when  they  leave  the  land  that  exclusive  rif.'hl  is  f,'ono. 

There  is  one  olhor  American  authority  lo  be  cited.  I  have  already 
referred  to  him,  bul  for  another  purpose —  I  mean  Professor  Angell  —(I 
refer  now  lopagc  95  of  the  tirsl  volume  of  the  Appendix  to  the  Case  of  Great 

130 


—  1028  — 


Brilnin).  — Fn  liis  article  in  the  "  Koriim  ",  lie  stales  the  nrfcument  of  the 
United  States  as  plausilily  as  it  can  be  put.  lie  says  : 

II  may  he  arjiuod  lliat,  sincn  most  nf  tlin  seals  which  are  lakoii  hy  the  nrilish 
href'd  on  our  soil  in  liio  I'rihylof  Islands,  wi;  have  an  cxchisivo  claiiu  to  lliiMii  intlio 
sna.orat  any  rale  ariylil  lo  iirolocl  Ihi'inlhiTc  from  (>xlinclion.  Ilnl  sonn'  of  llioni 
hrci'il  on  Coppor  Island  and  Itclirint;  Island,  Imlh  oT  which  heloiif,'  lo  llussia.  llow 
is  it  possihlo  Id  niainlain  any  claim  lo  ownership  in  seals  on  Ihc  liif;h  seas  under 
any  principle  of  law  applicuhle  (o  wild  animals?  W(!  can  acipiiro  no  properly 
ri};hts  in  animals /I'lvc  nalwa'  from  llicir  birth  on  our  soil,  excciil  for  Iho  lime  Ihal 
wo  hold  Ihem  in  our  possession.  A  claim  hy  Canada  to  the  wild  ducks 
hatched  in  her  territory,  after  Iha  hirds  have  passed  her  l)o\indary,  would  s(!em  lo 
be  just  as  valid  as  ours  lo  seals  in  the  open  sea. 

Then  a  little  lower  down  he  says  : 

On  Ihn  whole,  wo  find  no  Rood  frronnd  o!i  which  wc  can  claim  as  a  rifthl  the 
exclusion  of  forcij5Miers  from  Ihe  open  waters  of  lieiirinj^Sea  for  the  purpose  of  pro- 
tecting the  seals. 

Now  I  intend  lo  supplement  the  authorities  already  referred  to  by 
only  one  or  two  more.  I  refer  to  the  case  o{  Gil/ct  V.  Mason,  which  is  a 
United  States  case,  docidod  in  1810,  and  reportc.i  in  tiie  7th  Volume  of 
.lohnson's  llcporls.  It  is  on  the  question  of  bees.  I  cite  it  merely  to  shew 
that  the  law  of  the  United  States,  as  rej^ards  l)ees,  is  the  same  as  the  law 
of  (Ireat  Hrilain;  and,  indeed,  tiiat  the  judj^ment  was  based  upon  the 
citation,  to  which  reference  has  already  been  made,  from  Blackstone. 

Now  the  head  note  in  that  case  is  this  : 

licos  are  fern:  iwlitr.v;  and  until  hived  and  reclaimed,  no  properly  can  he  acquired 
in  them.  Findinff  a  tree  on  the  land  of  another,  ronlaiuinjj  a  swarm  of  hees,  and 
mnrk'm<j  the  tree  with  the  initials  of  the  tinder's  name,  is  not  reclaiming;  the  hei^s, 
nor  does  it  vest  in  liio  finder  any  exclusive  riirhl  of  properly  in  them ;  nor  can  the 
tinder  maintnm  In  spass  ajrainst  a  person  for  cutting  down  the  tree  and  carrying 
away  the  boos. 

In  giving  his  judgmenl  the  learned  .Judge  cilcs  Ihe  opinion  of 
Blackstone  (2  (lommenlarics  p.  302i,  and  of  Justinian,  astlic  juslilicalion 
for  the  legal  view  that  he  takes  as  to  |)roperty  in  bees. 

Then,  again,  as  regards  rabbits,  I  refer  lo  tlic  case  known  as  Bnuhtnun 
Cane,  which  is  in  tlio  .^th  volume  of  Coke's  Reports,  page  ;il2  : 

Belwoon  Boulslon  and  Hardy  il  was  adjudged  in  the  (".omninn  Pleas  Ihal  if  a  man 
makes  conoy-boronghs  in  his  own  land,  which  increase  in  so  great  nnmher  that 
they  destroy  his  neighbour's  land  next  adjoining,  his  neighl)ours  cannot  have  an 
action  on  the  case  against  him  who  makes  the  said  coney-boroughs;  for  so  soon  as 
the  coneys  come  on  his  neighbour's  land  he  may  kill  thorn,  forthoy  are  fenu  ikiIiijw, 
and  he  who  makes  tlie  conoy-horouglis  has  no  properly  in  Ihom,  and  he  siiall  not 
be  punished  for  the  damage  which  llu?  cimoys  do  in  which  ho  has  no  property, 
and  which  Ihe  other  may  l.awfiilly  kill. 

In  other  words,  if  he  had  the  properly  in  them,  and  kept  Ihem  on  bis 
land,  he  would  be  responsible  for  the  damage  that  they  did:  but  i)oing 
no  man's  property  —  being  tlic  property  of  tiie  lirst  man  wiio  kills 
them  —  and  Ihe  owner  having  Ihe  exclusive  right  to  kill  liiem  while 
on  his  land  and  no  more,  he  is  not  liable  for  the  damage  that  they  did. 
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The  lasl  case  I  intend  to  cite  is  an  interesting  case,  which  perhaps, 
in  tiiis  very  dreary  and  dry  suiiject  is  someliiing  to  say  for  it.  It  is  the 
case  of  Ibholson  v.  I'cah',  w'lieli  is  reported  in  tiie  3ith  volume  of  tiie  Law 
Journal  lleporls,  New  Series,  page  118.  It  was  decided  in  I8G5.  The 
action  was  a  very  curious  one  :  the  facts  were  these.  There  were  two 
adjoining  owners.  One  was  the  Uuke  of  lUitland,  who  had  upon  his  land 
grouse  preserves,  which  he  took  great  pains  (to  use  an  expression  used 
hy  my  friends  in  liieir  argument),  to  "cherisii".  .\djoining  him,  was 
a  ncighhour  who  was  not  unwilling  to  get  some  henelit  from  the  fact 
of  his  conliguily  to  these  same  preserves,  and  who  had  resorted  to  the 
most  unsportsmanlike  and  unnoighhourly  means  of  enticing  the  hirds 
to  leave  the  Duke  of  Hutland's  preserves  and  come  upon  his  ground; 
and  he  had  done  that  by  seeking  to  decoy  them  hy  putting  down  food 
in  particular  places  contiguous  to  the  Duke's  |)reserves,  witii  the  result 
that  he  did  induce  a  considerabli;  number  of  the  grouse  to  come  to 
him. 

Thereupon  the  gamekeeper  of  the  Duke,  not  to  i)e  out-done,  thought 
he  would  endeavour  to  deprive  the  unneighbourly  neighbour  of  the 
advantage,  and  he  proceeded  to  lire  olf,  in  tiie  neighbourhood  where 
this  provender  was  put  as  an  inducement  to  the  grouse,  guns,  rockets, 
(ireworks,  and  things  of  that  kind  to  drive  them  away  from  the  lands  to 
which  they  had  been  so  enticed,  and  back  again  to  their  usnal  ground 
on  the  Duke's  preserves. 

Thereupon  the  neighbour  brought  an  action  against  the  Duke's 
representiilive  for  injuring  him  by  these  means.  The  Duke  in  answer 
said,  "  As  to  so  much  of  the  plaintilf's  case  as  alleges"  —  so  and  so  — 

lli(!  'lofoiulaiit  says  that  before  tliu  timi'  of  llio  I'oniiiiilting  of  llie  caid  supposed 
gri(!vancus  in  llie  lirst  count  iiieuliouod,  liis  (Irate  llio  Uuke  of  Uulland  was  seised 
in  fee  of  certain  land  abutting' on  and  next  aiijoining  llie  land  of  the  plaintiff  in  the 
lirst  count  nionlionod,  and  was  entitled  to  Ibe  exclusive  right  of  sliootiiif,',  killinjr 
and  taking  grouse  on  bis  land  ;  and  tbo  said  Duke,  before  the  coinniittiiig  of  the  said 
supposed  grievances,  had  gone  to  great  expense  in  gelling  up  and  preserving  great 
numbers  of  grouse  on  his  lands,  as  the  plaintiff  well  knew;  and  the  defendant  says 
that  just  before  Ibe  conunitling  of  llie  said  supposed  grievances  Iboplaintifl  IVaudu- 
lently  and  wrongfully,  and  with  intent  lo  lure  and  entice  the  said  grouse  away  from 
the  said  lands  o(  the  said  Dnko  on  to  the  lands  of  the  plaintiff,  and  to  obtain  for 
himself  the  benelit  of  the  exjiensc  so  incurred  hy  the  said  Duke  as  aforesaid,  laid 
and  placed  on  the  land  of  the  plaintiff'  lu'ar  to  the  lands  of  the  said  Uuke,  quantities 
of  corn  and  other  substances  on  which  grouse  feed,  and  thereby  then  lured  and 
enticed  the  said  grouse. 
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Thereupon  he  goes  on  to  say  that  all  he  did  by  liis  firc-works  was  to 
get  them  away  from  the  spot  to  which  they  had  been  enticed.  The 
question  was,  Did  an  action  lie?  Held  that  an  action,  even  in  that  case, 
lay  against  him.  The  Duke  had  no  properly  in  the  grouse.  They  were 
only  his  so  long  as  they  were  on  his  land,  and  he  had  the  right  to  take 
them  while  on  his  land,  and  no  more  liian  a  right  to  lake  them  when 
they  were  on  his  land.     And   Lord   Bramwell   who  interposed  in   the 
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boginiiinf,'  of  Hic  argument  of  the  case,  illiislralcs  his  view  of  llic  matter 

by  saying. 

Ill  CliiiM'iiioie  I'.  H'lihordx  llio  plMintill'  was  jiossossod  oT  a  spriiiK  uniliTprontiil 
wliicli  siipplii'il  Ills  well.  Till'  (Icri'iiiliiiil  (lii^r  a  well  on  liis  land,  iiml  llip  plaiii(iH"s 
spi'iiif;  ill  i'iiiis('i|iii'iii'i'  ili'ii'il  lip.  Till'  iiiily  I'i'iiii'dy  llio  plaiiililf  iiad  was  tn  dij;  Ills 
WL'll  di'opiT  and  so  rt'laiii  tlli!  wairr  IT  lir  ciiiild. 

So,  savs  Lord  IJramweil,  in  llu;  present  case  Hie  remedy  of  tlie 
Duke  is  to  ofi'er  greater  attractions  to  tlic  grouse,  and  induce  thom  to 
come  in  tliat  way,  and  i)erause  the  plainliir  lias  done  an  unneiglihorly 
thing,  he  has  got  no  right  to  frigiilen  them  a\Nay. 

He  sa\s  : 

Wlial  is  llio  I'casiiii  (.'ivt'ii?  Tlic  reason  (.'ivi'ii  is  lliis  :  Thai  Ilic  f,'aiiii'  which  llio 
di'fi'iidaiillii(rlili'ni'(la\vay  \vas).'anii;  whirli  llic  plaiiililf  wholly  oi'  partially  f.'ol  fniin 
oil  till'  UiiKi'  1)1'  lliillaiid's  land,  —  say  llio  Di'luiidaiit's  land  —  tlii'  IJiiko  liiivin;; 
ullraclod  11  Uhto  hy  providiiif;  food  for  il,  or  lakiiig  caru  of  it,  and  limn  Ihe  plainlill' 
iinpropiM'ly  alk'niplinl  to  prl  il  on  his  4aiiil  hy  piilliiifr  down  sonii!  f.'1'iiiii  on  his 
land.  Tlii'ii,  in  oidrr  thai  llii'  plaiiililf  may  not  sImioI  IIh'  ^miih'  wliirli  llie  I'laiiitilf 
had  so  alliai'lrd  ami  in  ordiT  lliat  llii'  plaiiililf  may  liavr  no  iiidiiri'mi'iil  lo  ;:o  on 
Willi  such  coiidiict  —  I'of  that  is  llic  cjiily  miNiniiij;  id' prcvcnliii;,'  liini  from  alliiiiiif,' 
till!  ^rroiisc  al'oi'csaid,  —  in  order  thai  lu  dioiilil  lie  without  iiidiicement  for  such 
acts  as  thai,  Ihe  dercndant  did  the  tiling  complained  of.  11  appears  lo  me  dearly 
thai  llio  plea  is  bad,  hecansc  I  see  iiotliiii^  in  point  of  law,  lo  prevenl  the  plaiiililf 
from  doiiiii  thai  which  Ihe  plea  alleges  lii>  has  done.  If  the  [ilaintilf  has  done  no 
wiciiij:,  how  can  there  he  .a  jiisliflcatioii  of  the  defendant's  act.  No  one  can  pretend 
for  a  moincnt  that  any  action  would  lie  at  tin'  suit  of  the  Duke  afrainst  the  plaintilV. 
The  li'iith  is  this  :  wilhoiil  sayiii;,'  anylhini;  as  to  tlii'  propiiety  of  such  condiicl  as 
this  hotweeii  };oiith.'ini'n  and  nuiffhijoiirs,  the  Inu;  ronii'dy,  I  lake  il,  where  a  person 
knows  game  is  alliaeled  away  froiii  his  land,  is  lo  olfer  Ilium  stronger  indiiceinonls 
lo  remain. 

Now  I  have  said  Ihiil  we  have  exhanstingly  and  exhaustively  slated  Ihe 

municipal  law  of  Ihese  hvo  great  coiiiiniiiiilies,  litil  I  have  yet  to  triiiihh^ 

Kivncii  i;iw  as  to      "i"^  Trihiiual  with  Ihe  law  of  another  great  eoinniiinity. 

some  pains,  we  have  endeavored  lo  iidorm  ourselves  ahoiil  this  law  ; 
and  it  will  he  found  thai,  with  very  slight  exceptions,  it  is  essentially  Ihe 
same  in  principle  as  Ihal  of  the  United  Stales  of  .Vmerica  and  of  Great 
IJrilain. 

I  am  glad  lo  know  Ihal  there  is,  in  Ihe  President  of  this  Tribunal,  one 
who  can  check  or  corrcci,  if  any  error  he  cominiKed,  our  staleiiieni  of 
the  I'Vench  law.  I  lind  as  the  result  of  this  eii(|uiry  thai  there  are  reco- 
gnized three  main  divisions  of  living  animals ;  wild  animals  :  Fern,  w  ho  live 
in  u  stale  of  natural  freedom,  or  as  the  civilian  expresses  it  ///  Inxilalc 
naliimli.  I  find  that  there  are  domestic  animals,  Mdiisiii'ln  ;  and  the  third 
class  is  the  hall'-taine  or  reclaimed  animals,  Mtinsiicfurla,  which  is  an 
intermediate  class  between  the  other  two.  lUit  I  find  also  that  the  exis- 
tence of  that  third  class  is  not  admitted  universally  by  text  writers;  but  it 
is  to  be  aihled  Ihal  the  existence  of  that  class  is  a  mailer  of  small  impor- 
tance, for  these  animals  are  regarded  hy  the  law  in  Ihe  light  of  domestic 
animals  when  they  are  on  the  land,  that  is  lo  say,  the  right  to  lake  them 
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is  rcco^'nixcd  when  llicy  itro  on  Hut  land  ;uiul  (ruiitud  us  wild,  or  no  man's 
properly,  wIkmi  llioy  aro  oil' IIk;  land. 

Senator  Morgan.  —  Koen  llio  wovernincnl  ol'  I'ranco  asserl  a  litlc  in 
any  wild  animals  lor  any  pnrposc? 

Sir  Charles  Russell.  —  I  am  not  aware,  uxeopl  on  the  same  lines  I  have 
been  endeiivonrin^  lo  explain  ;  liiil  I  wonid  respeoLI'nIly  refer  to  the  I'resi- 
dcnl  as  a  much  more  reliuhle  uutliorily. 

Now  as  rcftards  domestic  animals,  or  the  animals  whieh  belong  to  the 
lirsl  class,  they  are  dealt  with  by  various  articles  of  the  (lode;  and  I  do 
not  Ihiidv  I  need  trouble  the  Tribunal  at  all  lo  refer  lo  that.  As  regards 
wild  animals,  I  will  give  a  delinite  reference  lo  aulborilies,  A  wildaninnd 
in  a  natural  state  of  freedom  belongs  to  no  one.  II  is  rrs  nuUiiis;  the 
method  of  actjuiring  a  right  of  propeity  over  it  is  bs  taking  possession  ; 
and  the  reference  to  that  is  Aubry  an<l  llau.  Itrnil  Ciril,  Vol.  '1,  para- 
gra|ih  201. 

The  President.  —  That  is  the  acknowleged  principle  of  our  French  law. 

Sir  Charles  Russell.  —  Vcs.  The  Ihings  which  are  recogni/.cd  by 
Fn^nch  law  as  res  niiUiiis  include  Ihese  calcgtjries  :  Things  whitrli  can 
never  be  (he  private;  property  of  any  one  :  Things  such  as  air,  light,  the 
high  sea,  and  so  on  :  Things  which  do  not  actually  belong  to  anyone, 
but  which,  by  their  nature,  become  the  obj(!('t  ofa  personal  appropriation 
by  possession.  Such  are  wihl  animals,  lish  of  the  sea,  and  so  forth.  As 
regards  the  products  of  llie  sea,  such  as  amber,  coral,  and  soon,  adis- 
linclion  might  be  made,  wiiicli  is  .i  distinction  made  in  Italian  law  also  : 
If  lli(!  liiings  are  laUeii  from  llie  bollom  of  (ho  sou  or  caught  upon  the 
waves,  lli(!y  are  (ho  property  of  the  lirsl  laker.  If,  on  Ihe  other  hand, 
they  an;  simjjly  I'oimd  oi\  tiie  sands,  a  part  belongs  to  the  Under  and  a 
|)artto  the  Slate.  .Vud  the  authority  for  that  is  Ihissou,  «  Dcs  Ftablisse- 
mcnts  (le  Peche  ».  page  17. 

The  President.  —  The  State  is  the  legal  owner  of  the  shore,  but  a  part 
of  the  lind  belongs  to  the  linder  as  the  general  rule.  The  shore  of  the  sea 
is  considered  as  belonging  to  Ihe  Slate  as  it  would  to  any  |)rivale  man. 

Sir  Charles  Russell.  —  (Juile  so,  but  as  to  Hie  sea,  everyone  has  an 
equal  right  lo  gather  Ihe  riches  wiiich  itconlaiiis,  I'oi'  Ihese  riches,  up  lo 
Ihe  (inie  of  (heir  beinglaken  possession  of  by  Ihe  individual  are  common  lo 
all ;  for  which  (heaulhorily  is  alsoHusson,  "  Dcs  h^lahlissemenls  del'eche". 
Then  1  need  not  refer  lo  an  account  which  is  interesling,  but  not  directly 
ad  rem,  as  to  restrictions  which  in  former  times  existed  upon  the  pursuit 
of  hunting  anil  Ihe  way  in  which  those  rights  were  exercised. 

The  President.  —  Perhaps  you  would  kindly  give  us  the  authorities 
about  it. 

Sir  Charles  Russell.  —  Certainly  I  will  read  the  whole  authority.  Hun- 
ting, says  in  elTecl  the  Cci'"'  /  Cassation,  includes  the  whole  series  of 
operations  wiiicii  begin  with  the  search  for  any  wild  animal  for  the  pur- 
pose of  ultimately  eU'eiting  its  capture.  Hunting  being  the  means  of  cap- 
turing and  appropriating  to  oneself  wild  animals,  it  follows  that  hunting 
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is  only  llio  oxerciso  of  a  nuluial  rij;lil.  Ni'vcrlliclfss  Hmh  iiiiliiial  riplit 
has  hocii  lor  a  long  (iiiK!  ap|)i'o|ii'iali>(l  in  I'imiici'  I)\  IIic  I'l'iulal  law  to  llio 
|U'otil  of  lli(>  So\t'n<i};n. 

II  was  considortMl  as  a  ro\al  ri^lit.  Tlif  Noldcs  alone  had  Ihe  power 
to  hnni,  hill  Ihey  did  nol  exercise  il  uven  on  (heir  own  lands  oxcupt  hy 
royal  licence. 

Then  a  relorenci;  is  made  to  Ihi'  royal  Ordinuncu  of  Louis  \IV  in 
which  Arlieles  XIV  and  XXVIIl  are  as  I'ollows  : 

\Vi'  pci'iiiit  M  I.oiils,  (u'lillciiiiMi,  and  NoIjIo  In  liuiit  in  imhli'  I'lohidii  willi  do^'s 
unci  bii'ils  ill  llii'lc  I'orcsts,  liiicKi'ls,  wiincns,  uml  plains,  innxidcd  lliat  llie^v  kiM'p  a 
league  disliiiice  Iroiii  oar  pli'sunmcs  I'nr  iiuil^  and  /li-teii  iwircs  lo  a  disluin'o  ol' 
'A  leagues. 


Then  Article  XXVI 


IS  : 


We  pi'idiiliil  Menlianls,  ,\rli/ans,  Hiininimiei's,  inid  Inlialiilanis  ul'  towns, 
lioroii;.'lis,  paii>lii's,  villa);e>,  iianilels,  peasants  and  yeomen  of  wliali'ver  con- 
dilion  and  qnalily  tliey  may  he,  nol  possi'^sini:  llcls,  lordships,  and  liniilc  Jiis- 
llrc  ri'oin  hnnlin^  in  any  place,  condition  oi'  inanner,  or  any  liu'ii'd  or  lealheicd 
gaiin'  whalover  under  penally  of  1(10/.  line  lor  the  lirsl|liiMe,  doulile  tor  the  second, 
and  I'or  Ihu  third,  lo  hi'  liable  lo  Ihreu  hours  in  the  pillory  ot  their  plaii'  of  rcsi- 
denco  on  market  day,  and  hanished  lor  three  years  Irom  Ihe  jurisdiction  ot  Ihe 
iiiiitlrixe,  unless  for  some  cause  the  judges  can  remit  or  diminish  the  penally  to  pro- 
hibitioii. 


The  Presideut.  —  The  ri^lit  of  hunliii},'  was  coiisidi'red  a  rej^al  rigid, 
and  Ihe  Lords  had  il  hy  leniire  only  as  a  derivative  r\'^\\{. 

Sir  Charles  RusselL  —  Ves,  as  a  seij^norial  right. 

The  President.  —  .Vs  a  seiguorial  right;  and  Ihal  was  all  derived  from 
Iho  sovereign  right. 

Sir  Charles  RusselL  —  Unite  so. 

Senator  Morgan.  —  11' I  iinderslood  il,  Mr  President,  you  said  il  was 
a  rigid  derived  i'roni  Ihe  Sovereign,  anil  not  inhereiil  in  Ihe  individual? 

The  President.  —  il  was  nol  inherent  in  the  iiidividual  under  our 
ancieiil  law. 

Sir  Charles  Russell.  —  Quite  so.  Ilwas  Ihe  old  feudal  law,  in  which 
Ihe  King  was  siip|)osed  to  lie  Ihe  source  and  origin,  the  head  of  Ihe  whole 
society,  —  the  Lord  of  all  that  was  possessiid,  who  granted  tuil  from  his 
royal  favour  this,  or  liiit.,  '<v  Ihe  oilier.  That  was  Iho  old  original  feudal 
idea,  nndouhtetll;. . 

The  President. —  'l  wissomewhat  dilVerenl  froinihe  right  of  properly. 
The  right  of  properiN  \,as  quite  independenl  of  any  graiil  of  the  King. 
Feudal  right  was  derivative,  bul  allodial  right  was  nol  derivative,  —  Ihe 
right  of  hunting  was  considered  pari  of  llie  power,  and  il  was  given  in  fee, 
jusl  as  the  right  of  juslice  was  givcui.  Von  know  lliat  landlords  were 
judges,  and  were  entruslcd  with  the  care  of  judging  in  certain  provinces 
and  al  certain  limes.  They  had  the  right  of"  mini  ",  and  several  other 
regal  rights  of  Ihal  sort.  The  right  of  huiiling  wasa  derivalive  right  from 
Ihe  sovereign  power.     It  was  nol  quite  the  same  as  properly. 


—  in.i^  — 

Sir  Charles  Russell.  —  Tluni  Ihoro  is  ii  ifl'crciicc  to  llio  oxislinfi; 
IVilicc  Liiw  (if  iHil,  whieli  I  do  tiol  lliiiiK  !  ikmmI  lnMil)li'  iihoiif.  I(  simply 
sa\s  lliiil  IK)  (iiic  sliiill  Imvi'  IIh>  ri^lil  In  liiiiil  on  llii>  |iro|H'rly  of  iiiiollicr 
\>i  loiil  llic  coiisciil  of  llii>  |M'o|ii'i('lor  or  of  his  iissif,'rm.  Tlio  rigiil  of 
Imiitiii;,'  is  lliiis  acit'ssory  lo  |iro|)cily ;  hiil  il  imisl  iiol  \w  confoiiiidcd 
with  ri^'hl  over  Ww  f;iiiii(>.  The  iif;hl  of  Ihc  cliasc  only  aUows  Ihc  [iro- 
pi'ii'loi'  lo  li';;aliN  possess  liiiiiscH'  of  \Niid  aiiiiniils  found  on  his  hind, 
and  so  I'oilh. 

Then  Monsieur  homnlomlic,  in  roinmonlinf;  on  llm  ;'(Micral  provisions 
of  Hook  ."I  of  IhcC.isil  (',o(h',  —  Ihis  is  in  iiis  "  Traih'  dcs  Succcssiiuis  », 
Voliuno  I,  soclions  2(t  and  27 — ns  lo  llii'  dilf'M'onl  nicU"';!.^  in  which 
II  man  acquiros  propnily,  puis  llic  ipicslion,  does  Hie  iiiinlor  who  kills  a 
head  of  pime  Itecome  Hie  owner  of  il?  This  is  our  siiltjiM'l.  The  answer 
is  siinph,  the  property  in  IIk;  aniinal  killediii  iiunliii^'helon^s  lollie  hiinler 
in  virliio  of  the  rijiht  of  possiissioii.  This  is  one  of  liu^  diverj^enees  from 
Kiifiiisli  Law,  heeaiise  this  is  not  rcstriiled  lo  hunting;  upon  his  own  land. 
Il  aj,'roos  there  with  the  [Ionian  Law. 

Tills  riilo  is  iierfpcliv  ileiir  wliiMi  Ilii-  iiiiiinai  lias  lioeii  kiiifld  iiy  Hie  Imnlor  on 
liis  Dwn  liiiid,  III' on  llie  iaiiti  ul'  aimllii'i'  wjlli  tin'  luMniissioii  nl'  llii'  |irii|irieti)r.  Dili 
iiiidlil  Hiis  rule  Id  in'  apiilii'il  in  liii'  rii^i'  wIuti'  liio  liiiiiliii'  lias  kiiied  iii'  laken  Hie 
^'aiiii'  ni:  the  laiiii  i>\'  anollii'r  williniil  liie  |ii'i'iiiissiiin  nl'  Hie  |ini|ii'ieliir,  or  in  spile  iil' 
iiis  pi'oiii  llii  inn?  Til  is  is  a  very  nlili|iii'slioii,an<l(;iijas  lias  mainlaiiieil  Hie  negative. 
Hill  Hie  eonliaiy  soliilion  lias  always  lieeii  ^;eiierally  insisti'il  upon;  and  il  is  Hull 
wliicli  lidlows  IVoni  Hio  lioniaii  Laws. 

So  Uial  he  adopts  that  view . 

Then  lie  goes  on  : 

I'nlliier  ill  our  ancieni  law  likewise  inainlained  it  (do  la  Proprii'^ti'  n°  'i}),  and  it 
is  witlimil  any  iloiilil  tlie  lii'sl  aecnrdiiiH  lo  mil'  pii'seni  law.  Tlie  proliiliilioii  by 
llie  propiii'li.r  a;.'aiiist  any  person  liiinliii^'  mi  his  land  does  not  re.-iKy  cliant-'e  llie 
iiiituie  III  Hie  j^aiiie  wliirli  is  none  Miii  less  always  a  lliiiif;  nidliiis;  '  proliibilio  isia' 
as  Vinnins  wxdl  says  '  cmiditimiein  aniinalis  niiilare  non  pntesl '.  Tlin  owner  of 
Hie  land  cannot  liriii;;  an  action  lo  recover  Hie  frame  since  lie  lias  never  been  Hie 
owner  of  II ;  all  lie  can  do  is  to  sue  fur  diiiiia).'es. 

That  is  for  the  trespass.  Tlieii  Hie  Law  of  the  3rd  of  May  1844,  wliieh 
I  have  already  rcforrod  to,  eoiilains  iiolhinf;;  contrary  to  this  priiiei|)lc;  lull 
it  does  appear  to  provide  tliat  in  the  ease  of  huntinfi  diiriuf?  Hie  proliib- 
iled  lime  tiiis  law  deprives  Hie  himter  of  liio  f;ame  wliicli  ho  has  killed 
or  taken:  and,  fnrllior,  in  refereiiec  to  killing'  out  of  season,  il  is  not  in 
order  lo  restore  il  to  the  proprietor  of  the  land  on  wliieli  it  has  been 
killed  by  a  third  person,  for,  as  we  have  seen,  the  law  jj^ivcs  it  on  the 
contrary  to  cliarilahle  societies. 

Senator  Morgan.  — (lontiseales  il. 

Sir  Charles  Russell.  —  Vcs,  ifilcan  be  called  confiscation. 

Senator  Morgan.  —Thai  is  because  il  is  killed  in  violation  of  law. 

Sir  Charles  Russell.  —  Then  the  next  passage  which  is  instrmdivc  is 
from  the  book  by  iM.  Villeqne/,  doyen  ile  la  Kaculle  de  Droit  de  Dijon, 
«  Droit  du  chasseur.  » 
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fiainn  ;il  larpro  wliirli  is  no(  conliiu'd  in  an  iiioloscd  aroa  from  wliicli  it  raniidt 
pscMjii',  linlciii(r>  (()  iici  line,  no  iiiuic  lo  iIk^  iiidprictni'  nl'  Ihc  land  mi  wliicli  it  is 
liailiniirinn,  lyin;.'  ov  prirliin),'  or  lliriiiif.'li  which  il  is  [lassinjr  than  In  any  <m(!  olso. 

II  hi'CdMH's  Ihc  |ir.i[)crly  i.t  the  lirsl  wlio  lakrs  pnssi'ssinn  iif  il  evon  on  jtronnd 
when'  III'  has  nnl  the  iii;lil  nl'  ihaso  orpnrsuit.  This  is  a  eonstanl  priiiciph'  applied 
williniit  dispnii'  ri'iiiii  (III'  liini!  id' llio  llonians  In  our  own  days.  II  rcsnlls  fioni 
Ihr  very  iialiirc  id'  Ihi'  lhiii|.'s.  Niilnial  law  and  reason  alone  wuiild  leach  il,  were  il 
nid  everywhere  writleii  and  aekiinwli'd^reil.  A  lijrht  in  I'ael  is  iiol  iiilellij;ihle  except 
so  far  as  il  is  possihli!  In  oxei'cise  il.  Tho  exercise  of  Ihc  ri^lil  ol'  propcily  eonsisis 
in  llie  use  of  I  he  thiiifi  which  is  snhject  lo  it.  Tiie  propi'ielor  id' a  licld  nsos  it  wlien 
he  cnllivalcs  il,  when  liu  loajis  il,  or  evon  when  lie  walks  ovoi'  it.  To  nse  a  haru 
wliicii  is  lyiii},'  thoro  In^  nmsl  hcgin  by  lakinj;  il,  or  at  least  by  bavin};  it  in  bis  pos- 
session in  such  a  iiianneras  to  be  its  niasler  and  to  prevent  il  from  escapinj;.  Up 
till  that  lime  il  heliiiij.'s  lo  no  one,  is  its  own  niasler,  and  ol'len  will  only  lose  its 
liberty  with  its  life,  to  ihe  prulil  of  wbnever  kilU  il  \'i<v  the  [inrpnx;  of  appro|irial- 
inj;  il  by  taking  [lossession. 

Tlio  nc\l  cliiiisn  is  from  I'olliier  /)r  /a  Pru/irir!/',  No.  ?j7,  imd  from  llio 
siuiio  iiiillior  IltMiiolomhc,  vol.  xiii.  No  :2(>. 

The  prupei'ly  w  hidi  is  eslahlishcd  in  wild  animals  by  possession  rests  so  clearly 
on  the  fact  of  oll'ectivc  possession  Ihal  il  is  lost  with  that  possession  wlien  ihe  ani- 
mals by  escaping.'  trom  us  have  regained  their iialiiral liberty,  and  havotiinsretmned 

III  the  "  iiei.'ali\'i'  dmiiain  "  olllie  human  I'ace;  thus  dill'criu,::  from  inanimate  Ihi  11,1;  s 
anil  domestii' animals  in  whicii  we  relain  the  property  civen  when  Ibey  are  lost. 


Then,  upon  Ihe  sul)jocl  of  fisliinLr,  fisli  of  lliu  sea  and  in  rimninf? 
walors  are  also,  as  we  have  said,  like  wild  aniinids,  rp.i  ntill'ri x.  The  cap- 
liire  of  lish  is  eirecled  hy  mtMiis  of  a  series  of  operations  eovisred  by  Ihe 
d(!seriplion  of  lishinf;.  .\n(l  Ihen  IVoin  (he  OrdniiiKiiin'  siir  la  niarine  of 
KISI .  ,')lh  hook,  lille  I,  article  2,  and  also  from  I'olhier's  hr  hi  l*ri>/irii''li'\ 
.No  .'il,  everyone  can  (ish  in  Ihe  sea  wilhnnl,  permission.  11  is,  in  this 
sense,  Ihal  one  is  accnslomed  lo  say  sea-lishinj;' is  free;  for,  in  other  res- 
peels,  il  is  snhjeel,  lo  by-laws  and  police  rnles,  whicli  in  Ihe  f;eiieral  inle- 
resl,  iii  order  lo  preveiil  Ihe  deslriielion  of  Ihe  spawn  and  lo  encoiiraf!;c 
llu>  reprodnclion  of  diU'ereiil  kinds  of  lish,  didermine  Ihe  seasons  and 
hours  during  which  lishinj;  is  forbidden,  Ihe  miMliod,  Ihe  machines  and 
inslrumenis  prohibited,  and  (he  si/ooflhe  nets  which  may  be  used.  These 
rules  are  nol  bindinj;  inllie  open  sea  except  on  Ihe  nationals  whom  alone 
the  nalional  law  can  follow  oiilside  (heir  (erri(or\  i(_'.ivil  Code,  article  .'}). 
They  have  no  lej;ai  ed'ect  as  regards  foreigners,  e.\cep(  in  (he  limits  of  the 
territorial  sea. 

Then  I  conld  refer  if  need  be,  and  I  must  refer  lo  il  in  another  eonnoc- 
lion,  tbongh  I  may  menlion  il  here  as  it  is  under  my  eye  at  this  moment, 
to  eases  which  are  constantly  occurring,  where  (he  iii(eres(s  ol'coiinlries 
separated  by  wider  or  eonlignoiis  by  land  are  concerned  :  tleis  boniKlary 
questions  have  arisen  belwi^en  I'rance  and  i'.ngland  as  lo  (ishi'rii'S,  wlier(! 
France  has  seen  Ihe  nlilily  of  admilting  cerlain  liniKalions  and  cerlaiii 
righls  claimed  by  (ireal  Ibilain,  and  Ureal  Urilain,  on  the  other  han<l, 
has  seen  the  e(piit\  and  iililits  of  conceding  lo  Fiani'e,  and  IWdgiiim 
.tnd  other  Powers,  the  same  limilalions,  —  I  miis(    say  somediing  on 
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lliis  111  some  later  period,  prol)al)ly  at  greater  ieiifilli ;  but  all  tlii"^  goes  to 
show  tlial  tliese  Coiiverilioiis  or  Af^reoiiienls  for  mnhial  accommodalioii 
are  cll'ertiiig  that  wliicli  internalioiial  law  (.'aiiiiol  ellect,  liueaiiseil  does  not 
provide  lor  it.  They  are  outside  the  domain  of  that  law;  they  arc  dealt 
with  upon  principles  of  mutual  give  and  take  ami  mutual  convenience; 
and  even  in  these  cases,  I  need  nut  say,  llie  (lonventions  so  made 
and  tiie  legislation  of  the  respective  countries  intending  to  give  elfect 
to  tiicse  Conventions  only  hind  the  respective  nationals,  and  hind  no 
outside  I'owcrs  and  the  nationals  of  no  outside  I'ower  whatever,  and, 
tiierefore,  it  docs  not  fall  within  the  scope  of  internalional  law. 

iNow  I  will  only  make  one  further  reference,  and  that  is  to  say  that 
the  law  as  to  bees  is  the  same  as  that  which  I  iiave  been  already  dealing 
wilh  and  there  is  a  rase  decided  by  the  (lour  d'Appel  de  Toulouse  as  late 
as  May  1870,  where  the  principles  are  laiil  down  by  that  Court  in  strict 
conformity  with  the  authoi'ities  which  I  have  already  been  citing  : 

When  beos  arc  in  a  wild  slalp,  llioy  an^  res  iiidlins  and  lii'conie  lln^  |iiMp"i'ty  of 
the  lirsl  lai;ci'.  If  Ihey  iiavo  lal%cn  up  Uieir  abudi'  in  the  hives  llii'y  aie  siiyi-cplililo 
of  privati:  properly.  The  reenit  law  (d'  the  till  .\|]ril  IM.Sli  of  Ihe  lliual  Code  in 
Article  7  indicates  in  what  manner  the  |)ru|)crly  in  bees  ceases  when  the  bees 
located  on  any  land  abandon  it. 

These  arc  the  words  of  the  law  of  1889  : 

The  proprietor  uf  a  swarm  has  the  ri^ht  to  retake  it,  and  repossess  himself  of  it 
as  lonj;  as  he  has  not  ^iviMi  nii  its  |)nrsiiil  :  otherwise  thi'  suariu  hulongs  to  the 
proprietor  of  the  ground  upon  which  it  has  sidded. 

He  has  Ihe  right  to  take  it. 

Senator  Morgan.  —  Is  Ihat  a  Stalulc? 

Sir  Charles  Russell.  —  Vi>s,  liic  lima!  Co.le  of  188'.). 

Lord  Hannen.  — There  liav(!  been  sduic  <!ecisioiis  nn  lliat. 

Sir  Charles  Russell,  —  This  deiisiiui  could  not  have  been  on  that; 
bill  it  was  on  a  similar  law.  This  is  in  1881),  and  il  coid'orms  to  the  |)rc- 
vioiis  decision  of  Ihe  Cuur  d'Appel  de  Toidouse,  delivei'cd  in  187(1. 

Lord  Hannen.  —  Thore  is  a  case  .■(imewhei'e  wilh  reference  lo  silk- 
worms.     Have  von  gol  Ihal '.' 

Sir  Charles  Russell.  —  No.  '  have  ii'l  iinl  Ihat  ca-e.  The  reasons 
given  ill  tile  Colli'  dWppcl  de  Toe'  ,iih(>  |  luighl  read. 

Considering  lhat  ai<'iir(hiij.'l.'  the  lists  luriii^liiMl  hnih  bv  principles  ,nid  by  juiis- 
prudi'iice,  dnmeslic  animals  aic  Iho-c  wliieh  asSDcialc  wilh  man,  live  about  bim  in 
bis  house,  an;  nourished  and  bn  d  by  biscaii';  that  llii'  bi'i's  still  ii'laiu,  idli'r  bi'in;: 
taken  possession  of  by  man.  Iheir  .vild  nature  which  Ihe  Itouian  law  recogiii/i'd; 
that  'hey  do  not  live  near  uiau  aiul  under  his  roof,  and  they  air  separati'd  froiu  bis 
habilation  by  reason  of  the  iiuonve'iioiice  and  danger  wliirli  tbi.'ir  pruximily  in- 
volves; that  the  bci's  faiuiliari/.e  tln'inscdves  so  little  wilh  man  that  one  isobliijed  to 
take  precautions  in  approaihiiii;  Ihi'ir  hives  and  reiuoviiijj  their  houi'y,  which  the 
laboi''         hese  insi'ils  has  stilled  in  ii'll< ; 

Coi.  .uering  lurlhrr  Ihal  il  iu  a  crilain  iiii'asnre  llie  surviiljani'i'  and  .an'  vl'  Ihe. 
pnijjrietor  is  emplo.ved  in  the  preservation  and  nonrishiiient  of  lb<!  bees,  that  Ihey 
rely  fur  their  subsisleiiei'  in  hiking  IVoin  shrubs  and  lloweis  iieai  thi'  hixes,  and  in 
carrying  Ibitbertbe  subslnntes  that  they  have  gathered. 
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Considorinp  also  ilial  llicsp  essunlial  diriiciillius  inakc  il  iiiip(issil)l('  In  class  hues 
in  the  category  of  doiiiestii;  animals. 


'I'liat  is  llie  sliort  decision. 

Senator  Morgan.  —  Was  lliat  before  liie  slalule  lo  nsIml-Ii  you  reler- 
icd  ? 

Sir  Charles  Russell.  —  Yes  I  have  said  so.  The  decision  was  in  i87() 
and  the  SlaUile  was  passed  in  188'.). 

Lord  Hannen.  —  It  was  a  codilicalion  of  liie  principles  embodied  in 
Ihat  decision. 

Sir  Charles  Russell.  —  \  cs. 

There  is  anotiier  decision  also  referred  lo  of  Ihc  Cour  de  Limoj;cs  lo 
liie  same  en'oct. 

Mr  Phelps.  —  Tiiese  have  nol  been  qiioled  in  your  previous  argument, 
and  we  iiave  had  no  access  lo  liieni  or  opportunity  to  see  them. 

Sir  Charles  Russell.  —  I  do  not  wisli  to  say  anyliiinj;  lliat  would  be 
al  all  irritating,  but  it  is  to  be  borne  in  mind  Ihat  my  learned  friend 
.Mr  (lartcr  very  early  before  commencing  his  argument  deplored  the  loss 
of  certain  French  authorities  which  he  hoped  lo  be  ai)ic  lo  recover  or 
replace,  and  therefore  m\  learned  frieiid's  mind,  which  was  no  doubt 
laboriously  engaged  in  this  mailer,  was  addressed  to  the  subject  of 
French  authorities,  and  indeed  il  was  that  which  suggested  lo  us  tluil  we 
should  explore  the  same  region  with  the  result  that  1  have  put  before  the 
Court. 

The  President.  —  II  is  an  argumeni  of  analogy. 

Sir  Charles  Russell.  — Yes  :  I  claim  lo  have  shown  that  the  laws  of 
France,  the  Fnited  Slates,  and  (Ircal  lirilain.  all  concur:  and  so  far  as  I 
know ,  bnl  il  is  not  safe  lo  geiierali/.e,  llie  numicipal  law  of  no  coiuilry  can 
be  invoked  in  favour  of  the  claim  lo  i)ro|)crly  in  the  seals;  and  thus  muni- 
ci|)al  law  cannot  be  invoked  in  favour  of  this  claim  of  llie  United  Stales 
lo  property.     .Now  I  have  deall  with  llie  general  pro|)Osilions. 

The  President.  — .May  I  remind  \oii  wilhrcgard  lowhal  you  said  aslo 
the  Hussian  law,  thai  Iheltussian  law  did  not  admit  of  res  iiullnis. 

Sir  Charles  Russelir  —  1  did  say  so. 

The  President.  —  Yes. 

Sir  Charles  Russell.  —  1  do  not  think  thai  contravenes  llie  proposi- 
tion I  am  now  upon. 

The  President.  —  1  merely  remind  you  of  what  you  have  slated  — 
llie  seal  in  lliissia  would  nol  be  res  milliiis. 

Sir  Charles  Russell.  —  Th(>  law  would  mil  give  il  lo  Ihc  propriclor  of  the 
land  on  which  it  was  found,  ifildid  nol  hcldiiglo  Ihc  proprietor,  il  would 
belong  lo  Ihc  Slate.      I  suppose  thai  is  the  result  of  llie  Uiissian  law . 

The  President.  —  Whal  vou  slated  lliis  morning  was(piile  novel  ti» 
me,  and  I  camiol  form  an  opininn  from  a  law  I  do  nol  know. 

Sir  Charles  Russell.  —  I  have  >w\\  it  somewhere  slaled.  1  know 
that  lUissiaii   law  does  form  an  exce|ilion  to  the  general  law  of  other 
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coiinlrics  in  tliul  rosaivl.  Uml  noUiinf,'  is  saiJ  (o  he  iiocnrdins  lo  llic 
Itiissiim  law  witiioul  uii  uwnor,  ami  ii'llioro  is  no  [irivale  ownor  llm  Slate 
claims  to  l)e  tiic  owner.  I  llioiislit  it  rij;lil  to  say  tlial,  l)e('aiise  I  liad 
seen  it,  init  the  aiitliority  for  it  I  do  not  recall. 

The  President.  —  It  may  lie  said  that  is  one  of  the  objects  that  are 
ca|)al)le  of  appro|iriation. 

Sir  Charles  Russell.  —  Yes,  matters  which  are  capable  of  beinj;  the 
siibjecis  of  properly:  and,  a.,  regards  animals  frr.v  iuil>ir;i\  there  is  merely 
that  ri-iht  lo  lake  them  and  so  acquire  the  properly,  and  nothing  more, 
—  it  may  be  so. 

The  President.  —  Tlie  fact  is,  we  do  nol,  either  of  us,  know  the  law. 

Sir  Charles  Russell.  —  i\o:  I  do  nol  Irnsl  myself  to  speak  positively 
about  it. 

I  am  not  at  all  sure.  Sir,  that  it  would  not  be  a  more  correct  thing 
lo  say  of  wild  animals  that  they  are  rrx  roomuinex  ralher  than  vcs 
iiidinis.  That  may  possibly  bo.  !  merely  suggesl  il  because  anybody 
may  take  Ihem.  I  should  nol  like  lo  pledge  myself  lo  any  view 
about  il. 

Senator  Morgan.  —  They  are  rex,  al  any  rate. 

Sir  Charles  Russell.  —  Thev  are  ?w,  cerlainlv. 


TUIC     API'RAI.     TO     INTEIiNATin.NAI.     LAW 


Hut  now.  Mr  I'residiMil,  '  have  yel  lo  deal  with  another  view  ol  this  ques- 
lion,  wluil  law  is  lo  govern  lliis  Tribunal  in  delcrmining  Ibis  question.  I 
submit  thai  I  have  demouslraled  thai  municipal  law  does  not  support  this 
claim,  but  uogiilivcs  il.  I  havcfurlher  submillcd  lliat  lille  in  Ihiiigs  must 
lake  its  root  in  municipal  law,  and  I  have  sought  lo  illuslrale  thai  by  poin- 
ting out  lo  you  what  the  case  must  be  if.  instead  of  llie  I'ribilof  Islands 
being  the  nalimial  properly  of  the  I'nilcd  Stales,  they  were,  as  Ihey  well 
migli!  lie.  the  private  pro|)erly  of  an  ordinary  individual.  I  gave  as  an 
illiiririiii.)ti  yesterday  the  Scilly  Islands  on  the  soulhwesi  coast  of  Kngland, 
iui'l  nnir;  other  islands  along  Ihe  coasl.  Suppose  (hal,  in  such  a  case, 
lli>  pi'ivote  owner  of  those  islands  ass(M'ls  thai  his  right  of  properlv  in 
iiie  rM'il'i  is  allacked  by  p(^liigic  sealing  in  the  adjoining  ocean. 

\;  U.  n';st  be  bis  initial  step?  He  is  complaining  of  an  invasion 
of  his  right  of  projierty  in  the  fur-seals,  by  a  neighbour,  by  a  pelagic 
sealer  from  Ihe  adjoining  coasl.  He  sues  him  iu  trespass:  he  sues  him  in 
trove  •;  he  su(>s  him  in  any  form  of  action  be  chooses.  The  lirsl  slop  he 
must  lake,  the  lirsl  [josilioii  he  musi  lay  down  clearh  and  dislinctiv,  is 
that  aeeonling  lo  th(>  law  oftheplaie  he  bus  a  lille  lo  the  Ihing  which  bo 
claims,  and  his  rigid  lo  which  he  sa\s  Inis  been  invaded.  Can  Ihere  be 
anv  ditl'eivuce—  is  there  any  ground  conceivable  lor  treating  the  ipieslion 
.1  ,.  diil'erent  \\a\,  becanse  the  United  Stales  happen  lo  be  Ihe  own.  .s  of 
I-     -o\ereigul\  o\er  Ihe  Islands  and  have  given  to  their  lessees  the  right 
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lo  toke  tliose  soals  on  the  Islands?  Is  Ihc  question  any  different  bccaiiso 
the  claimant  hcva  is  the  Tnilcd  Slates,  IVoni  wliiit  il  would  he  iftlie  lessees 
were  the  claimants  :  or  if  a  privale  person,  heinj;  ll--  owner  of  the  Islands, 
was  the  claimant?  I  say  it  is  impossible  that  propcity  should  exist  in  one 
case,  and  not  exist  in  the  other,  or  that  properly  sliould  be  non-existent 
in  one  case  if  it  is  nut  also  non-exisleni  in  Ihc  other. 

Hut  then  my  learned  friend  sa\s  in  elfecl  :  —  Failing  municipal  law, 
deriving  no  authority  from  nnmicipal  law  for  my  position,  yet  there  is 
another  law  which  gives  me  properly,  which  gives  me  the  right  1  claim, 
and  which  is  the  law  in  this  matter  to  determine  the  right  of  these  parlies, 
and  that  is  internalional  law. 

Let  us  see  if  my  friend  is  well  founded  tiiere.  What  must  he  do; 
must  he  not  in  order  to  derive  support  from  international  law  esta- 
blish —  for  the  Oiiiis  is  upon  him  —  that  international  law  has  laid 
down  a  rule  or  a  principle  treating  fur-seals  in  a  way  difTerenl  from  tiie 
mode  in  whi  !>  municipal  law  regards  them,  as  animals  feni;  i>alur;i'.'  or 
inolherword  •'   le  not  support  the  proposilion  Ihat,  while  by  inter- 

nalional law,  all  I  IS  on  the  high  sea  are  ecpial  and  have  a  right  lo 
take  from  tlie  sea  w.i.ii,  they  can  gel  from  the  sea,  Ihal  internalional  law- 
has  engrafted  upon  that  general  princi[»le  an  exception  wiiicli  ex- 
cludes fur-seals  or  any  similar  crcalurc  from  that  generally  admitted 
right? 

Surely  I  am  right  in  aflirming  liiat  one  or  holii  of  those  propositions 
must  be  eslablished  by  my  learned  friend.  Has  he  made  an  atlemi)t  to 
support  either  of  them  by  reference  lo  iiilernalional  law  ?  1  sulimil  he 
has  not;  and  here  again  I  must  recur  lo  wlial  I  lliink  musi  be  IVom  time 
to  time,  if  I  may  say  il  with  resi)ect,  borne  in  mind  by  the  Ti'ibunal  as  to 
what  international  law  really  is.  I  have  already  endeavoured  to  explain 
thai  nolbing  can  be  considered  international  law  as  to  nvIiIcIi  it  cannot 
aflirmalivcly  be  shown  thai  llieconscnl  of  civili/ec'  ■  lions  has  i.'i'en  given; 
and  that  nothing  short  of  an  aflirnialive  answci'lo  the  ipieslion  iilitciiihw 
firntilnts,-i\\)[)\\i'{\  lo  any  pro[iosilion.will  satisfy  llie  lest  of  what  internatio- 
nal law  is.  My  learned  friend  says  internalional  law,  moral  law.  natural 
law,  are  all  praclically  inlenhangeable  words,  meaning  Ihe  same  thing.  ! 
would  like  Id  I'xainiiie  this  briefly  for  a  niomeul  or  (.mi. 

II  is  qnile  Iriie  Ihat  there  are  sonu-  writers  of  distinction  who  refer  to 
natural  law  as  Ihe  basis  and  source  of  inlernalionid  law,  and  whose  lan- 
guage would  seem  to  show  Ihal  they  regarded  natural  law  as  the  same 
thing.  I'ldfeudorf  is  liie  niosl  prominent  amongst  Ihese  :  but  such  writers 
a<  l!yiil\er>hoek  and  Wolfe  hii\e  an  eiilirely  dilferenl  view.  Ilelfter,  with 
whom  I  have  no  tloubl  Ihe  I'resiiienI  is  enlirely  familiar,  sjteaks  ol  interna- 
tional law  as  foundeil  on  neees-ily  developeil  I)y  morals. 

Calvo  recogni/.es  Ihe  idea  of  general  justice  as  niodifyi'g  for  Ihe  com- 
mon good  Ihe  relalioiis  of  Slates  ;  liul  he  himself  prt>lers  lo  resi  inter- 
nalional law  u|ion  Ihe  principles  delined  by  vari<ius  Trealies,  and  rules, 
natural  and  logical,  to  be  deduced  from  many  ingredients  in  many  cases. 
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carried  into  practice  and  generally  recognized;  lie  finally  sums  it  up  in 
the  phrase  "  la  jurisprudence  consacru  par  la  coutume.  " 

Therearc  two  very  acute  criticisms  upon  tliis  subject  to  wliicli  I  should 
like  to  draw  the  attention  of  liie  Tribunal.  One  is  the  criticism  of  15en- 
tham,  cited,  and  cited  witli  approval,  by  Ortolan  in  his  "  La  Diplomatie 
de  la  Mer  ".  I  am  citing  from  the  second  edition  of  1853.  He  cites 
a  passage  from  Hentham  of  a  very  incisive  character,  as  nearly  all  of 
nenlham's  were,  in  which  lie  is  speaking  of  natural  law,  and  natural  right 
as  springing  from  natural  law.     lie  says  : 

Natural  riglil  is  often  employed  in  a  sonso  opposed  to  law,  as  wlien  it  is  said, 
for  example,  that  law  cannot  he  opposed  lo  natural  right,  the  word  "  right  "is  em- 
ployed in  a  sense  sujierior  to  law  :  a  right  is  recognized  which  atlaeks  law,  up- 
sets, and  annuls  it.  In  this  sense  which  is  antagonistic  to  law,  the  word  "droit"  is 
the  greatest  enemy  of  reason,  and  the  most  torrihie  destroyer  of  governments. 
We  cannot  reason  with  fanatics  armed  with  a  natural  right,  which  each  one  un 
derstands  as  ho  pleases,  applies  as  it  suits  him,  of  which  he  will  yield  nothing, 
withdraw  nothing,  which  is  inflexible  at  the  same  time  that  it  is  unintelligible, 
which  is  consecrated  in  his  eyes  like  a  dogma,  and  which  he  cannot  discard 
without  a  cry.  Instead  o  '  examining  laws  by  their  results,  instead  of  judging  them 
to  be  good  or  had,  they  ems,  n-  lliem  with  regard  to  their  relation  t<i  this  so  called 
natural  right.  That  is  to  say  lliey  substitute  for  the  reason  of  experience  all  the 
chimeras  of  their  own  imagination. 

Another  critic,  a  very  able  and  acute  one,  .Vustin,  speaks  to  the  same 
effect.  I  am  now  reading  from  a  book  which  has  certainlv  had  enor- 
mous inlliience  on  the  mind  of  Knglaud,  and  the  value  of  wiiich  I  think 
has  been  almost  universally  recognized.  1  mean  his  ''  i'rovince  of  .Juris- 
diction Determined  "  :  at  volume  I  page  "222,  lie  savs  : 

Cirotius,  I'lill'endorf  and  other  writers  on  the  so-called  law  of  nations  have  fallen 
into  a  similar  confusion  tif  ide.is. 

What  that  confusion  is  you  will  lind  from  tiie  context. 

They  have  confounded  positive  international  morality,  or  the  rules  which  actuallv 
obtain  aniongsl  civilized  nations  in  their  mutual  intercourse,  with  their  own  va"ne 
conceptions  of  international  morality  as  il  ought  to  be,  with  that  indeterminate 
siimelhing  which  they  conceived  it  would  hi'  if  il  conformed  lo  that  imleterminate 
somelhiiig  which  they  called  Iho  law  of  nature.  Prof.  Von  Marlens  of  (iottiiigen 
who  died  only  a  fi'W  years  .ago  is  actually  the  lirsl  of  the  writers  on  the  law  of 
nations  who  has  seized  this  dislincliou  with  a  llrm  grasp,  the  liist  who  has  distin- 
guished Ihe  rules  which  ought  to  be  received  in  the  inicrcourso  of  nations  or  which 
would  bo  received  if  they  eonformed  lo  an  assumed  standard  of  whatever  kind 
from  those  which  an'  so  received,  endeavoured  to  collect  fiom  the  practice  of  civi- 
lized conuunuities  what  are  Ihe  rules  actually  recognized  and  acted  upon  by  them, 
and  gave  to  these  rules  the'name  of  positive  international  law. 

Now,  lastly,  an  .American  author,  Mr  Woolsey.  This  is  in  the  original 
text.  This  is  in  fact  the  (irsi  edition.  II  is  the  introductory  chapter, 
page  13  of  the  first  edition,     lie  says. 

Thus  Puffendorf  commits  lb"  faults  of  failinglo  distinguish  sufricienlly  between 
natural  justice  and  the  law  of  nalions.  of  spinning  the  web  of  a  system  out  of  his 
own  brain,  as  if  he  were  Ihe  legislator  of  tlii>  world,  and  of  nedeciing  lo  inform  us 
what  the  world  actually  holds  Ihe  law  lo  be,  by  which  nations  regulate  their  course. 
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But  now,  apart  from  (hose  \vei},'hty  aulliorilies,  am  I  no(  jiisliCied  in 
saying  as  lo  llio  natural  law  wInU  I  liavn  already  iiiliniatcd  in  llio  previous 
part  of  my  ar};iunonl  as  lo  I  lie  moral  law,  llial  il  is  only  so  miicli  of  the 
rules  of  morals  or  Ihe  rules  of  Iho  law  of  nature,  as  have  received  the 
inipv'nniitiir  of  nalions  —  evidenced  hy  the  assent  of  nations  expressed 
or  implied  —  oidy  so  much  as  has  been  laken  up  hy  (hat  consent  in(o 
the  body  of  inlernalional  law  is  in  (rulh  in(erna(ional  law. 

I  took  occasion  this  morning  topul  (o  my  learned  friends  the  question 
arfiumcnialively,  and  I  now  repeal  i( :  can  (hey  refer  (o  any  controversy  be- 
tween nations  which  has  ever  been  seKled  hy  a  reference  citluM'  (o  na(ural 
law  direct,  or  to  a  supposed  law  of  morals?  I  think  they  will  find  it 
difficult  to  (ind  any  such  case. 

But  now  I  have  to  mee(  (his  suggestion  of  my  learned  friend,  namely, 
that  although  he  may  be  wrong  in  saying  that  natiu'al  and  moral  law  are 
(he  same  as  international  law,  yet  (hat  although  they  may  wni ppr  se  be 
inlernadonal  law  unless  and  until  consent  of  civilized  nations  has  been 
given,  yel — and  I  Ihink  he  pul  lliis  aflirmalively  in  his  argument  —  yet 
(hat  you  are  (o  jiresume  Ihal  na(ions  have  assented  as  part  of  inlernalio- 
nal law  (o  all  principles  of  morals,  and  all  principles  to  be  drawn  from 
Ihe  law  of  naluro,  unlil  \ou  can  show  Ihal  they  have  dissenled. 

!  Iirs(  ask  (he  question  :  Is  (here  any  aulhorily  for  (his  s(a(ement  that 
any  such  Ihing  is  to  be  presumed?  1  have  already  poinled  out  (hat,  so 
far  as  the  law  of  nature  is  concerned,  it  could  give  us  no  help  whatever 
upon  Ihe  quoslion  of  pi'oper(y  :  for  (hal  (he  true  view  of  all  law,  pro- 
perly so  called,  municipal  as  well  as  inlernalional,  is  Ihal  it  has  subsli- 
tuled  I'ules  of  righ(  and  equi(\  lor  claims  of  properly  which  originally, 
according  to  ualural  law,  rested  for  their  idlimate  sancdon  u|)on  force 
and  upon  force  alone. 

liiil.  let  mo  ask  again,  where  are  we  lo  lind  these  laws  of  nature'.'  What 
nalions  have  agreed  r.|ion  theui?  Whore  ai'o  llusy  codiliod?  Where  are 
they  (o  be  found?"  What  is  the  hook,  odilion  and  page  "to  which  refe- 
rence has  boon  made?  Mo  salisfaclory  answers  can  he  given  lo  Ihese 
questions. 

Again,  whal  are  (ho'rulos  and  laws  of  nioralily?  Ipon  what  points 
whore  thoy  (ouch  modern  socioly,  regarded  oilhoi'  municipally  or  inler- 
nalionally,  do  societies  of  men,  or  do  nalions,  agi'0(!  as  to  Ihoin?  Is  it 
not  true  lo  say  (hat  opinion,  which  is  malured  upon  a  particular  point 
touching  moi'als  in  one  nation,  is  in  a  stale  of  (lux  aiul  uncerlainly  in 
another  nalion,  even  upon  points  where  there  is  a  general  couc^ensus  in 
roprobaling  a  particular  course  of  conduct?  I  gave  an  illusti'alion  the 
other  day  —  and  what  oilier  illustration  can  beslronger —  the  slave  trade; 
yel  it  cannot  be  affirmed  that  Ihe  slave  trade  is  yX  rolegalod  by  interna- 
tional law  to  (he  same  calegorv  as  piracy,  or  carries  wi(h  it  (he  same 
sanction.  <h\  again,  lake  the  illustration  which  (he  argumen(  of  my 
learned  friends  here  supplies.  .Vceording  to (luMr  contention,  i(  is  —  and 
the  United  Stales  have  made  it,  as  far  as  municipal  law  can  make  il,  —  a 
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crime  a},'aiiisl  the  liiw  of  iiiilure  or  of  moralily.  or  ot'l)olli,  lo  kill  a  leinalc 
seal.  Is  that  a  rule  of  moralily  wliieli  prevails  llic  world  over?  Have 
nations  agreed  in  regarding  this  as  a  crime?  lias  international  law  or  a 
congress  of  international  statesmen  ever  suggested  that  lo  kill  a  female  of 
any  species  of  animals,  wild  or  domestic,  aye,  or  even  a  gravid  female 
—  very  reprehensible  and  regrettable,  it  may  be —  was  to  be  regarded 
as  an  international  crime? 

1  have  said  before  that  there  are  certain  great  principles  of  morals 
which  have  been  used  to  lesl  the  relative  value  of  conflicting  usages  or 
tendencies  of  opinion  or  doctrine,  lo  give  formal  expression  to  growing 
custom,  to  su|)port  fresh  theories  placed  before  the  world  for  considera- 
tion and  acceptance  :  but  no  attempt  can  be  made  to  directly  impose  such 
principles  upon  States  as  a  direct  obligation  until  the  consensus  of  nations 
lias  (irsl  assimilated  them  as  part  of  the  international  law. 

If  I  am  right  in  this — and  1  submit  that  lam — the  conclusion  is  that  it  is 
not  a  question  of  presuming  assent  to  ideas  of  international  law,  or  mora- 
lily, or  anything  else,  as  U\  which  civilized  nations,  just  as  civili/.ed  men, 
take  dillerenl,  diverging  views;  but  that  to  constitute  international  law, 
assent  has  lo  be  affirmatively  shown. 

Finally,  in  this  connection,  I  have  lo  submit  that  modern  international 
law  has  long  |)assed  the  stage  at  which  au  appeal  to  any  vague,  general 
principles  can  afford  any  safe,  certain  resting  place  or  guide  al  all.  It  is 
now,  and  it  has  long  been,  a  body  of  derivative  princi[)les  and  concrete 
rules,  formed  by  the  action  and  re-action  of  each  other,  of  custom,  mo- 
ral feeling,  considerations  of  convenience.  It  is  only  capable  of  modili- 
cation  and  extension  either  by  the  slow  growth  of  fresh  customs,  under 
the  influence  of  these  other  factors  ,  morals  and  convenience,  or  by  gene- 
ral express  agreement  amongst  nations,  —  matters  involving  new  principles 
or  new  rides,  or  fresh,  nnrecogni/.ed  practices.  N'o  speedy  way  exists  of 
changing  the  concrete  rules  of  existing  law  ollicrwiso  Ihan  by  the  general 
agreement  of  civilized  Slates  ;  and  lo  nothing  else  than  these  concrete 
rules  is  obedience  due. 

I  concede  that  these  concrete  rules  do  not  cover  all  cases.  Probablv 
the  law  never  will  be  found  to  cover  all  possible  cases;  but  the  law  is 
supplemented  by  treaty,  by  agreement  between  particular  Slates;  and 
you  arc  in  this  instance,  in  discharge  of  the  important  functions 
which  yon  have  assumed,  standing  in  the  place  of  these  parlies,  in 
connection  with  the  branch  of  tlie  question  which  I  have  not  yet  approa- 
ched. Hut  now  you  are  lo  declare  as  regards  the  branch  with  which 
I  am  dealing,  wiiat  are  the  rights,  legal  rights,  according  to  existing 
law,  of  the  parlies,  not  looking  beyond  that  law,  until  you  come  lo  the 
second  branch  of  the  qneslion;  then  indeed  yon  are  lo  say  for  the 
parlies  what  Ihey  would  ha\e  said  for  themselves  had  they  entered  into 
an  agi'eement  to  settle  the  differences  exisliim  between  lliem. 


Senator  Morgan. 


Is  it  to  be  determined  according 


to  existing  in- 


ternational law,  or  existing  municipal  law,  or  both? 
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Sir  Charles  Bussell.  —  I  Imvc  ulroaily  saiil  llial  in  mj  judgment  inler- 
nationni  law,  as  regards  properly  and  (liings,  has  nothing  to  do  witli  the 
questions  in  this  case. 

Lord  Hannen,  —  Tiuit  is  to  say,  international  law  does  not  speak  on 
the  subject? 

Sir  Charles  Russell.  —  II  (h)es  not  speak  on  llio  subject. 

Senator  Morgan.  —  Tlie  Treaty  does  not  refer  to  (he  subject  as  cither 
municipal  or  international,  or  to  any  particular  law,  municipal  or  inler- 
tional. 

Sir  Charles  Russell.  —  Quile  true,  sir.  It  speaks,  however,  ot 
rights  which  are  to  be  ascertained  by  reference  to  law,  as  legal  rights. 
I  have  dealt  with  the  quesliou  of  municipal  law.  I  have  atleuipled  to 
show  (hat  there  is  no  such  right  according  to  municipal  law.  1  have 
also  attempted  to  show  —  I  hope  you  will  think  I  have  succeeded  in 
showing  —  that  (here  is  no  such  right  according  to  international  law ;  but 
I  iiave  not  exhausted  that  subject. 

Senator  Morgan.  —  I  have  not  yet  heard  any  reference  by  anybody 
to  writings  in  which  we  are  (o  (ind  cKlior  the  general  principles  or  (he 
concrele  rules  by  which  we  are  to  be  guided  in  (he  determination  of  what 
is  the  international  law,  or  how  much  of  it  applies  to  this  case. 

Sir  Charles  Russell.  —  Vou  will  have  the  opportunity,  Sir,  before  (his 
case  is  over,  of  being  referred  to  them. 

Senator  Morgan.  —  I  hope  so. 

Lord  Hannen.  —  Will  you  allow  me  to  put  a  question  to  you? 

Sir  Charles  Russell.  —  If  you  please,  my  Lord. 

Lord  Hannen.  —  Vou  have  argued  that  (he  municipal  law  of  (he  United 
States  has  not  made  this  properly  in  (he  United  Slates.  Suppose  there 
had  been  a  law  of  the  Unilcd  S(a(es  cnucdng  (ha(  (he  seals  on  (he  Pribi- 
lof  Islands  should  be  the  properly  of  the  Stale,  would  that  have  made  any 
difference  in  the  argument? 

Sir  Charles  Russell.  —  ^one  at  all,  outside  (he  (erritorial  limits. 
Of  course.  IIS  regards  (heir  own  nalionals,  it  would. 

Senator  Morgan.  —Outside  the  (erritorial  limits? 

Sir  Charles  Russell.  —  Certainly. 


The  Ti'ibunal  llien  adjourned  until  Thursday,  May  25,  1W)3,  ;d  ll.;$(l 
o'clock  A.iM. 


twenty-si<:vf:nti[  day.  may  2:\^\   isi):{. 


Sir  Charles  Russell.  —  Mr  I'lvsidiMil,  I  mn  now  aliln  lo  rorlify  hy 
iiiilliority  the  ronvcliicss  (if  the  aiiswiT  wliiili  I  j;ii\f  vi-slcrdiiv  hi  lli(> 
(jiii'slioii  yon  wore  -oud  ("iioiif{li  lo  iiddivss  (o  me  ii|ion  llic  qiu'slioii  of 
liow  far  llic  rif;lil  of  llio  Kinj;  as  lo  |)ro|)('rl\  in  swans  or  in  royal  lisli 
t'xltMidod,  and  wiioliitT  it  cvli'iidcd,  or  was  asscrlcd  (ocxisi,  hoyoiid  llio 
territorial  limits.  The  anthorily  thai  I  rcfor  lo  is  roco-jni/cd  as  llic  prin- 
cipal aniliority  upon  tlio  snl)jt>i't,  —  Chilly  on  ||,(>  ••  l'rcrof;ativ('s  of  the 
Crown"  -and!  am  rcadinj;- from  Iho  edition  pnhlishfd  in  18:2(1,  pa^e  III. 
II  deals  holh  with  Ihe  queslion  of  royal  lish  and  royal  hirds,  swans.  This 
is  the  passage  :  — 

The  Kin--  has  iin  i;ciii'nil  iinipi'iiy  in  lish.  II  wcnild  hi'  saiicrlluoas  In  sppcilv 
,■111(1  pai'liciilailv  (lcsij;iialr  whak's  ami  sIiii-cmiiis  aldiic,  as  hfirij;  mval  ll-h,  it  ail 
lish  wi'iv  Ihe  Kiii-s  pmiirrly.  /■:.irr/,i;„  i„;,l„it  r,-,,„l,i,„.  Willi  rcsjicot  how.'v.^' 
In  whah's  ami  slinp'nns,  II  was  always  a  ilocliim:  ol  lln'  rcpmiiion  law  Ihal  thcv 
hi'ldiit;-  lo  llii'  Kjiii;.  .And  hy  llii>  slalnic  (/-•  />>ri;,(/,ii:ni  /{'■r/is,  il  Is  dcclaieil  Dial 
Ihi'  Kins  shall  li^'vi'  whales  ami  sliiiycniis  laKcn  in  Ihe  si-a  or  elsewhere,  within  the 
realm.  exce|il  in  eerlalii  plaees  pi  ivile-ed  hy  the  Kini;.  liul  hi  jiive  Ihe  Ciown  a 
ri-ht  III  such  lish  they  iimsl  In;  laKeii  wilhin  the  seas  pairel  „[  the  doniinionsand 
Crown  111  Knuland,  or  in  ireeKs  ur  amis  Ihereol';  lor  if  taken  in  the  wide  sens  or 
out  of  Ihe  pieeimt  of  the  ^eas  ■^nhjiHl  lo  Ihe  Cinwii  of  Kndaml,  they  helonf;  lo 
the  laker.  \  snhjeot  nia\  possess  this  myal  penpiiMle;  liist,  hy  j;ranl;  secondly, 
hy  prescription  wilhin  tin'  shore,  helween  Ihe  hi,L;li  water  and  low  water  mark,  or 
in  a  cerlain  (/islrirlii.i  niiiris,  nr  in  a  port,  ererk.  or  ami  of  the  sea ;  and  lliis  may  he 
had  in  l;i'oss  or  as  appnrlenanl  to  an  liomnir,  manor  or  hundreil. 

Under  this  head  may  also  he  mentinneil  Ihe  riLdil  of  the  Kin-  lo  .umiis,  hein"- 
inhahitanls  ,,f  rivers.  Hy  the  slalnle  -ji  Edward  IV,  chapter  ti.  ••  no  person  othej- 
than  the  son  of  the  Kin-  shall  have  any  mark  or  -ame  of  swans,  except  ho  have 
lands  of  IVeeholil  lo  Ihe  yearly  value  of  live  marks:  ami  if  any  person  not  havinj;- 
laiiiN  lo  tlii>  -aid  ye.iily  \aliie  shall  have  any  such  mark  or  -ame,  it  shall  he  law- 
ful In  any  of  Ihe  Kiiius  Mihjecis  having;  lands  to  the  said  value,  lo  seize  the  swai  ■ 
as  hirfeils,  whereof  Ihe  Kin-  shall  have  one  half  and  he  ihal  shall  seize  Ihe  other  ' 
Asuhject  may,  however,  he  eiililled  (o  swans;  first,  when  Ihey  aiv  lame:  iu  whjeh 
case  he  has  exactly  Ihe  same  proper'yiu  them  as  he  ha-  in  any  other  lame  animal; 
secondly,  hy  a  .irrant  of  swan  mark  Irom  the  KIu.l;-;  in  which  case  all  llic  sw.i'ns 
marked  with  such  mark  shall  ho  the  suhjecl's,  wheresoever  Ihey  lly;  and.  Ihirdiv 
a  snhject  may  claim  a  properly  in  swans  nilioii''  /iricilcjii,  as  if  Ihe  Kin-  -rant  to  a 
snhjecl  the  -anie  of  wild  swan  in  a  river. 

That  I  Ihink  answers  the  (ineslioii  yon  were  iiood  enoufih  (o  address 
lo  me.  niaekslone  in  his  Commcniaries  :Slephoirs  Kdilion,  paj{e  2), 
slates  Ihe  law  to  Ihe  same  elfeel.  I  need  not  troiihlo  the  Tribunal  by 
readiii};'  it.  Indeed  one  sees  at  onee  Ihal  in  Ihe  nature  of  lliinf>s  i|  ninst 
be  so,  heeause  onee  outside  the  territorial  jurisdiction  of  the  State  those 
who  owe  no  allejjianee  lo  that  Stale  owe  no  respeel  to  any  rights,  re-ndia 
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oinlliiM'wisi',  wliicli  depend  ii|)i)ii  ils  Inws.  i )!' course  llie  Sliilc  iiii;;lil  iiiiiKe 
any  law  Id  allVd  ils  own  siilijeds,  liiil  as  i'('f;ai'ils  loreifiiiers  oiilsidc  llie 
realm  it  lias  no  su<'li  li^lil. 

Lord  Hannen.  —  IT  a  royal  swan  al  lai'f;i'  in  (lie  coniilrv  when-  the 
Kinj;  had  the  rij^hl  lo  swans  esea|H'il  to  aiioilier  connlrv  where  llie  i,  her 
Kin^  had  llie  same  ri^dil  lo  swans  al  lar^.',  wliieli  King  wonid  llie  swan 
helonf^  lo'.' 

Sir  Charles  Russell.  —  Qnile  so,  in\  fiOrd.  {'"orniNseir  I  should  lie 
projiared  lo  hack  Hie  rigid  ol'lln'  Kiiifi-  in  whose  leiriloiv  il  was  loimd. 

The  President.  —  Well  Sir  Charles  I  Ihank  yon  very  mneh  lor  IIk; 
explanation.  II  luis  heen  very  nsel'nl  lo  me  al  any  rale.  I  hejii've  the 
law  is  llie  same  law  llial  forniely  prevailed  in  l''raiiee  niider  Ihe  t'endal 
system,  hy  which  llie  I'iglil  of  chase  and  himling  was  derived  IVom  the 
regalian  right;  and  !  helieve  the  regalian  righl  was  esaclly  llie  same  as 
that  delined  in  the  law  ol'  Knghind  which  yon  have  just  read. 

Sir  Charles  Russell.  — This  siilijed  was  mentioned  yesterday  at  an 
advanced  stage  of  oiir  proceedings,  and  il  may  not  hewilhmil  inleresl  lo 
say  that  the  disiuission  reached  Ollawa,  the  seal  ot'liovernment  in  Canada, 
in  lime  lo  he  digested  there;  and  this  niorniiig  .Mr  Tiipper  received  a 
telegram  which  I  migiit  he  permilled  hi  read,  as  a  mailer  of  some 
interest.     An  erudite  gentleman,  iMr  (iril'tin,  telegraphs  this  : 

Edward  1  of  KnKlii'i<l.  'H>  Iviiifililiiif,'  Ilic  I'lince  of  Wales,  swoic  In  dud  on  llic 
swan  lliat  lie  would  <'oih|ir'I'  Scotland.  'I'lic  swan  was  llie  heialdic  sij;n  I'or  Uod, 
the  Virjjiii,  and  Ladylove  lor  all  KniHlils.  See  Walter  Scott's  history  of  Scolland 
Volunin  S,  and  also  Brewei's  llislorical  llandbodk,  |iaj;i'  Sill. 


Now,  Mr  President,  I  come  to  the  last  ground  on  which  Ihe  preten- 
sions of  llie  United  Stales  are  based  in  argiiinent,  namely  tlie  ground 
that  pelagic  sealing  inleiieres  willi  a  legal  right  in  the  indnslry  ,  as 
it  has  been  called,  said  lo  be  carried  on  on  Hie  Prihilol'  Islands;  but 
before  I  call  attention  to  the  way  in  which  this  proposition  is  put  hy  my 
learned  and  ingenions  frie-nd,  .Mr  IMielps,  who  has  specially  taken  this 
proposition  under  his  proteelioii,  1  should  like  lo  remind  the  Tribunal 
of  the  hypollicsis  on  winch  this  iinestioii  is  lo  be  considered.  We  are 
away  from  the  question  of  projierly  in  the  individual  seals  :  we  are 
away  from  llie  question  of  properly  in  the  seal  herd.  We  are  away  also 
from  the  question  of  any  exclusive  right  in  the  United  Slates  or  the 
lessees  of  the  islands,  lo  kill  Hie  seals,  or  lolake  Hie  seals,  or  lo  pre- 
vent other  sfrom  taking  the  seals  !.  the  high  sea,  or  in  a  given  area  of 
the  sea. 

Therefore  the  proposition  is  llial,  alUiongh  there  is  no  such  exclusive 
right,  and  no  such  property  either  in  tli(>  individual  seal  or  in  llie  seals 
collectively,  yet  Hicre  is  a  right  to  complain,  as  of  a  legal  wrong,  of  Hie 
fact  that  seals  are  killed  in  the  high  sea,  whereby  they  are  probably  pre- 
vented from  reaching  the  island.  That  is  the  proposition.  Now  I  have 
lo  remind  the  Tribunal  llial  what  has  to  he  eslablislied  in  Ibis  conneclion 


—  ioi;i  — 

is  lliiit  si-'iiliiig  oil  Ilii>  |ii;.||  sen  is  nil  invasion  of  some  Icfjiil  riglil 
coiinnrlod  willi  Ihc  iiiiliisliM)  on  IIm-  Islands.  I  iis.>  (ho  pliias.-  "  imiiisliy" 
lor  hrovily.  I  sliall  (Icsciiix.  |)reseiilly  wlial  il  is,  and  considLT  vviiolluir 
il  deserves  Ihal  appellalion. 

Now  Ihat  is  IIk!  hroad  proposition,  wliioli,  slated  in  iinteclinical  lan- 
Siiii;;c,  may  ho  put  Ihiis  :  thai  if  a  nalioii  has  an  industry  on  its  shores 
which  dejionds  upon  Iho  rosorl  lo  llioso  shores  ol'  certain  wihl  animals  to 
lake  whieh  such  nation  has  no  cvciusive  rij^hl,  and  in  which  il  has  no  pro- 
perly, it  can  neverlhehiss  prevent  (he  killiiif;  ol'such  animals  on  the  lii{,'h 
seas  hy  aiiolhor  nation,  if  such  killiii';  prevents  the  animals  roachinf:  (he 
island  and  so  inlerlorinj,'  with  Iho  indiislry 

I  shall  have  (o  poiiil  oiil  the  rar-reachiii};  eonsequenccs  ol'  such  a 
proposition  as  that  :  conseipiencos  which  I  (hiuk  iC  applied  to  Ihe  in- 
terests and  actions  ol'  the  liiiled  States  authorities  (liemselves  upon  the 
eastern  shores  of  America,  will  be  loiind  to  he  exceedingly  awkward  I'm- 
them.  lUit  1  poslpone  I'or  Ihe  moment  the  illustrations  upon  that  subject 
which  I  inleiid  lo  subniK. 

I  will  ask  tin-  Tribunal  lo  turn  to  the  arjiiimenl  of  my  learned 
friend  Mr  |'hol|is  as  it  is  set  out  in  Ihe  prinled  hook.  I  do  not  refer 
to  it  h.r  Ihe  purpose  oC  -oiii-  Ihrough  i(  pa^e  hy  pa^r.  ,,;va,ni„u,i„„ „f 
I  have  s(aled  the  main  proposition  which  is  laid  down  ^i'- ''t-'ip-' ■"«'""...,.. 
in  il,  bill  lliere  are  corlain  slalomonts  incidenlly  made  in  the  course 
oC  (hat  arf;umciit  which  I  cannot  pass  without  some  notice.  The  first 
of  these  is  on  pa}j,(!  132.     It  is  the  senlence  which  runs  thus  : 

Tlic  (•(iiii|ili'lc  right  ol'  nin|ii'iiy  in  l|](^  (idvi'iriiiii'iil  wliili^  liic  iiiiinials  arc  upon 
the  slioic  ()!■  iiic  williiii  IJK-  caiiiKiu  sliiil  raiigu  wliicli  iiiaiUs  Uie  liiii;  ol'  terrildiial 
willcrs  (  aiiiidl  III'  (Iciiiud. 

This  the  Tribunal  will  see  is  not  ndevanl  (o  (he  point  as  (o  (he  in- 
diisdy  a|iar(  Crom  properly;  but  I  cannot  pass  il  by  wilhont  poinliiifj;  out, 
as  !  have  already  done  in  relation  bt  .Mr  (loiiderl's  ai'f,Minieiit,  and  as  I 
have  already  done  in  relation  lo  .Mr  Carter's  arj;uiuen(  ((hoiif;h  i(  did  not 
appear  there  so  proininenlly  as  in  Mr  C.oudert'si,  llial  (here  is  here,  as 
il  secMiis  (o  me,  a  (lis(inc(  nii>s(a(emen(  ol'  Ihe  law. 

Then?  is  IK)  complet('  properly  while  (he  animals  are  upon  (he  shore, 
or  widiiii  caiinoii-sbot  al  all!  The  only  riiihl  (hat  exists  is  the  riftht  upon 
which  I  have  already,  I  am  aCraid  wi(li  painl'ul  rcilcration,  apain  and 
aiiaiii  insisled  —  Ihe  simple  ri^hl,  riiihiiic  sn/i  :  tin?  rif;h(  to  capture, 
the  rinlit  to  kill,  the  ri^ht  thereby  lo  laki?  possession;  but  there  is  no 
complete  ri^bl  of  projierly;  and  tbcrel'ore  (here  is  (lii'  'irlamental 
error,  as  I  conceive,  at  (ho  basis  of  Ihe  whole  of  that  aifiiiiiuut  as  to 
properly.     To  Ihal  point,  however,  I  am  nol  ai,'ain  '^o\ujx,  to  roCer, 

On  pap-  \.]'i  af^ain,  at  the  bottom  ol"  (he  paf;o,  is  another  missta- 
lemeiit,  as  I  conceive?  i(  In  be,  which  I  wish  (o  correct, 

Tdi'  wdod'  Iieri(  uwes  ils  cxisUjnci!,  not  niurciy  to  llii;  care  anil  prol(?clion,  but 
111  lliii  rdibparaiice  ol'  the  United  States  tiovcrnnioiii  wittiin  its  exclusive  juris- 
diction. 


-   liiii;  — 

N(i\\  I  \visli  simply  lo  >iiv  llml  \m'  Kmiw  llml  llml  linl  is  niil  cnrrecl. 
It' the  I  iiili'ii  Sliili's  liiid  iiiiImiiIv  IImmc  llir  mmU  woiiiil  In-  llii'i'i';  if  III 
islands  were  no  nian-  liiinl,  llic  xmU  wcinld  lie  Ihcii'  —  lliuv  woulil 
1)1'  llicrc  nil  Ihi'  nmii'  lii'iiuiM'  id'  lln'  iihscnic  ul  niiin  or  linniiin  iri- 
iKcrorciicc ;  iii\d  llif  mma  I'c'jnliiiiinis  \\|ii(di  Mr  Ciiudcrl  di'sciilicd,  Us 
NNliii'li  d<i;;s  \N('i'(>  I'di'liiddcn,  li'sl  Ihcir  hnikin;;  slmuld  dislni'l)  IIm*  seals 
oi'  rrijihicn  Ihi'ni.dr  ki-cp  llii'iii  i\\\;\\  —  (he  mtv  icnKiti'ncss  cd'  liiiniai; 
(Iwtdlinj;'  I'ldni  Ihi'  places  oi'  lln'  *cais  —  Ihc  lad  llial  i'Mmi  sninkin;;  is 
I'ln'tiiddcn  Icsl  il  slmnld  I'li^lilcii  a\\a\  Ihc  seals,  llnii'  sense  id'  smidl 
liein;;  SI)  acnie  —  all  lliesc  lliin^s  j;ii  Id  slmw  llial  il  is  an  entire  niisUike 
(III  the  pari  nf  the  I'liiled  Stales  In  .-.nfip'st  that  llie  herd  nirrs-  its  f.ris- 
li'iKi'  to  them.  The  herd  wonld  lie  Ihere  all  the  mme  if  Ihev  were  nut 
there;  and  it' IIion  even  alleinplcd  arlilicialK  In  do  sunielhin,';;  In  indnee 
them  '(•  ^<i  IhiM'e  it  wnnld  lia\e  a  rcpclliiii;  eti'ecl.  and  nnl  an  indncin^ 
olfeel  ;  and  ,dl  they  ihi  is  |he  one  Ihin^  which  I  have  a;iain  and  a;;ain 
referred  In,  niimely.  that  I'nr  Ihcir  nwn  uses,  and  tur  their  nwn  pnrpnses. 
they  piovent  Irespassers  raiding  on  the  island. 

I  pass  oil  Id  the  next  pa^e.  the  |np  ol'  pai^e  l.'i.'i.  I  dii  nnt  dwell  npon 
il,  hnl  liicrc  is  this  slatenu'nl  id'  Mr  I'helps  :  — 

\\lidi'  llic  M'uN  ,111'  ii|">ii  liiilril  SI. lies  li'iiiliiiy  iliiilii-  Mil'  ^ciiMin  ul'  ic'|irii- 
diioliiiii  an  I  innliiir,  lljal  (invcrnnu'iil  ini^lil  ra.^ily  ilesliuv  Ihc  licnl  li\  Uilliiii: 
lliciii  all.  al  il  I'liiiMili'iahlc  inniiciliiilc  pmlil.  I'ldni  micIi  a  claii^lilci  il  is  iml 
liiiniiil  In  ri  liaiii. 

It  cDiillicts  will)  llie  ciinlenlinn  nl'  ni\    iiiend   Mr  Call  nl   I  have 

them  III  settle  their  dilVerences  npnll  lllis  pniid  liclwecii  II  es.  veii- 

Inrin^  al  the  same  lime  In  express  m\  prel'erence  I'nr  the  law  a«  laid 
down  liv  .Mr  i'helps.  I  think  he  is  perfectly  ri^ht  in  -avini;  that  the 
I'nilcd  Slates  may  legally,  if  lhc\  can  and  chniis(>.  kill  all  the  seals  thai 
cnnic  III  the  land:  that  llierc  is  im  law  which  presents  smdi  a  slaughter; 
tlial  Ihev  are  nnl  in  i.av  wa\  hniind  In  lerrain. 

Now  DM  puj;'(^  l.'jl)  we  cmne  In  the  eiinncialinn  nl'  a  jirecise  and  delinito 
proposilinn.     The  ^ecninl  sentence  I'mm  Hie  Inp  pmcecds  ihas  :  — 

Tliocase  of  the  Uinlcil  folate-  |ia>lliii>  lar  |i|(pcci'iIimI  ii|i(iii  llii' prniiml  nf  a  naliu- 
lia!  |iro|icily  in  tlic  seal  licnl  ilM'ir.  I,il  il  imw  lie  a~~iiiiiril  lui'  Ihc  |iiii|jijm'.-.  ul  Ww 
ai'ginnciil.  Ih.it  iiu  >iic'h  i  ii:lil  ul  |iiu|i.'rl\  is  |u  W  .nliailli'il.  .luil  Umi  ih,'  ..|.a|>  ;ii,.  n, 

he  rcfiaiileil,  milsiilc  nl  Icnilm  ial   \\.ilri>,  i\~  fir.i'  ii'ilnr.r  in  llic  rail  -cii I   llial 

Icriii.     l,cl  llieiii  he  likciicil,  — 

My  friend  is  lnj;iial.  and  dues  nnl  shrink  frniii  Iliis  inevitalile  resnll: 

l.cl  lliriii  he  likcii(!il.  ir  llial  hr  |iiis>ihlc,  lu  llic  li~li  wliusi'  hiillj|ilacc  anil  liuiiic 
are  in  the  npcii  s,.a,  and  which  miiy  a|i|iiuach  Ihc  slnu-cs  lor  Ihc  |iiii|i(1m>  ul'lduil  at 
certain  scasuiis.  in  such  nmiihcis  as  to  lender  Ihc  lUlijnj;  lhcii.  |)io(liiclive. 

That  is  my  friend's  prnpiisitiDii:  and  then  he  proceeds  In  ai'!;iie  that, 
luider  such  circnmslanees,  there  is  an  indnslrv,  the  lej;al  right  tn  which 
is  invaded  (because  of  course,  that  is  what  he  mnsi  afliriiij,  hv  seajiiit; 
on  the  high  seas.     To  llial  proposilinii,  nf  cnnise,  I  innst  come  hack. 


—  1047    - 

NdSN,  on  |iiij;('  i;W,  in  llic  lliiid  scniciicc  tViiiii  llic  lu|),  llir  cliariHlcr  nC 
pi'liiKii'  -ciiliri;;  is  ivlciii'd  In.      I  liiivc  iilifiidy  dcnll   \Nilli  il.  iirul  lio  not 

iviiir  lo  il ;  hiil.  in  llic  iiisl  scnicnci',  hi'  rclVrs  Id  llic  >-\\>\ ■.•,  in  (•ivili/ci! 

cDiinlrifs,  ol'laws  idininn  llu-  InctMlin^  sciismi),  |irulc(li\(!  nl'  wild  iiiii- 
mals;  in  oilier  words,  he  ii'lcis  lo  lli(>  ^aiiic  laws. 

Now,  I  innsi  |ioinl  mil  -  I  lliink  I  have  already  done  so  more 
llian  onee,  and.  Ilieivroi'e,  I  will  iiol  dwell  ii|ion  il,  —  I  niiisl  poinl  onl 
llial  llieic  conld  lie  iiolliin^'  more  si^nilieanl  lo  show  Ihal  lliere  is  no 
|iro|ierly  in  -ame  lliaii  Ihe  very  exisleiice  ol'  lliose  ;;ame  laws.  The  law 
sle|)sin,  and.  in  Hie  inleivsis  ol' all  who  have  a  ri;;lil  lo  allemjil  lo  eap- 

•iii'"  ^;ii ^iivs  Ihal,  dnrin;;  eerlaiii  seasons,  no  allem|il  al  ea|ilnii   shall 

he  made,  ||  in  no  sense  alVeels  |iro|ierly,  —  does  nol  pretend  lo  alleel 
pro|ierl\,  Il  simply  says  Ihal  Ihal  fjeneral  ri^lil  ol'lakin^  animals  /'i-nr 
mihiiir,  —  whieh  is  lliee(|iial  rinlil  of  all  mankind,  ol'all  Ihe  snlijecls  of 
Ihe  realm,  wilh  (lie  diU'erenie,  only,  Ihal  Ihere  is  -realer  op|porliiiiil\  lor 
nxcM'cisinf;  Ihe  ri^hl  wheic  a  man  is  Ihe  owner  ol'  land.  --  shall  nol 
1)0  exercised  dnriiij;  corlain  seasons  ol'  Ihe  year,  shortly  called  "  close 
lime  ". 

Now.  al  Ihe  hollom  of  paj^c  IM'.I,  my  I'licnd  stales  what  he  calls  Ihe 
"  incvilahle  coiii'liisiim  "  rroni  Ihe  I'acls  Ihal  he  has  menlioiiiMl, 

Tiie  iiieviliilijc  (■n{irlii>j(iM  Ironi  llioc  liicl^  i>,  lliiil  llicii'  is  iiii  ali-.ihile  nccessily 
liir  (he  ii'iJicssidii  of  Uiiliiif;-  seals  In  llii>  w.ii  r  m  ilu'  sens  iiciiiHir  /'li/iiln/'  Islnnih, 
it  Ih;'  held  is  lo  he  ineseiveil  Iroiii  exIimlKMi.  .No  iiiirkllo  course  is  |)iu(liral)l(.' 
coiisisteiilly  wilh  its  |iiTsi'i'Viilinii. 

I  do  not  discuss  that  poinl  in  this  cimncclioii.  My  I'ricmls  lia\e 
llioiii;lil  il  riiilil  lo  mix  up  Ihe  Iwo  tliiiij;s,  —  claims  of  propcrlv  ri^lil  and 
liejiiilations.  I  do  nol.  That  is  an  assertion  which  my  I'ricnd  will  he 
cnlith'd  lo  III-!'  with  >iicli  Imri'  as  hehnifis  lo  il  when  the  (pioslioii  of  Ho- 
fjiiialions  is  heini;  discussed  hy  him.  Il  i>  nol  relevant  lo  the  (|neslion 
ol'  pi'oporly. 

Then,  on  pa^e  li'.l,  in  the  last  sentence,  there  is  a  statement  in 
these  woi'ds. 

Such  WHS  Ihe  view  (.riin'  L'liilcil  Sl.ilcs'  Sii|ficiiic  Coiirl  in  llic  Siiywiiid  Case,  in 
ri'S|iccl  lo  the  o|)cialiiiii  ol  Ihi'  .\rls  of  <;oiii;ress  heluic  lelericil  lo,  lor  Ihe  |iroli'i'- 
liuii  i.llhc  sciil  in  Itchriiit;  Sen.     In  Ihal  case  a  Canacliiui  vessel  had  hccn  capliiicd 

on  l!ii'  hiph  sea  hv  ii  IJnilcil  Slalcs  cruiser,  ami  comleinneil  liy  ilccr if  the  IJnileil 

Slalcs  Uisli'icI  courl.  lor  \  inlalion  ofllic  iej;iihilioiis  |iresciihcil  in  Ihosc  ads :  anil 
il  was  clainu'il  hy  Ihe  owners  Ihal  tin'  CMplnie  was  nnjiistillalilc,  as  hcinj;  an  .illeniiil 
lo  j;ivc  cH'cctlo  a  ninnici|ial  stalnle  onlsiile  the  niuniciiial  Jiirisilictinn.  The  ease 
was  ilismissed  because  il  was  not  pro|>erly  before  tlie  court.  But  in  Ihe  o|iinion  it 
is  intimated  that  il'il  had  been  necessary  lo  ducide  llie  i|in;sliic  the  laplnri'  would 
have  been  regarded  us  an  exccnlive  act  in  dereuse  of  iiat!  ■  ai  interests,  and  uul  as 
tbo  enforceinent  of  a  slatule  beyond  Ihe  limits  of  its  uH'ccl. 

I  have  already  read  Ihe  judfj;meul  lo  the  Court. 

Mr  Phelps.  — I'erhaps  1  mij;hl  say  that  Ihe  number  of  the  Volume  in 
vvliich  Ihe  case  is  lo  he  found  is  misquoted  hy  a  printer's  i;rror.  Perhaps, 
Sir  Charles,  you  have  noticed  Ihal. 


—    lOiS  — 

Sir  Charles  Russell.  —  I  liiivi",  llianlv  you,  —  I  \l^  is  llu'  rif;lil  Volume. 
Mr  Phelps.  —  ^cs. 

Sir  Charles  Russell.  —  I  liiive  read  llial  ciiso.  and  I  be;;  lo  sa\  llial  Ihis 
slatemeni,  as  I  read  llial  case,  is  (|iiili;  iiicorrccl  -  in  lad,  one  of  llio 
Judges  is  liiTo,  and  he  will  no  doubl  Icll  IIil'  Conrl:  l)ul  we  have  llie  aii- 
tlienlif  record.  II  would  l»e  indeed  averv  e\li-aoi'ilinaiy  Ihin^  il'  llie  (lonri 
hid  al(eni|)led  lo  say  any  such  Ihinji.  Il  would  iinleed  Ito  an  e.xli-aordi- 
nary  Ihiiif^  for  the  Judges  of  llie  Supreme  Courl,  or  indeed  of  any  (loni'l. 
under  llic  cireuinslances  in  wliieli  llie  mallei-  was  presenled  lo  lliem  , 
lo  have  allempled  lo  e.\|H'e-s  an  opinion  ii()on  so  weijihly  a  sulijed 
wliicli  was  nol  before  lliem,  Ik  cause,  wIkmi  I  was  discussiiifi  llie  aclioii 
of  llie  I'niled  Stales'  Govornmeiil  in  relalion  (o  Hie  seizures,  1  (loinled 
lo  Hie  jud^incnl  of  llie  I'.onrl  c'Mulemnin^  Hie  ship  and  imprisoning  Ihe 
men  :  and  I  pointed  to  Ihe  ar^umenl  of  the  Solicitor  lienei'al  lo  the  I'liitcd 
Slates,  .Mr  Tali,  in  Ihe  Supreme  C.ourt  (d' WashiiifjIon  :  and  I  >liowed  how 
the  ease  was  pul  on '(//^'ground  and  '//^ci;roundonl\ ;  namely  that  ofc\clii»ive 
jurisdiction  based  upon  the  territorial  (dl'ecl  ;;iven  lo  Ihe  municipal  Statute. 
There  was  no  suj;geslioii  in  Ihe  libel  in  Hie  case,  (U-  in  any  jiart  of  Hie 
record  before  Ibc  Court,  of  Ihe  jiislitication  now  sujif;e-|cd  for  the  seizures 
as  an  eveeidive  act  of  s<'||'-preser\alioii  or  self-defence;  and  therefort'  il 
would  have  been  indeed  an  ama/in^  tiling  if  Judges  of  the  emineiKc  and 
position  of  those  learned  Judges  bad  stepped  aside  from  the  case  pre- 
senled lo  Ibeni  lo  express  or  inlimale  in  the  faintesl  degree  an  opinion 
on  a  point  which  was  nol  before  them,  or  argued  before  IIk-ui,  or  even 
suggested  before  them. 

The  President, 
opinion. 

Sir  Charles  Russell. 
I  will  read  it  at  once. 

Mr  Phelps.  —  We  have  not  g<d  il  here  Ibis  nioriiiii;^. 

We   will   bring  llu?  volume   of  llii;  Supreme  (jiuiI.  N'    I  i.'t. 

Sir  Charles  Russell.  —  I  read  the  casi-  with  >onie  cue.  and  I  fcmnd 
no  such  thing  in  tlii<  judgmeiil.  II  is  conceivable  thai  I  may  ha\e  over- 
lotdicd  some  passage  iif  it.  but  my  friei'd  Sir  ISic  hard  \\  cli-ter  lias  ii'ad 
il  as  well  us  myself,  and  we  lliink  there  is  no  warrant  lor  thai  st,i- 
tenienl  al  nil. 

Lord  Hannen.  —  if  il  were,  it  would  be  only  what  we  call '//«/'■/  lY/V///. 

Sir  Charles  Russell.  —  There  is  md  even  thai. 

Mr  Phelps.  —  Thai  is  all  I  claim  for  il. 

Sir  Charles  Russell.  —  I  should  have  rcfeired  to  it  ii  il  had  (■\i>led, 
bul  I  do  not  tind  even  aii  o/ii/iT  iliiiinn. 

The  President.  —  If  we  can  have  the  proper  wording  of  lb  it  opinion, 
il  would  be  betli'r       al  a  later  stage  perhaps. 

Sir  Charles  Russell.  —  Ves,  I  should  be  glad.        I'lil  as  Lord  llai n 

lias  been  good  enough  to  inlimale  laiid  Mr  Justice  Harlan  I  am  sure  wiil  re- 
cognize the  accuracy    of  iti,  as  that  case  wa>  presented  to  the  Supreme 


Perhaps  you  might  read  us  tin!  passage  from  that 
If  my  learned  friends  will  Mndlv  give  il  lo  me, 


.^    _1 


lliclll. 


—  injo  — 

Court ,  il  would  nol  hi^mi  mm  \'w  IIhmii  U^  express  any  opinion  of  that  \i\m\ 
at  all.  Judges  soineliuios  do,  no  d.inht,  cxprt'ss  opinion>  away  tVoin  llio 
point  lioCoro  llioni,  and  lliosi"  ai<,'  callfd.  and  sonicliin.'s  ((.nli'inpluoiislv 
tailed,  nhilpr  ilirhi  —  tlio\  are  lieside  llie  tpieslion;  lliey  i  •.-  (piile  away 
I'rouitlie  point;  lliex  are  nul  necessary  fur  the  decision  ul' I ,  'oase.  Tlun, 
therefore,  litive  more  or  less  anlhority,  uwordin;;  to  llir  -.ore  or  less  im- 
portant charaeler  of  the  ,lndf;e  who  pronounces  lhi>ni :  hut  Ihev  are  nol, 
cited  as  aidiiorities,  unless  il.  is  ;i  judicial  pronotincenieni  on  a  miiller  in 
which  il  wasrelevani  (o  llii' judgment  of  the  Court  llial  Ihc  opinion  id' the 
Court  should  he  expressed. 

The  President.  —  As  we  have  no!  the  case  of  the  Sai/irani  Itefore 
us  we  do  unt  care  if  lhe%  are  '/</  mi)  a>  lo  llie  ••  Sayward  "  Case;  hut 
lliey  m<i\  ho  of  interest  h.  us  as  heini- an  important  opinion  —  a  weighty 
opinion. 

Sir  Charles  Russell.  --  I  do  md  al  all  mean  lo  undervalue  the  opi- 
nion (d'  anv  .liid-e  id' eniiuenee  or  position  —  wlial  1  meanl  lo  say  was, 
that  il  is  no  iuilhorily. 

The  President.  — No,  il  is  no  judicial  aulltoi'il\. 

Sir  Charles  Russell.  --  1  conceive  il  lo  he  diflieuli  lo  suppose  thai 
there  will  lie  found  lo  he  eveii  an  n/iitrr  dirlmn.  heeanse,  as  I  have  said,  of 
Ihe  ar^umeid  of  Mr  Tail,  which  I  read  prelty  fully  lo  the  Court. 

Mr  Phelps.  —  I  was  wron,^  in  supposin-  thai  ue  had  not  j^iil  the 
hook  here.  There  is  a  hook  here  containinfi  the  opinion  :  I  was  not 
aware  of  it. 

Sir  Charles  Russell.  — -  Winch  i<  ihe  passafje? 

Mr  Phelps.  —  The  pas-^ajic  is  one  of  some  lenfith. 

It  is  lnTo  iinilicalinj;  . 

Sir  Charles  Russell.  —  I  will  read  il  at  once  wilh  pleasure. 

ThePresdent.  —  I'.'rhap-  Mr  Phelp>  will  !„■  kiml  eiiou-h  loreafl  to 
us  Ihe  pari  wliiidi  he  deene-  imporlanl. 

Sir  Charles  Russell  —  Wha!  is  llii>  hook.' 

Mr  Phelps.  —  Il  is  a  colleclioii  of  pamphlets.  .uuX  il  contains  the 
iipiiiion  of  Chief  .inslice  l-'ullcr 

Sir  Charles  Russell.  —  I  wani  Ihe  rejioil. 

Mr  Phelps.  —  This  is  the  whole  ivporl,  I  im  ipiile  sure  of  i|.  ||  is 
usual  to  ipiole  Irom  this  in  W  a-.hiii;.;lon,  and  ii  is  a  pamphlel  is.<in'd  hv 
IlK'otlice 

Sir  Charles  Russell.  -  I'eriiaps  yui  will  kjndlv  -how  il  !,.  in  friend. 
Sir  Itit  hard  We!)sler. 

Mr  i'helps  haiidevi  Ihe  hook  lo  Sir  llicdiard  \\(d)s|cr.| 

Sir  Charles  Russell.  —  The  \(dun)e  of  (he  repor!  i>  I  {:;. 

The  President.  —  Sir  Charles,  if  vuu  think  il  material  il  can  he  got  a 
lilili'  later. 

Sir  Charles  Russell.  —  I  do  not  think  it  Ihe  least  material. 

The  President.  —  Perhaps  \ou  mij;ht  reserve  it  for  the  .illernoon. 

Sir  Charles  Russell.  —  Ve-,  except  that  ni\  Iri.Mid  thought  he  could 
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put  his  hand  on  tlie  passage.  — 1  was  willinf;  lo  read  it  al  Ihn  moment. 

The  President  —  Hather  than  read  it  in  a  hnrry  wo  had  i)olter  wail 
until  the  afternoon. 

Mr  Phelps.  —  If  my  friend  will  excuse  nic,  wc  have  marked  the  pas- 
sa|!;c,  which  occupies  several  pajjes  in  flie  npiiiiou  of  chief  .liislice  ruilcr. 
which  I  shall  contend  more  than  hear  out  the  slalement  llial  I  have  made 
in  the  argument,  thatallhou^li  unnecessary  to  the  decision  of  tlie  case, 
which  went  olf  as  I  have  staled  on  other  grounds,  it  did  inlimale  an 
opinion  to  the  effect  slated  in  my  argument.  I  have  marked  llie  passage 
for  the  use  of  my  friend.     I  sujiposed  it  was  not  here,  hul  I  found  it  was. 

The  President.  —  Perhaps  you  will  prefer  to  keep  the  reading  of  this 
passage  for  your  own  argument. 

Mr  Phelps.  —  Ves,  unless  my  friends  wish  lo  read  il  for  llieir  own 
purposes. 

Sir  Charles  Russell.  —  I  am  perfectly  willing  lo  read  il. 

Mr  Phelps.  —  I  do  not  ask  I  hem  lo  read  il. 

Sir  Charles  Russell.  —  I  care  not:  hul  il  is  nol  necessary  lor  me  lo 
stop  al  this  moment. 

The  President.  —  If  it  is  nol  necessary  lo  slop  for  the  moment  per- 
haps you  will  leave  Mr  IMielps  lo  I'cl'er  lo  il.  and  if  he  will  he  kind  enough 
to  refer  lo  il  in  his  argument,  we  shall  he  glad. 

Lord  Hannen.  —  Have  you  not  read  il  ? 

Sir  Charles  Russell.  —  I  had  tlioughl  I  rend  all.  m\  liOnl.  that  had 
anv  hearing  on  the  (|nestion  —  I  ivad  from  lln'  report  llial  was  given  lo 
us  —  the  I'eporl  ol  Chief  .lnstic(>  Fuller's  judgnienl. 

Mr  Justice  Harlan.  —  1  have  nu  donh.  Ilie  (Idcuukmi!  y;.ii  liave  there 
is  a  correct  report  of  the  opinion.      I  tlioughl  you  lad  llie  aiilhdrily. 

Sir  Charles  Russell.  —  Thai  is  how  I  read  il. 

Mr  Justice  Harlan.  —  I  ha\i>  no  douhl  il  i    acinrale. 

Sir  Charles  Russell.  —  I  can  liiid  nolhing  *o  that  elVeil  :  that  is  all  I 
can  say 

Sir  John  Thompson.  —  II  strikes  nii'.  Sir  Charles,  thai  perhaps  the 
dilVerence  is  in  the  inlerprelation  of  Ihe  judgmenl  of  the  Cdnil  —  nol  of 
the  argnmeid  of  Mr  !Mieh|)s  as  contained  in  liiis  himk.  ho  ym  i  nnlrovert 
Ihe  version  given  h\  Mr  Phelps  in  his  argument  hecanse  \ou  conceive 
Ihe  solution  lo  he  a  slalemeni  that  Ihe  sei/nre  df  these  vessels  was  an 
executive  acl  done  in  defence  of  Ihe  pr.iperlv  in  tlii'  liir-seids,  fur  if 
that  is  \our  inlerprelation  of  Mr  Phelps,  argnrneni,  ni\  recollection  of 
Ihe  "  Sa\ward  ""  case  is  Ihal  Ihe  judgmenl  of  Ihe  ConrI  did  not  )nsliliv 
that,  hul  that  the  jmlgnKMil  of  (lie  court  did  I'sjidijish  \\t'\<  position,  in  so 
far  as  il  could  eslahlish  anything  h\  a  diclum  --  that  what  had  h(>en  done 
in  lelalion  lo  the  sei/.ni'es  of  these  vessels  was  nn  executive  ad. 

Sir  Charles  Russell   — Charh  -o. 

Sir  John  Thompson.  Done  in  pnrsuanci'  nf  nn  inlerprelalinn  liy  Ihe 
Kxeculive  of  its  properix  rights;  ami  thei'efore,  Ihe  judicial  hranch  of  Ihe 
Governmenl  would  nol  inlerfere  with  this  interpretation. 
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Sir  Charles  Russell.  —  I  iiin  very  niiK'li  ()l)lif;c(l  lo  Sir, John  Tliompson 
for  llii<  itiliM'|)(i-ili()ii.  hcciuisc  ul'  cDiirsc  my  whole  iirfiiiinoiit -joos  to  show 
Ihal  HiL'  (■oiuiciniiatioii  of  Ihoso  ships  was  I)nsu(l  oti  Ihc  exociilive  arlioii 
of  Iho  I'liilod  Slalcs  invoking;  Ihcir  iiiiinicipal  law,  ami  allowing  that  Ihi' 
cxlcnl  of  that  municipal  law,  Icrrilorially  icj;ar(l('(l,  embraced  the  place 
where  Ihi'  ships  wiTe  sei/(((l  :  and  Ihal  Iherefure  Ihey  were  sui)ieet  to 
mnnicipal  law,  which  cxacled  a  certain  penally  Ini'  heing  engaged  there 
in  sealing.  Mai  Ihal  is  n.)l  llie  proposition  which  my  learned  friend  has 
staled  here  —  nothing  like  il. 

The  President.  —  .Mr  {'helps  in  his  argnmeni  does  not  refer  to  IIk^ 
jndgment.  lie  ivfers  lo  Ihc  opinion.  He  says  :  «  In  the  opinion  il  is 
intimated    '. 

Sir  Charles  Russell.  —  Thai  means  the  jiulgmeni,  Sir. 

Mr  Justice  Harlan.  —  .No. 

Sir  Charles  Russell.  —  Wlial  docs  il  mean  then? 

Mr  Justice  Harlan.  -  The  jndgnMiil  of  Ihc  ConrI  is  something  dille- 
renl  from  Ihc  opinion  (d' Ihc  Coml. 

Lord  Hannen.  —  l!nl  when  yon  speak  of  Ihc  n/ii/un/i  of  the  Court  thai 
commonK.  with  ns.  means  lh(>  jiidgmi'nl. 

Sir  Richard  Webster.  —  Tne  reasoned  indgmeiil. 

Mr  Justice  Harlan.  II  is  nol  alw.iys  liic  case  in  .\merica.  An 
opinion  is  ol'len  separate  from  a  jmlgnn-nl,  Iml  as  a  g(Micral  ride  von  liml. 
in  the  opinion,  all  Ihal  is  essi'iilial  lo  Ihc  lormal  jndgment.  Thai  is 
adiled  as  a  record  of  Ihc  C.mn'l.  ami  yon  refer  lo  Ihc  opinion  for  Ihc  pur- 
pose of  inlerprcling  Hie  mind  of  llic  C.omi  on  Hie  (pii"<lion  snhmilled. 

Sir  Charles  Russell.  —  Tl lallcr  -lands  in  America,  and  in  Kngland, 

upon  precisch  Hie  -anie  giotmd.      \  jm'.gmenl,  properly  so  called,  is  the 
result  of  Hie  o|)iiiion  arrived  al  by  llnr.oiirl. 

Lord  Hannen.  —  .\iid  is  a  forniid  Hiiiu,  drawn  up  b\  -onie  officer  ot 
Hie  Court. 

Sir  Charles  Russell.  —  Ves  ;  •■.Indgm.iil  lor  Hie  IMainliff":  ".ludgnienl 
for  Hii' hefeiiilanl"  —  Ihal.  Ii'dniically.  i-  Ihc  judgmcnl  ;  biil  Ihc  npin/un 
is  Ihc  reasoning  (d'  Hie  (.niirl  upon  which  Ihc  lechnical  indgmeiil  is  ba-ed, 
and  Hial  opinion  is  enljed,  in  laigland,  Hie  ///'A/w^v// nf  Hie  ConrI,  and  is 
I'ilcd  as  Ihc  indgmcnl  <d'  Hie  Coiirl.  and  I  Hiiiik  il  i>  Hie  sanu'  in  America. 

The  President.  —  l'^  il  considered  lo  have  Ihe  same  aiithorilv  as  Hie 

jiidgu I  ilself.' —  Thai  is.  in  I'Vancc,  would  il  nol  be  what  we  call  Lr^i 

('iin.\ii/i'rii/ih.' 

What  Noil  call  the  "opinion"  Ihal  precedes  Hie  judgment  and  jnslilies 

indgmcnl.  is  of  no  judicial  aiilhorily:  il   is  merely  a  moral  anllioiilv. 

Lord  Hannen.  ~  Il  is.  Ihal  the  Ciairl  for  the  reasons  given,  has  ihdi- 
\ercd  such  a  iudgmcnl. 

Sir  Charles  Russell.  May  I  poiui  oni  Ihe  dill'ereiiee  Mr  I'resi- 
dciil'.'  The  mere  indgnii'nl.  (if  il  were  to  be  rcslricled  lo  Hie  leehiiical 
\erdir|  lor  Hie  plainlilf.  or  iudgmcnl  for  Ihc  jdaiiililf.  or  judgmenl  for  Ihe 
dcfendaul  .  would  be  noauthorily  al  all  c.vccpl  as  between  those  two  lili- 

l»3 
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{tiinls;  il  is  tlio  opinio)!  or  llip  inisnns,  upon  wliicli  thai  rcsiill  has  Itecii 
arrived  at.  wliich  is  liio  aiitiiorily  cilcil  I'or  liic  j^iiiiiaiicc  (it'Ciiliiii'  Courts  ol' 
co-oi'tliiiate  jui'isdictioii;  and,  if  it  ho  the  jiid;;niciit  of  a  Siipoiior  (loiirt, 
for  tlie  oonlrol  of  Ooiirts  of  inferior  Jiirisdiclioii. 

Mr  Justice  Harlan.  —  Tlic  opinion  is  the  anihorily  —  is  a  preicdciil 
in  future  eases,  aecordin^'  to  the  inquiry  wliether  llie  Court  in  so  talking' 
kept  witliin  tlic  ease?     That  is  the  |)oinl. 

Sir  Charles  Russell.  —  I  quite  ajfiee. 

Lord  Hannen.  —  Wliaiever  leads  u|)  lo  llie  judfiment  is  pro|)erl\ 
referred  to  as  pari  of  the  opinion  whieli  is  liindiiiii  in  the  future;  iliiil 
whieh  does  not  lead  up  lo  il.  is  not  referred  to  as  hindin^,  hul  is  simply, 
(to  use  a  plirase  whieh  has  heen  ali'eady  used),  the  "////('/•  ilirla. 

Mr  Phelps.  — If  my  friend  will  allow  nie  il  may  he  well  that  the  Tri- 
hunal  shouhl  understand  preeisely  wha'.  I  have  uiuierlakeu  lo  sa\  in  my 
arjtunienl. 

Sir  Charles  Russell.  —  To  what  pa-jc  do  you  reler? 

Mr  Phelps.  —  The  last  words  on  pau;e  I W.  Referring;  lo  the 
"  Savward  "  case  I  say  : 

In  IImI  i','iS(>  a  Caiiailiaii  vc-orl  had  l>.'eii  c'a|itin'i'il  >iii  lln;  liit:li  -im  Iiv  ;;  Huiti.'il 
Slates  criiisei-  — 

Sir  Charles  Russell.  — I  read  llie  whole  of  il. 
Mr  Phelps  : 

by  a  Uiiiled  Stales  rruiscr  and  cdiidcinnrd  liy  decice  <d'  Hie  Uiiili'd  Slates  Dis- 
liirl  (^(11111  I'lir  vi'dalioii  dl  tin'  iru'iilalions  pii'siTilic{|  in  llinse  ails:  and  il  was 
clainii'd  liy  Hie  dWiieis  thai  Ilic  raplni'c  was  miju-lilialili'  a>  lii^iiii;  an  alli'iiipl  li, 
^;!M' I'I'I'c'i-l  III  a  niillli('i|ial  ~l  ililh'  nillsidi'  llii'  iiillliii'l|ial  jiii  i>ili'linii.  'i'lii' rase 
w.i<  disniissi'd  liecausi'  it  was  iinl  |iiiiprily  lirinii'  llir  ('..mil.  jlui  In  |||,.  npiniiiii  il 
is  iiiliiiiali'd  tlial  if  il  liad  licrn  ncci's^ary  In  drridi  liir  ipii'^linn,  llii'  lapliiru  uniild 
iiavi"  lii'iMi  re^'arded  as  an  rM'nilivi'  arl  In  drli'in'i'  nl'  Malluiial  iiileii'st  and  iinl  as 
llii'  enrorci'iiii'iil  nf  a  slalnir  lieynnd  Hji-  liniiU  nl'  lis  .'tlVcl. 

.Now  if  my  learned  fi'iend  will  lake  Hie  Irouiile  to  read  llie  passai^e  in  the 
opinion  whieh  I  have  just  marked  and  handed  lo  Sir  lliehard  Wehslur. 
he  will  linil  thai  I  have  eorreilK  >laleil  IlKMiilimalion  of  the  C.oiu'l.as  eon- 
tained  in  the  opinion,  .on  the  main  i|uesliiin  liy  which  il  was  .ihle  lo 
dis|iose  of  llie  ease. 

The  President.  —  l>o  you  mean  lo  say  that  the  passaf^e  sou  have  men- 
tioned implies  that  Hie  ail  of  llie  IXeriilive  would  have  hecn  justilied? 

Mr  Phelps.  —  .No  :  il  implies,  in  m\  judi;menl.  thai  Hie  Cuurl  would 
have  held.  Ilial  lieiiifi  an  eveiulive  acl  il  was  uol  suhjeet  In  judii'ial  iiupiirv. 

Sir  Charles  Russell.    -  <»li! 

Mr  Phelps.  —  Nol  thai  lhe\  would  have  underlaken  lo  decide  as 
iielwen  .Nations  the  diploiuiilic  i|ueslion.  hul  ilial  so  far  as  the  judicial 
(|ueslion  waseoneei'iied  Hie  ind^meul  of  Hie  C.ourl  helow  would  have  heen 
allirmeil  upon  the  merit-,  if  Hie  mi<rils  had  heen  decided. 

The   President.  —  I'lil    Mr  I'help-,   in    \ •  (.unsiiiiilion  I   lielieve 

the  acts  of  the  lixeciilive  come  under  the  juilieial  piK\cr? 


Mr  Phelps.  —  Not  as  lo  (orci-n  Nalions.  Sometimes,  as  helwiiim  llie 
Exociilivi'  and  IIk;  cili/ctis,  (hey  an-  siibjeil.  lo  review  Ity  the  Courts;  but, 
as  belweeii  IheCovenimenI  and  a  I'orei^'n  Nation,  Ihe  jmh'cial  power  has 
notliinfi  whatever  lo  do  wilh  (|ueslioMs  of  that  sort. 

The  President.  —  If  Ihe  Executive  does  wrong,  other  foreign  Nalions 
appeal  lo  the  jiidieial   power,  —is  that  what  yon  mean? 

Mr  Phelps.  —  If  the  KxecnIive  does  wronjr,  —  it  is  hardly  for  me  lo 
argue  it  at  Ihis  lime,  —  it  is  a  mailer  for  adjustment  between  Ihe  two 
Governments. 

The  President.  —  I  must  say  liiat  somewhat  allers  my  own  view  about 
what  was  the  aelion  of  your  C.onslilution. 

Sir  Charles  Russell.  —  Tiie  President  will  see  that  that  is  a  very  dif- 
ferent slatoment  from  Ihe  statement  in  the  Case,  because  the  statement 
in  llie  Case  is  that  liiere  was  an   intimation  by  Ihe  Courl,  if  it  iiad  been 

necessary  (o  decide  il,  that  Ihe  capture  woidd  have  Ik -egarded  as  an 

executive  acl  in  defence  of  nalional  inleresls.     I  respectfully  say  that  no 
such  opinion  is  intimated. 

.My  learned  friend  has  now  read  the  book  which  Mi'  Phelps  was  good 
enough  lo  hand  to  him,  and  which  is  exaclly,  my  leiiriiod  friend  says  w- 
/ttitiiii,  Ihe  same  as  Ihe  judgment  I  read  to  you.  I  have  now  got  it  before 
me;  and  I  will  read  the  passage. 

Before  I  readil.  may  I  point  out  what  liie  slalement  of  my  learned 
friend  now  is.  as  lo  which  I  agree?  What  he  says  is  Ihis,  liiat  the  Legis- 
lature of  llie  United  States  having  by  their  Stalute  assumed  territorial 
jurisdiction  ov<'r  a  certain  aica  of  Ihe  sea,  and  having  by  Iheir  executive 
action  pnl  Ihal  Slalnle  inio  operalion,  Ihe  .Judicial  Trihunal  would  not  go 
behind  what  Ihe  Kxecnlive  had  done  and  what  the  Legislature  had  done, 
but  would  recognize  Ihe  lac!  Ihal  I  hey  had  claimed  i/p  fmio  territorial 
dominion  and  no  more.     Thai  is  clear  from  the  passage  I  read. 

.May  I  readil  again  ?This  ison  page  l(»  of  what  Ithiniv  is  a  regular  He. 
port,  and  ocrlnillm  Ihe  same  as  llie  passage  my  learned  friend  referred  lo  : 

llwi'  assiiiiic  thai  llie  ircnl  slinws  tlic  li.ciilitv  dl'  llic  allcgcil  (.llciico  ami 
si'i/.nri'  as  slalcil.  il  also  slmws  llial  (pClict'is  n\  llic  riiili'il  Sl.nlis,  acliiif;  uiidcr  llic 
iiidrrs  (if  'heir  (idViTiiiueiil,  seized  lliis  vessi'l  i'ii;j:af;i'ii  in  calcliiiif;  seal  and  to.ik 
lier  into  til.'  neari'sl  port;  and  lliat  the  Law  (lldcers  idlln'  (iovcinmonl  lihuljed  her 
and  pnii'i'i'd.Ml  at;aiiis|  her  Inrllir  violalinn  nrilic  laws  (,r  llic  Iniled  Stales  in  llie 
Dislriel  CiiMil.  loultiiiLr  ill  her  cMideniiialiiin.  How  did  il  lia|i|>en  lliat  Ihe  ollicers 
received  siiidi  dmIits  ■.'  II  iiiii~l  he  ailniilli'd  llial  lliev  were  -iveii  in  llie  assertion, 
nil  the  |iarl  (iT  this  (inv,>i ineiil  uf  leiriloiial  jiirisdielinii  nver  li(dirinf.' Sea  loan 
e\lenl  exeeediiij;  ,Ml  miles  Iroiii    tin'  sliores  dI' .\laska  : 


Thai  .")',•  miles  is  menlioiied.  you  will  understand,  hecause  the  ves.scl 
was  eaiighl  al  ahoul  llial  dislance. 

Tli.il  this  leirilcirial  jniisdiclldii,  in  the  enliireeiiieni  cit  the  laws  |irolertin(.'  seal 
tisheries,  was  asM'iled  liy  aelilal  sei/.nivs  diiiiiit;  the  seaxms  (if  ISStl,  l,SS7  anil 
\XX'.K  (da  iiiiinber  of  Hrilisli  vessels;  Ihal  llie  (liiveniineiit  |iersisleiilly  maintains 
Ihal  siieli  jiirisdiilinn  heldii^'s  hi  it.hased  imt  ,inl\  en  the  peeiiliar  nalui'i' of  the  seal 
lisliciies  and  the  properly  of  Ihe  (JoverniiienI  in  llii'in.hut  also  on  the  position  that 
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thisjuiisdicliiiii  wasassoili'dlivHii^'sial'nriiKiicllianHOycais.aiiilhy  llial  (iovi'iiiiiii'Mt 
IratisfeiTiMl  lo  llii'  Uiiili'il  Slalcs,  and  thai  iii'.i;ip|ialiiiiis  arc  ijciidinj;'  on  llii'  suhvcl. 

And  llicii  ho  procoocis,  on  Ihc  linns  my  loiirncd  IVit-nil  ivl'ors  lo,  In 
point  onl  llinl  in  llic  Staluloas  linally  enacted,  tlie  words  "  all  the  water's 
of  Behiinp;  Sea  in  Alaska  enduaced  within  the  bonndary  lines  mentioned 
and  described  in  the  treaty  with  Iliissia  of  18(17  "  were  omilled,  and  tin- 
expression  "  all  the  dominion  of  the  United  Slates  in  the  waters  of  IJehrin^ 
Sea  "  was  substituted. 

Then  lie  proceeds  : 

If  rPlVriMirc  cinild  lii'  innpi'i'ly  iiiado  Id  such  luallci's  llnr  llic  act,  as  linally 
approved,  imisl  speak  I'oi-  il-jclf)  slill  wc  dii  nut  cdnciir  in  llic  view  llial  il  lidluws 
Dial  Coii};tcss  Ihcicliy  expressly  invilcd  llic  Judicial  hiancli  cd  llic  (iovcriiincnl  li. 
dclCMiiiiic  wlial  arc  "llic  liiiiils  id'  Alaska  'rcri'llur^  and  llic  walcrs  llicrcol".  and 
wlial  is"  the  ill  iini  nil  in  nl'  llicllnilcd  SI  ales  in  llii'  waliMsid'  l!clirinj;Sca",anil  lliink. 
on  llic  Contrary,  Ihalllicic  is  mncli  Inrcc  in  llic  pusilimi  llial.  wliatcvcr  llic  rcasnii 
lor  llie  conscrvalivc  ciiiirsc  pnrsned  liy  llic  Scnalc,  llic  cnaclini'iil  id' lliis   scclion 

Willi  full   kuowlcdi;c  ul'  llic  cxcciiliv 'limi  already  liad  and  id    llic  diplunialic 

silualiou,  justiliod  llic  Prcsidcnl  in  ihc  cniicliisiiin  lliat  il  was  his  duly,  under 
Section  3,  lo  adhere  to  Ihc  lonslrnclion  already  insisted  upon  as  In  llie  c\lciil  of 
Ihc  doniinioii  of  Ihc  rnilcd  Slales,  and  lo  coiilinnc  lo  ad  accoriliiii;ly.  If  Iliis 
ho  so,  Ihc  applicalioii  calls  upon  the  Court,  while  iicLTolialioiis  arc  pcndini.',  lo 
dciide  wlielhcr  the  (iovcrnincnl  is  ritrhl  or  wroni;',  and  lo  review  Ihc  aclion  of  Ihc 
polilical  dcparlnicnl  upon  llie  i|nesliiiii.  conlrary  lo  Ihc  selllcd  law  in  llial  rcLiaid. 

Therefore  my  IVieiid's  laller  slaleiiient,  is  (|uile  cornjcl.  I  (piite  adiiiil 
it,  but  il  is  nol  correct  lo  say,  as  slated  in  the  printed  Ariiiimeiil,  that 
the  Courl  inlimaled  an  opinion  thai  the  capture  could  have  been  justilied 
ill  law  as  a  defence  of  national  interest.  Thai  is  the  main  dividini;  line 
between  us. 

Now,  MrPresidenl,  I  come  hacU  to  Iheipieslion,  and  I  repeal  Ihe  hypo- 
Ihesis  on  which  il  is  lo  he  rciiardcd,  — •  Ihe  ihilinn  fur  Ihe  ar^iiinent.  1 
have  lo  assume,  and  the  proposiliun  thai  my  learned  friend  ad\ancetl 
assumes,  that  there  is  iiu  pri)|ierl\  in  Hie  seal,  and  no  pioperU  in  the  seal 
herd.  1  have  also  a  ri:;hl  In  assume  liial  the  jieiieral  rij;lil  of  lishinjj; 
aeknowledficdby  the  Trealy  nf  liS:>1  between  Russia  and  the  I'nited  States, 
and  Ihe  same  licneral  riiiht  of  lisliinii'  ackuowledjicMl  by  the  'i'realv  of  IH^.'i 
bidween  ISiissia  and  tireal  Itiilaiii.  did  not  except  any  living  tliini;  in 
the  sea.  1  have  fiirlher  In  assume  thai  llial  was  hnl  a  ri'mi/iiil/n/i.  in 
the  case  of  the  waters  of  iiidirinj;  Sea  and  Ihe  idlier  waters,  involved 
in  Ihe  controversy  whiidi  led  up  lo  those  Treaties,  of  Ihe  general  i'ij;lil 
of  all  mankind  to  lisb  in  Ihe  sea  and  lo  lake  therelrom  outside  lerri- 
liii'iid  waters  whalc\er  llicy  are  able  lo  capliire.  These  are  the  hypo- 
theses, these  are  Ihe  data,  in  \iew  of  wliiih  this  proposition  must 
he  approached :  and  I  say  il  wilhuul  any  alfectalion.  with  the  j;i'eate>l 
respeel  fur  ni\  learned  friend  Mr  I'helps  and  for  his  iiiifenuity.  that  1 
tiiid  il  diflicull  to  understand  and  lo  appreciate  wluil  il  is  thai  I  lia\e 
lo  meel  on  this  pari  of  the  case.  The  lessees  may  be  Irealed,  fui'  the 
purpose  of  Ibis  discussiuii,  as  Ihe  uwners  lA'  the  islanils  and  the  owners 
of  the  industry.     What  is  their  pusilion.'     What  is  their  industry?     They 
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wuit  niilil  llic  seals  comf  to  llic  isluiuls,  and,  wlieii  llic  lavoiirable  oppor- 
liinily  oilers,  lliey  select  siieli  as  (heyd.-siiv  lo  kill,  mid  adopt  llie  best 
moans  they  can  lor  killinf;  lliein.  Tlicy  arc  in  this  cxcrcisinj;  IJicir  n'shl 
as  owners  ol'lli.'  Icrriloiy.  Noliody  dispnies  Ihcir  ri;;iil,  Tiieyniayex- 
lenii  (hat  i'ij;lit  sjilj  I'lirllier,  assnaiirij;  llicni  lo  l)c  Ihc  possessors  of  the 
island,  as  I  am  doinj^  for  simplicity's  sake,  and  if  Ihcy  choose  they  can 
supplement  tiicir  kiiiint;  on  Ihc  island  by  killinj^- wilhin  the  three  miles 
of  lerrilorial  waters,  and  by  claimin-  lo  exclude,  and  ri-hll'ully  claiming 
to  (sxclude,  all  others  fnjm  Ihal  area;  aud.jf  Ihey  choose  further,  they  niav 
go  out  on  the  hi.nh  seas  and  compete  wilh  others  who  are  sealiii- upon  the 
hif;li  seas.  These  are  their  rights  fully  and  exhauslively  slated  :  Iheir 
rifihl  to  kill  the  seals  on  the  land,—  an  exclusive  rif;lil ;  Ihcir  ri-ht  lo  kill 
within  the  territorial  walcr-;.  —  an  exclusi\(>  ri-hl;  Ihcir  ri^hl,  (ui  terms 
of  cipialily  wilh  all  whose  iulcrcsl  or  convenience  nia>,  prompt  them  lo 
rcsoil  to  Ihe  high  seas,  lo  pui'siic  and  kill  Ihc  seal. 

Where  is  Ihe  I'ifihl  Ihal  is  invaded  bv  Ihal  pelagic  sealinj;-.'     Where  is 
lhelefialrif;hl  invaded?     |{ecanse,lo  constitufe  an  invasion  of  a  rigliLyon 
mnsi  lirsl  prove  Ihe  existence  of  the  le-al  ri-hl.     ||  is  uolenouj;h  lo  prove 
Ihal  their  indnslrv     if  I  nmsl  use  Ihal   phrasei  may    be  h'ss  prolilable  to 
Ihem  because  oilier  persons,  in  Ihe  (>xercis..  of  Ihe  rif;hl  of  sealing  on  Ihe 
hii:h  seas,  may  intercept  seals  Ihal  come  lo  Ihem,  —  that   may  be  whal 
lawyers  call  a  (/iiwiiin/i,  but  il  is  iu>l  an  iiijiirhi;  and  I  have  no  doubl  Ihe 
legal  minds  lam  addressing  underslaiid  Ihe  distinclion  between  the  two. 
Let  me  assume  Ihal  Ihe   island  is  diNidcd  |,y    n    boumlary   line,  bet- 
ween  two  owners,  one    half  of  the  island,  given  lo  A.,    the  other  half 
given  lo  15.     Would  A.  have  an  aclicm  against  |{.  —  could  he  complain 
lliat  I!,  had  perpelraled  a  legal  injury  upon  him.  if  15.  nol  merely  killed 
Ihe  seals  Ihal  came  lo  his  own  division  of  Ihe  island,  bul  exercised  his 
righl    of  sealing  on  Ihe  sea  and  killed    s<;als   there    which    might   have 
gone,  ov  some  of  which  uiiglil  have  g.  lui,  lo  the  land  of  A  :  if  li.  h„d  in 
ulhcr  words  exercised    his  right   lo  kill  on  the  high   sea?     That  would 
have   been  a  case  in  wlii.h   IIk'  prolils.  or  liic  volume  of  A's  business, 
mighl    have    been  dimim>hcd,  and  he  would,  therefore,  have  >ullered  a 
loss,  Mlaiiniinn:  bul  a  ihiuiniun  does   nol    give  a  legal   right    of  action. 
Tiicre  umsl  also  be  Ihe  iiijiirin.  —  the   invasion  of  the  legal  right;  There 
must  Ik;  htjiii'm  cinii  ilininnr.  Ihe  coudiiiialiou  uf  Ihe  Iwo. 
The  President.  —  I'niessdone  malicioush. 

Sir  Charles  Russell.  —  Vou,  are  good  enough  Mr  I'resideut,  lo  anli- 
cipal."  Ihe  very  uexl  topic.  —  perhap-  nol  immediately  the  next,  bul  a 
topic  lo  which  I  am  going  in  a  monu'iil  to  advert. 

I.cl  me  illnslrale  the  posiliou  of  things  a  little  furlher  bv  pulliii-an 
imagiualive  case  or  Iwo.  Suppose  there  was  no  iiidnslry  oii  Ihe  ishmd 
al  all;  il  will  not  be  denied  Ihal  we  .'ould  kill  on  tin;  hii',!i 

^'•"^:  ""■•  ''■  ''  '"•  '•'■ ''•  i'  ^^i"  '»"•  l>'-  'lenied  vNilh  vJry  ''X^li^'tli" 

much  eflicacy;our  right   woidd   be    undoubled.     \"\\\\\,      '""'■ 

suppose  Ihal  from  >ome  cause  or  auolher  (I  .Mre  nof  what),  Ihe  United 
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Sliilos  should  liiid  il  benoalli  its  (li;;nil\,  or  not  coiiiliirivi-  In  its  jirolil, 
lo  carry  on  lliis  indiislrv  on  Ihc  islands,  —  say,  llial  il  docs  nol  pay, 
lor  inslani'c  :  llicy  cease  lo  ciirry  on  Hie  industry.  Should  we  slill  \h\ 
wilhoiil  oui'  ri^hl  lo  stsdon  Ihc  lii^li  seas?  C.lcarK  uol.  Can  il  he  said 
dial  our  ri^lils,  or  llieir  righls  relalivcly  lo  us,  shit'l  and  chan^'c  arcordiii^ 
to  llie  evtMiliiaiilv  ol'  whcllicr  Ihcre  is  or  is  nol,  aciwu'din^  lo  Ihcir  own 
intorcs^t  lor  the  lime,  an  industry  carried  on  liicre'.'  II  is  inipossihlc  Ihal 
le^'al  rijshts  ciiii  he  of  this  shiflin;;  and  varyiiif^  cliaraclcr.  .No,  .Mr  Pre- 
sident; llicir  lijihts  are  strictly  those  \Nliicli  I  have  enunierated ;  llie  rij;lil 
lo  kill  on  the  islands  exclusively;  the  rif;lit  lo  ivili  within  llie  territorial 
jiniils  exclusively :  Hie  rii;ht  lo  coni|icle  (ui  the  hij;h  seas  on  terms  of 
equality  with  all  Ihc  rest  ol'  iiiankiiid  :  and  that  is  Ihe  whole  statemiMil  of 
their  le{,'al,  positive  rights. 

Hut  llK;re  in  another  ri};lil,  I  admit.  They  would  have  a  rifrht 
lo  <M)U)|)lain  laiid  Iliis  meets  the  whole  of  the  illustrations  which  all  llie 
injjenuity  of  my  learuod  friends  have  supplied)  if  il  could  ho  truly 
nsscrlcd  that  any  class  or  set  of  men  had,  for  the  malicious  purpose  of 
injuring  the  lessees  of  the  I'rihilof  Islands  and  not  in  regard  to  their 
own  pi'olit  and  inleresi  and  in  exercise  of  llieir  own  supposed  rights,  com- 
milled  a  series  of  acts  injurious  lo  the  tenants  of  the  I'rihilof  Islands. 
I  agree  that  that  would  prohahh  give  a  cause  of  action;  and,  therefore, 
they  have  the  further  right  (what  I  may  call  the  negative  right'i  of  heiiig 
|)roleeled  against  malicious  injury. 

.Now  I  have  stated,  1  conceive  exhaustively,  as  a  lawyer  would  slate 
them,  and  as  a  lawyer  I  respectfully  think  ought  lo  slate  them,  what  are 
the  rights  of  theowmsrs  of  the  Islandsin  relation  to  this  so-called|industrv. 

The  point,  Mr  {•resident,  lo  which  you  were  good  enough  lo  refer  is 
well  illuslraled  hy  i(!ferenc(\  to  the  case  I  mentioned  yesterdav, /m7//c 
V.  Hicl,vrini/ill:  iXwX  the  passage  is  at  pagt?  Ill)  of  the  |)rin|cd  .Argument 
the  United  States,  in  the  iteport  of  this  case  in  the  lllli  Modern 
Iteports,  at  |)age  75.  Lord  (lliief  .lustice  Holt  says  : 


Suppose  llic  (Icfeiiilanl  l];ul  sliol  in  liis  own  j.'inini(l ;  if  he  li.'ul  docasidii  lo  sliool 

it  would  be  one  lliiiif;,  lnil  lo  >1 1  on  piniiosc  (o  (Ijiiiiairc  lljc  piainliU'  is  .inotjici' 

lliinj,'  ami  a  wtoiik'. 


That  brings  out  clearly  and  neatly  the  distinction;  that  is  lo  sav,  thai 
when  a  man  is  exercising  his  right,  a  right  which  I  assume  that!  have  esta- 
blished by  reference  to  the  general  law  and  byrc^fereiice  to  the  'rreaties  — . 
lo  kill  seals  on  the  high  sea,  and  lie  pursues  that  avocation  or  induslrv  for 
the  |iui'pose  of  making  a  protit  to  himself  and  making  it  legilimalelv  for 
himself  in  that  way,  not  Ihinking  of  injuring  anyli.jdy  but  merely  of  (Miri- 
cliing  himself  in  the  exercise  of  what  he  conceives  lo  be  his  right,  his  act 
cannot  b^'  regarded  as  malicious  :  and  there  is,  from  beginning  to  end  of 
lliis  case,  no  suggestion  that  the  action  of  \\n\  |ielagic  sealer  could  be  pro- 
perly regarded  as  malicious,  or  bi^  atliihul(;d  to  any  other  motive  than 
that  of  self-gain  in-the  exercise  of  a  supposed  •iglit. 


;l.l 
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The  President.  —  Woiihl  n„„  .unsichT,  as  hiiviri},'  j.  (rrluin  miilirioiis- 
ii.-ss  ill  ilsHf,  wlial  hits  -one  ..n  .Im-in^^  ||,o  last  l«„  Ncais,  svlicroHir  ,//W//v 
nnwii  has  iiii|u:(!f(l  Iho  |.ror..ss  of  s„al  l.illiiij;  on  Iho  ishinds  and  I.'!!  in 
llioopoii  sea,  ill  Ihe  I'acilic,  at  h-asl,  aii.l  .>n  Ih.'  .Norlh-svosI,  Coast,  Ihc 
|M-la};ic  sealing  (inilo  free.  W(!  Iiavo  vviln.'ssc.l,  a.Tor.Jin-  |o  (h(.  statistics 
wiii.h  wciv  iva.l  to  ns,  I  nii-hl  say  an  .-Nliaonlinary  increase  of  the  pehi- 
gic  seuliiiK  'I'lniif,'  Ihose  two  years,  .iuriiifr  ||,is  sort  of .,  eh.se  season, ,.  — 
at  allovoiils.  dose  season  lor  llie  Aiiieiicaiis  :  —  is  that  (luilelree  from 
nialieionsness  in  your  eyes? 

Sir  Charles  Russell.  — Ahsolnlely.  Let  me  sii--esl  this  ;  or,  rather,  let 
mo  lirsl  make  (he  ,:;romi(l  |,erleet,ly  clear.  The  (irsl  lime  thai  the  sn-jj^.s- 
tioii  of  the  word  •'  malice  "  has  occnrred  here  comes  IV<nii  you.  Mr  i>re- 
sideiil.  Von  will  not  lind  a  true;  or  suggestion  of  it  in  the  Case,  or  in  the 
diplomatic  eorres|)ondciice. 

The  President.  —  Hut  malice  maj  evisi  without  suggeslion. 
Sir  Charles  Russell.  —  Vou  are  (l(>aliiig  wilh  this  case,  I  presume,  Sir, 
like, -very  other  Trihunal,  according  to  tli<<  case  presented,  supplcineiiled 
by  such  adilifional  light  as  your  own  eni.lilioii  may  hring  lo  hear  upon 
it.  The  case  is  not  presenled  as  a  mnlicioiis  injury,  hut  as  the  case  of  an 
invasion  of  a  legal  right.  That  is  what  I  ui.-ant  to  urge  upon  you;  hut 
I  would  like  to  consid.'r  it  a  lilthi  more  closely  for  a  moment. 

In  the  pelagic  sealing  which  occurred  alter  the  modiix  rirendi  many 
persons  took  part  helon-ing  lo  vari(Mis  iialionalilies.  Von  will  hear  in 
niin.l,  of  .'ourse.  that  the  people  who  engage.l  in  this  were  not  Canadian 
sealers  only,  hut  were  American  citi/oiis  also.  It  is  a  little  strong  to 
suggest  that  the  American  sealers  were  pursuing  this  pelagic,  sea- 
ling not  to  heuelil  lhem>clves.  not  to  put  profit  into  their  own  pocket  by 
the  pursuit  of  whal  liiev  conceived  to  he  a  right,  but  w.we  doing  it  mali- 
ciously to  injure  Ihe  properly  of  Wv  nation  to  which  they  belonged.  | 
think  the  siiggeslion,  with  great  del'erenc(!,  will  not  Ix;  f(uiii<l  to  be  sus- 
tained by  any  facts. 

The  President.  —  I  merely  want  to  make  the  matter  (piiti  clear.  I 
did  not  suggest  any Ihiii;;  myself,  of  course. 

Sir  Charles  Russell.  —  Tlu;  point  I  wish  to  emphasi/.e  i.-  Ihi.,.  Mv 
learned  friends  are  acuti;  lawyers,  as  of  course  you  knew.  anM  nieii  of 
eminence.  They  know  how  best  lo  frame  their  case  in  the  way  that  seems 
to  them  strougesl.  We  have  seen  how  lliey  have  d.'parted  in  a  largo 
measure,  as  I  conceive,  from  the  original  case  put  forward,  and  as  I 
ha\e  eiideaxoiired  to  demonstrate,  in  Ihe  diplomatic  correspomlenee,  and 
how.  in  this  elaborate  written  argument,  they  ha\e  torumlated  in  the 
best  way  they  conceived  it  possible  lo  formulalcMt. 

Tliey  know  as  well  as  an\  of  us  that  lliere  is  the  -reatest  distinction  in 
point  of  law  as  lo  the  legal  liability  for  acts  done  maliciously  and  for  ads 
not  done  nialiciously ;  and  therefore,  as  they  .if,,  such  cases  as  h'cchle 
v.  llhkvnmjUl ,  if  it  had  betMi  iiileii(h>d  to  suggest  thai  the  ,:elagie  seah-rs 
were  doing  this  not  lo  protit  Ihemsdves,  but  to  inju.--;  the  tenants  of  the 
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IVihilor  Isliiiiils  or  llic  l'iiil<'<l  Stall's  iiilcrosi  in  llic    I'riltilol'  Isliiiuls.  \^r 
slioillil  lliivc  IiikI,  oI  riiiM'si',  siiiiir  ilrliliilr  Mi^^i'sliim  iil'lliiil  soil. 

Lord  Hannen.  —  I  lullow  \mii'  iir^imicnl  xi  \'.w,  hiil  docs  llial  ai'j;ii- 
iiii'iil  ini'ot  ail  illiisli'alioii  of  Mr  I'liflps?  Sii|)|iosi>  il^iiainilc  was  used 
lor  lilt'  saiiM-  |iiii'|Mi-r  and  ri'siilli'd  in  lln'  wlndi'sali'  di'>li'iii'lion  of  lisii, 
llial  would  iiol  III'  iiialii'ioiis,  lin'aiisi'  il  was  doni'  lor  Ihc  jiurposi'  id'  iiiiiiii'- 
diali'  ^aiu.      \\  liat  would  \ou  say  lo  llial  rasr.' 

Sir  Charles  Russell.  —  I  have  uol  I'orj^olli'n  llial  illiislralion.  and  as 
you  uicnliiiii  il.  my  Lord,  I  will  I'diui-  In  il  al  once.  I  am  takiu^  il  a  iillle 
out  of  orilt'r.  Till"  rasi'  my  rriciid  lia-  |iul  in  llial  nniin'rliou  i-*  lliis.  llial 
wlii'i'i'  till'  iisi!  Ill'  dyiiainili'  would  raiisi-  a  wlioli>sali>  di'slriirlioii  of  lisli 
with  a  small  and  dispro|i(ii'lionali' i;aiii  In  llii'insclvi's  il  would  In'  illegal  : 
Mini  is  my  leariifd  I'riond's  |iro|iiisilioii.  'lo  lic^iii  willi.  I  slioiiid  say  llial 
il  mi^lil  1)1'  M'ry  siroufi  I'vidi-iu'r.  as  our  woiiid  say  in  our  I'Jifilisii  C.ourls, 
to};ii  to  I  111'. Jury,  III'  iiialiri- .  Iiiil  il  is  nol  i- very  aid  wliirli  rau^i'sdi'-lriu'lion, 
and  nvcii  duslriirlioii  wliirli  may  lir  (li>|iro|iiirlioiiali'  In  llir  f^aiii  di'rivi'd, 
whirl)  ninsliliili's  an  arliniialili'  wroii;;.  I.i'l  mi-  illnslrali-  llial  in  a  way 
thai  will  III'  liimiliar  lo  raili  .Mi'inlii>r  id'  IlirCoiirl.  'i'aki'.  I'lir  iiislaiici'. 
Mil'  modi'  III'  lisliin^  known  as  Irawlin;;.  I  lliiiiK  you  all  ri'iili/i'  what 
Irawliiij;  is  ;  llial  uiodr  iii  lisliiiif;  —  drafi^inj;  a  licaxy  liraiii  willi  a  iii'l 
aloii};  till'  liolliim  —  lias  lln-  cll'i'rl  of  ili'stro\inL;  ciiormons  (|uantilii:s  of 
small  lisli  and.  still  more,  ol  (listiirliin^'  sjiawniii;;  ;;rouiiil.  ami  i'ausin<;  aii 
enormous  iuuoiiut  ol' misriiitd'  in  llii>  di'slruitiou  nl' lisli. 

Has  any  iutcruational  law  I'ver  dci'larod.  or  lia>  any  nation  ever  as- 
serted that  llial  destrnctioii  onl-iile  its  lerrilorial  limits,  —  lieeaiise 
Irawlinp;  ;;fii's  on  many  miles  out  at  sea  and  in  very  ileep  walers  -  would 
^ive  a  eause  of  inUM'ualiiinal  i'oin|ilainl  ,'is  a  mailer  of  ri,::lit  against  llie 
IrawliM's  of  anotlier  iialion'.'  No,  liecaiKe  on  the  liiuli  sea  ail  are  e(|ual : 
and  altliou^li  llial  |iarlii'iilar  metlind  is  a  deslriiitive  metliod,  the  ease  is 
met  in  the  only  way  in  wliiili  it  ran  he  iiiel,  h\  re.milaliiiiis.  Iiy  eonven- 
lioii".  hut  not  hy  the  assertiini  of  a  le^.il  li^^lit  to  |iri'vi'iit  the  Irawlini;, 
even  alllioii^h  il  eause  that  ^real  luisehief. 

Lord  Hannen.  —  .\ii'  there  eoiivenlions  on  that  siilijeet.' 

Sir  Charles  Russell.       Oh  yes,  my  Lord  —  eoiiveiilioiis,  as  the  I'resi- 
deiil  will  tell  villi,  iielwecn  I'lanie  and  lireal  Urilain  uii  that  very  siilijei't 
I  will  meulioii  later  eonveulious  helweeu  Canada  and  llie   I  iiileil  Slates 
with  a  view   lo  iirevenlinji  thi'  use  of  dynamite  hy  the  nationals  of  either 
roimtry  on  the  lii^li  sea. 

Then  may  I  also  put  Ihc  (|Ucslion  with  lerorcnee  to  the  use  of  dyna- 
milo  from  another  point  ol' view  .'  One  nii^lit  iisi'  dynamite  lor  the  pur- 
pose of  li'viiifj;  some  very  imporlanl  experiment,  or  lesliiii;  sonii'  important 
invi'tilion  eouneeti'd  with  wai' —  torpedo  evperimeuls,  or  what  not  —  these 
may  he  tried  upon  Hie  liii:h  seas,  iiulsiile  territorial  walers;  and  yid  sneli 
evperimeuls  may  he  eondueled  in  sindi  a  po>ilioii  as  regards  an  adjoining 
nation  that  vei'v  eniisideralile  misrliief  may  he  done  temporarily  lo  the 
fishing  inlei'csts  of  tiiat  parlieiilar  nation.     Itul  thai  would  he  a  perfeetiy 
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lc{;ilimal(!  use  of  (lio  lii^li  sea.  Tlio  I'alion  tniKliiclinj;  llie  cxpcriiiicnl 
would  he  aclinir  for  a  Juslilialtle  cause,  and  witliiii  its  ri;;li( ;  and  IT,  actiii}; 
williiua  ri^lit,  il  causes  darnaj^eloanollici'iierson.  it  (fives  lliat  oilier  person 
no  eaust;  ol'  eouiplaiiit,  lieeause  no  le^al  rip;lit  of  his  has  heeii  invaded. 

Senator  Morgan.  —  it  seems  lo  me  we  aie  p'llinn  into  a  (lifiienlly 
here  hy  failin}^  lo  lake  uoliee  of  llie  wcll-eslahlished  disliiielion  helween 
e.xpress  and  implied  maliie.  Tlii>  law  implies  undiee  from  any  wanlon 
ael  done  against  llii;  life  or  propeily  of  another,  or  from  any  aet  that  is 
necessarily  desliiiclive  of  the  life  or  property  or  husiuess  of  another  — 
when  that  is  a  requisite  element  in  llie  ri^lit  of  action.  The  law  inipli(;s 
il  from  the  nature  of  the  act. 

Lord  Hannen.  —  lint  that  implication  may  he  met  hy  showing'  it  was 
dono  with  an  excusahle  cause. 

Senator  Morgan.  —  Always ;  hut  if  a  process  by  which  a  cei'tain 
species  of  propeily  is  destroyed,  as  hy  dynamite,  is  useii  in  the  neigh- 
hourhood  of  properly  which  helongs  lo  anoliier  person,  that  process  would 
be  considered  malicious  in  law  and  the  answer  that  il  was  done  in  pur- 
suit of  a  h'j^ilimate  object  wonhl  not  be  good.  For  instance,  if  the  sealers 
draw  up  a  cordon  of  ships  aiound  the  three  miht  limit,  and  take  seals 
Ihere  as  they  come  lo  and  as  they  go  from  the  I'rihilof  group  of  Islands 
during  the  !)reeding  season,  taking  them  indiscriminately  —  then  il 
would  scarcely  be  held  I  think  hy  any  (louit  that  that  was  an  acl  from 
which  malice  would  not  he  implied. 

Sir  Charles  Russell.  — Surely  Mr  Senator  you  arc  pulling  an  impos- 
sible —  an  extravagant  case;  hut  I  will  tell  you  what  the  remedy  would 
be;  and  here  lies  1  think  the  confusion  thai  has  prevailed  in  the  branch 
of  the  argument  which  deals  with  the  rights  of  self-defence  and  self- 
preservalion.  In  such  a  case  as  that  llie  I'nited  Stales  would  say  :  whe- 
ther we  have  a  legal  right  or  not,  this  is  a  matter  so  important  to  us  that 
we  will  lake  our  stand  and  make  it,  if  need  be,  a  matter  of  war.  That 
is  what  Ihey  would  say. 

Senator  Morgan.  — Or  an  Arbilralion  such  as  this. 

Sir  Charles  Russell.  —  .No  :  this  .Vrbilralion  has  nothing  to  do  with 
rights  of  wiir.     This  is  lo  declai'e  legal  rights  in  time  of  peace. 

Hul  I  must  follow  up  this  point,  as  the  President  has  broached  il  for 
the  lirsl  lime,  and  !  was  not  iidending  lo  do  more  liian  niakt-  a  passing 
allusion  lo  il.  The  suggestion  of  the  learned  I'residenI  is  llial  the  sealing 
outside  Hehring  Sea  and  under  llie  moi/in-  virendi  of  I8'.)l,  and  of  I8',)2, 
while  they  were  in  operation,  might  itself —  of  course  ho  was  not  expres- 
sing any  o|)inion  —  hut  he  suggested  wliellier  thai  might  not  he  regarded 
us  malicious.  Lei  nu;  recall  the  fads.  The  United  States  has  the  power 
to  control  its  own  citi/ens  everywhere.  It  had  the  power  both  before  its 
acquisition  of  this  territory  and  after  its  acquisition  of  this  territory,  lo 
impose  any  restrictions  il  chose  upon  its  own  nationals  wherever  those 
nationals  were.  .Viler  IH()7,  the  I'nited  Slates  ac(|iiired  an  inleresl  in 
these  islands  :  iiie  nature  of  that  inleresl  we  aie  now  discussing.     Is  il 
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not  It  lilllt!  slroiin  lo  sa\,  or  oven  lo  siikp'sI,  llial  llniv  could  Iium-  ivj(ar- 
(locl  lilt!  |)ulaf;ic  suuling  ol  lliuir  own  nitliuiials,  cairitul  on  from  181)7,  lor 
a  poriod  of  so  iiian\  yi<ars,  as  a  nialicions  injury  to  IIkmu  ?  Wu  liavo  lliu 
I'xlraonlinary  fail  IIimI  acioiiliiij;  to  IIk^  la>v  nl'  llic  ('niti-d  Stales,  as  il  is 
lo-dny,  pelagic  tiitaiinf;  unlsidi;  llolirin^;  Sua  is  a  purl'iM-lly  lawl'ul  thing;  and 
yel  it  is  to  he  suggi'slud  that  ju'lagic  scaliug  ontsidt;  Itoliring  S(!a  was  a 
nialii'iiius  thing  duni*  tu  injure  llic  Cnilod  Stales.  So  regarihid,  llic  sug- 
gestion heconu's  grolescpii'. 

I  do  not  Know  whether  the  ieariu;d  {'resident  realizes  the  point  1  am 
now  pulling  :  tiial  ahsolulely  according  to  Hie  law  of  the  liiilcd  Stales  as 
it  is  lo-da\  pelagic  sealing  is  a  lawl'ul  pursuit  outside  [tidiring  Sea. 

The  President.  —  I  perfectly  reali/.e  what  you  state,  an<l  what  the 
Anierieun  counsel  have  ai'gued,  hut  we  nuisl  keep  in  lennwnhrance  that 
all  these  matters  are  exiremely  rec(Mil —  pelagic  sealing  has  not  heen 
found  I'aull  with  until  188(1.  N'ery  few  years  have  passed,  and  in  all 
countries  the  action  of  legislation  is  always  slow. 

Sir  Charles  Russell. — ^  With  great  delerence,  lam  dealing  with  Uie 
Ihiiig  as  it  is.  Pelagic  stealing  has  gone  on  as  Ihi!  oldisl  pursuit  of  seals 
I'i'om  time  immemorial.  Since  the  time  that  seals  were  lirst  hunted, 
they  were  loinled  pi'lar/icdlly,  iind  it  is  no  answer  to  say  that  it  was 
then  e(jndu(;ted  upon  a  scale  and  at  a  lime  when  il  did  not  all'ecl,  in  a 
material  degi-ee,  llie  interest  of  the  (Jnileil  States.  Hill  I  am  coming  a 
little  closer  to  the  action  of  the  IJnitetl  Slates.  The  learned  President 
refers  lo  the  yours  IH'.ti  and  1892,  hul  is  he  aware  thai  the  hooks  before 
him  show  lliat  in  I8',M,  engaged  in  pelagic  sealing,  outside  Iteliring  Sea, 
were  48  Ainrriain  rcs.ie/s,  and  in  i8'.)2  oulside  IJehring  Sea  were  ei'gaged 
4G  Atnerkan  rv.ssels  —  lawfully,  according  lo  the  law  of  the  United  Slal'  s, 
engaged  in  this  pursuit  of  pelagic  sealing,  and  engaged  in  il  ever  since 
1880;  because  although  il  increased, as  the  learned  President  quile  rightly 
said,  in  lalei' years,  and  increased  considerably  in  latei'  years,  it  >lill  was 
not  vvithoul  a  certain  volume  of  iHi|iorlance  even  during  earlier  years. 
The  suggestion  is  worth  following.  In  Hkj  lirsl  voIuuk!  (d'lhe  .\p|)endix 
to  the  United  States  Case,  there  is  a  table  giving  the  iialionalitv  of  the 
vessels  engaged  in  pdlagic  sealing. 

Sir  John  Thompson.  —  1  thought  the  decision  you  lately  read.  Sir 
Charles,  was  to  the  point  that  if  the  defendanl  had  had  no  occasion  to 
shoot  or  kill  birds  or  animals  on  his  own  land,  il  would  have  been  ma- 
lice pre|)ense? 

Sir  Charles  Russell.  —  Yes,  but  as  the  learned  President  has  men- 
tioned the  sid)jecl  I  think  il  respeelful  lo  pursue  ila  little  further. 

Sir  John  Thompson.  —  Mefore  you  finish  I  shouhl  like  lo  ask  you  lo  sa- 
tisfy me  upon  wliai  branch  of  this  enquiry  W(!  have  given  us  in  charge  the 
question  of  malice  pr(!|)(;nse. 

Sir  Charles  Russell.  —  1  do  not  know,  because  il  is  not  alleged  .  I 
hear  of  il  for  the  lirsl  lime. 

Lord  Hannen.  —  Vou  take  the  point  that  it  is  not  amongst  the  ulleyala. 


—   lOfll   — 

Sir  Charles  Russell.     -  II  is  not  ann>nf,'«l  [\w  iillri/alii. 

Sir  John  Thompson.  —  I  aiii  not  ii|m)ii  llial,  itnl  ii|Min  wliiil  hraiuli  nl' 
llif  Tniilv  is  lliis,'  on  what  (|iicsliori  —  Jiirisdiilion,  proimrly  iiilcrfsl, 
or  n'giiialiuiis? 

Sir  Charles  Russell.  —  I  do  nol  Know.  I  carinol  say. 

Mr  Justice  Harlan  —  '  ^^iipposo  it  aroso  Irom  lluMlislinflioii  yoii  were 
niaKiiif,'  liclwi-cii  llir  d^'Mriirlioii  of  llio  iiidiislry  maliciitiisly  or  liy  siin|)!f 
|»iirsuil,  and  wlial  you  rci,'ard  as  a  y\\^\\[. 

Sir  Charles  Russell .  —  V.'s.  Tlio  way,  pndialily,  il  would  bnsaidlo 
have  some  rclcvaucc  is  llii> .  I  was  slalin^'  what  won-  tin;  posilivc  tIkIiIs 
iillatlied  to  an  industry  ;  and  I  was  slaliiif,'  wlial  m^fjalivi!  rif;lds  an  indus- 
try had  :  llic  ncptivo  r\^\\\  I  indiialrd  was,  to  lie  prolt^rtcd  against  a 
malicious  injury.     Tlicy  do  nid  ('oni|ilain  of  inalii'ions  injury. 

The  President.  —  Su|.|)osiiig  an  aiii'fialion  cd'  nialict;  had  been  inad(> 
—  it  is  not  the  casi!  —  il  would  nd'er  would  it  not  to  (|n(!sli(»n  IV! 

Sir  Charles  Russell.  —  I  lind  il  dil'ti.ull  to  suy  that  il  would;  but  ! 
assunii!  Iliat  il  woidd  for  the  niomcnl. 

The  President.  —  I  iitil  llit>  r('f;nlalions  conii!  to  be  considcrt'd. 

Senator  Morgan.  —  II  seems  lo  me  il  nd'ors  to  the  third  (|iieslion  of 
Article  I.  The  third  quoslioii  of  Article  I  concerns  the  rights  of  the  citi- 
zens of  both  connlries  to  lake  seals  in  the  open  sea. 

Sir  Charles  Russell.  —  No,  Sir,  with  deference. 

Senator  Morgan.  —  "  TIk!  lights  of  Ihe  citizens  and  subjects  of  either 
country  as  regards  the  taking  of  fur-seals  in  or  hai)ilually  resorting  lo  the 
said  waters.  " 

Sir  Charles  Russell.  —  Tliui  Article  is  "  '/'/(,'  i/ni's/imis  wliirh  hum 
arisen,  "  concerning,  and  soon.  Then  the  formulation  of  the  questions 
lo  be  answfM'ed  is  to  be  found  in  Arliclc  VI. 

Senator  Morgan.  —  I  do  nol  so  understand  (lie  Treaty.  Those  are 
the  points  in  Arlieh!  VI.     Not  (lueslions,  but  subdivisions  of  (luestions. 

Sir  Charles  Russell.  —  I  was  about  to  call  attention  to  a  Tabic  wbiili 
I  have  before  me.  First  however  I  wish  to  note  the  fad  that  on  page 
KIH  of  Ihe  lirsl  volume  of  Ihe  Ajtpendix  lo  the  Case  of  tiie  IJiited  States, 
it  appears  that  as  early  as  187(1  an  American  vessel  called  the  "  Sdii 
Dicga  "  was  seized  for  sealing  near  Otter  Island,  which  is  close  to  the  I'ri- 
bilof  Islands. 

Mr  Justice  Harlan.  —  Is  not  that  IHH.i? 

Sir  Charles  Russell.  —  No,  Sir,  IHTd  —  she  was  an  American  vessel. 

Mr  Justice  Harlan.  —  The  "  .S'(;/j  Diei/o  "  ? 

Sir  Charles  Russell.  — -  The  "  San  iJ'wfjn  ".  She  was  seized  again 
lal(!r.  Thai  probably  will  explain  il.  There  are  several  vessels  of  that 
name,  but  Ibis  one  was  seized  in  187(5. 

.Now  the  Table  to  which  I  was  calling  attention,  and  which  faces 
page  ;)•)(»  of  (be  same  volume,  shows  that  in  1880  there  were  7  Uritish 
and  '.)  American  vessels. 

In  the  year  1881  there  were  7  British  and  2  American. 
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III  IHK:!  llii'D'  \MTo  12  lli'ilisli  anil  K  Aini^rican. 

In  tSH.t  llifii'  \MTc  Id  llrilisli  anil  M  Aiiii'riraii. 

In  IHH1  IhiM'r  \M'i'i>.'>  llrilisli  anil  l>  Aiiiniran. 

In  IHH.'l  IhiTi-  wi'vr  '.\  llrilisli  ami  M  Anirriraii. 

I  nii-il  nut  I'ltllitw  il  III  llir  imiiI.  'I'lif  roliiiiins  uri>  litn^,  and  will  taki; 
siiiiir  tiiiii;  III  ailil  tip  :  lull  wlu^i  yon  ^rl  on  a  lilllr  riirlhi'i-  lhi'\  smn  In 
III'  aliiiiil  i'i|iial  iiiiiiilirrs  all  lliroii^li;  anil  lowanls  lint  mil  I  lliink  lliiu'i- 
iiri!  iniiri-  llrilisli.      I  llii-ri'run-  Irral  lliis  iii.illir  in  lliis  way. 

Mr  Pholps.  rill'   llrilisli  I'.oiiiiiiissioiutrs'   Iti'porl.    inrrrasiMJ    lint 

iitiinlii'i'  III'  llrilisli  vi'ssrls. 

Sir  Charltis  Russoll.  .My  IVirnil  Mr  I'lii'lps  says  llial  llii>  li^'itri-s  ^'ivni 
by  till'  llrilisli  I'.iiiiiiiiissinni'rs  inrri'iisr  llii'  nniiilii'r  of  llrilisli  m'ssi'Is  in 
lati't'  yrars.     Thai  may  lii'  so.     II  iloi's  mil  litnrli  my  ar^ttmi'iil. 

Till'  miillrr  llii'ri't'iii'i'  slamis  llins  :  I'l'la^ir  si'iilin^'  oiilsiili^  llrlirin^ 
Si'a  lawl'iil  liy  llii>  law  of  Ilir  I  iiili'il  Slali's  ;  nn  alli'^aliiin  llial  liir  piirsiiil 
III' sni-li  si'alin^,  allliiiiip;h  i-nnlrary  lu  Ilir  I'liili'il  Slali'slaw,  wliirli  liinils 
only  ils  own  iialiuniils,  in;  Mo  lU^lirint;  Si-a,  was  ronlrary  In  llir  law 
iinlsidi'  lli'liriii^  Sra,  nr  was  imiliriniisly  piirsiii'il  I'illii'r  insiili*  or  oiil- 
siili'.  Ami  lazily  llii>  pniiil  wliirh  Sir  .Inlin  Tliompson  lias  sn^'^i'sli'il, 
ami  wliirli  I  liavi'  aln-ailv  rmli'aviinri'ii  [■>  malti*  — llial  no  sii;;^i>sliiin  of 
iiialirr  ran  In-  niainlaini'il  wlii'ii  liir  lliiii;,'  is  iloiii'  in  pnrsiianrir  of  wlial 
is  riaimril  In  lie  a  I'i^'lil,  ami  fur  llii'  prnlil  nf  Ilir  imliviilnai  wlin  piirsiii'> 
llial  ri-lil. 

I'lirllirr,  il'  il  is  m-i'i'ssarv  In  ailil  anylliiii};  rjsi'  -  if  nialiri!  ran  riili'r 
iiiln  liiis  ipii'slinii  al  all  —  il  iiiiisl  ,ii>  iiiaiiri'  in  Ilii:  iniHriihinl  :  ynii 
raiinni    allriliiili'    malii'i-   In    a   mass    of  imliviiliials.      Tlii'i'i'lnri-  I   lliink 

I  lia\.'  iiivi'ii  siilliiii'iil  ri'a'xins  why  my  rrii'iuis  liavi-  mil  iiiaih'  this  pniiil. 

II  wiiiihl  III'  a  liail  mil'  if  Ihi'v  h  iil  maili'  il.  Thi'v  liaM-  mailit  snimt 
pninl-  whirli  I  rannnl  Ihink  air  ^noil :  llii'v  havr  mil.  iiiaili'  this  pniiil, 
whii'li  I   '^iiluiiil  wniilil  III-  iilli'i'ly  hail. 

Itiil    iinw  I  liavi'  In  rail  Ihr  alli'iiliui;  nf  llii'  Trihiiiial   In   wlial    wuiilil 

lia\i'    licrii    llii'    rar-riNirliin^  rnnsiMpii'iiri's   of  lliis  ('(inliMilion  :    I    liavi' 

slati'il,    simply    ami   I    Ihink  nirri'i'liy,   llii'    rniili'iilinii  nl' 

III  nil    in.hiatn         my   loai'iH'il  li'ii'iiil   as   |n||nws  —  llial  wiH'ii  a  iialinii  lias 

•  taiiiiiii'il.  .      I  •■         1  I'll  1  11  II 

an  iiiilnslry  mi  ils  siio'i's  wlnrli  lirpi'inis  mi  Ihi'  ii'snrl  In 
its  slini'i's  III'  rcrliiin  animals  wliirli  thai  iialimi  has  mi  i'\rliisi\i'  ri^hl  In 
lakr,  ami  in  wliirli  il  has  im  prnprily,  il  ni'M'rlhi'lrss  may  riaiiii  thai 
till'  killing'  mi  lln-  hi^li  sra  is  an  invasimi  wi  its  ri^'lil.  alllinii^h  siirli 
killing  i«  ilsi'll'ilmii'  in  ihr  rxririsr  III'  a  li^lil,  if  Ihr  I'rsiill  nl'  llial  killing 
is  In  iiilrrl'rrr  willi  Ihr  animals  rrarhiiif;  Mir  laml.  ami  so  In  Irs-m  Ihr 
possililr  prnlil  whirli  may   lir  niailr  nn  Ihr  laml. 

\Vr  kiinw  what  rights  arr  allarhril  In  an  inilii>lr\ .  Thrrr  i- Ihr  rij^hl 
In  rarry  mi  Ihr  linsinoss.  Il'thrrr  is  a  ^'onil-will :  llirrr  is  a  rifilil  In  Ilii; 
f;nnii  will.  If  Ihrrr  arr  Irailr-marks  in  rnnnrrlimi  with  Ilir  hnsinrss, 
lliiisr  Irailrmarks  may  hr  prnli-rlnl.  II  may  lir  ilri'rmlnl  a^'ain^l  inali- 
rimis  alt. irk.  lint  this  exhausts  the  slaloiiK.'nl  of  tlir  rights,  holli  posili\r 
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ami  iic};ii(iv(3.  Tliirn  im-  n<i  iillicr  ri;;lils  in  cniinoclioii  willi  il  kno'Mi  In 
llic  iiivv  :  llio.  calalo^iii;  is  cxiiauslivi;.  Alvviiys  linuriii;;  in  iiiiiid  llnil  \vi; 
arc  arf^iiiiifj  ii|i(iii  llic  iissiiiri|iliuii  nf  iki  j>m|iiMly  and  no  cxrliisive  iif;iil, 
Ifil  lis  scii  wlial  wdiild  Ik;  (he  <'oifsc(|iicnccs  (if  Iliis  now  )>riiii'ij)lc  which  is 
asseilcd?  WIkjiv;  will  il  land  us? 

.Iiisl  Id  nil!  |iiil.  soint!  of  tin-  (siscs.  i'^ki;  liial  liir;<'-  and  increasing 
volume  (if  indiislrics  carriiil  (in  ii))i>ii  llie  wt-sl  ci.asl  of  America,  and 
ailing  llie  coasl  of  lti'ili<|i  iidlninliia,  ami  strcii  hiri^'  fiirllicr  mnlli  alon;.' 
Ilie  Alaskan  coiisl,  known  as  IIh;  salmon  i-aniiiii^'  indiislrics.  Vuii,  |)i'ii- 
l)aldy,  Mr.  I'rcsidcnl,  liardh  a|i|>ri;rial(*  wlial  an  enormoits  indiistrx  thai 
is.  I  nless  Will  liav  visihrd  the  ri'i}:lil<iiiirtiii(id  of  the  W'iliainclli'  river, 
iis  I  have  had  liie  ii|i|ioi'liiiiil\  of  doin;:,  am!  <if  I'oi'llaiid,  in  <lri>;:oti,  you 
can  form  no  idea  of  the  culcul  and  iidjioilamc  of  Ihal  ^'reai  iiiduslry 
as  a  means  of  food  sii|>|ily  to  mankind.  Sii|)|,osinj;  liy  some  modern 
syslcm  and  im|iroved  n>elhod  of  calcliiii'.:  salnion.  nci^dilioiirin^  nalioiis 
shoidd  lie  altraclcil  to  Hie  lisliin;:,  and  calchin;^  lartte  nninher'  onl  Mile  \\w. 
lerriloriai  walers  shmild  inl(!r(i'|»l  Hie  >aiiniiii  on  (lieir  wa;,  ii|i  Ihc  rivers 
where  lhe\  would  he  liroii;;hl  wilhin  the  cearh  of  Iliis  iiiduslry  :  is  il  lo  lie 
said  liecaiisc  the  canning  indu'-lry  would  lie  iher<.'li\  injUK-d,  thai  Ihei'e 
Wdiild  lie  a  /ff/fif  )i;/fi.  >  |iri'ven|  the  lisliers  from  o|i(M'aliiii.'  finlsiiie  I  he 
lerriloriai  waler-  mi  (Ic  i^round  ilial  llicy  (irevciiled  llie  s;iln)on  cmniii;; 
ii|i  Hie  river  In  Ihe  jilare  where  llie\  I  iiiihi  lie  itiiiii  conveiiii'iilh  eaii:;hl  .' 
Once  von  have  leali/ed  thai  e\(!iisi\e  li^iil  lo  lake  is  oul  of  tin;  (itieslioii, 
Ihc  parallel  is  com|ilele. 

Take  anolher  iilii-.!ralioii  :  Ihe  c.ise  of  Ihe  iishery  on  Die  coa-l  of 
.Newfoundland  —  a  maltcr  lart;ely  dtdiiJeil,  for  manv  reasons  — -  an  enor- 
mous indii-lry  carried  mi  <iu  Hie  eoa^t  li\  reason  of  the  iiossession  id 
Ihal  Icriilmy  of  .\i!wfoiindland,  nnl  merely  liecause  Ihe  sailors  iire  in  a 
convcnienl  |iiisilimi  lo  ^<i  lo  sea  and  cahdi  Hie  lisli,  Itiit  because  lliejr 
ownerslii|i  of  that  lerriloiv  t^iialiles  Ihem  lo  do  an  enormous  traih',  lo 
carry  on  an  enormous  indiislry,  in  ciiriii;.:  iisli  iijion  Ihe  land.  Sii|i|iosin^ 
Ihal  Ihal  iiiduslry  is  foniid  In  l>e  j^re.ilK  all'eiled,  hecause  some 
enlcr|irisin^'  American  sailors  and  li-heiiiiin  ^.o  oulside  the  lliree-mile 
limit  and  calch  eiiormmis  i|uanlilies  whiih  would  ollierwise  liavi;  lume 
wilhiii  Ihe  Ihreeiiiile  limit,  and  so  ueaii -r  (o  and  wilhin  iiasier  access  (jf 
Ihe  .Newfoundland  lisheriiicn  :  sn|i|)o-e  Ih.d  Ih'  inleileienee  were  si)  ^re.il 
Ihal  llieir  in.iuslry  should  droo|i  and  llieir  eommen  e  should  he  hli^lili  d  : 
would  Ihal  fiive  Ihem  any  le^'al  ri^lil?      .Nrnie  whalever. 

;\;;aiii,  lake  llu!  case  of  Hie  liuaiio  l-laiid-  in  (he  -onlli,  where  Ihe 
de|iosi|s  ol  coiinlless  invriads  of  liirds,  over  maiiv  veai.-  Imve  caused 
then?  accrelioiis  of  enormous  value  in  Ihe  -.hajpc  ol  ;;iiano.  Su|i|i()sin;j; 
.<oiiie  idian^'c  of  fashion  look  |d.ice.  whii  h  olVered  a  liltiii;.  n  w.mj  to 
the  s|iorlsmati  <u'  to  Hie  hniiter  to  kill  these  hic'N  in  llieir  l>  ns  and 
hundreds  of  llioiisands  for  the  sake  of  llii>ir  |ilum.i;;<'.  and  thai  lherel)y 
this  ;:real  and  prolitalih;  ;;uanii  iiiduslry  mi  the  i-laud.s  wero  tm|iaircd, 
nay,  bronglil  lu  an  iMid.     Cauild  Ihe  owners  of  (hi!  islands  eumiilaiu  that 
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because  llicy  wcro  carrying  on  an  industry  on  llio  islands,  a  valuable 
industry,  an  inipc^lant  inibisli y,  and  because  thai  industry  was  attacked 
by  Ibese  men  in  sbootinj;  tbcse  tens  a\'  tlionsaiids  of  birds  outside  tlie 
islands,  Ibat  t/ierr/orr  tluil  sbooting  was  wi'ong? 

Ortaiu-  again  tlie  illustration,  wliicli  is  an  apt  one,  as  it  seems  to  mc, 
wbere  tbe  collection  oftbe  eggs  of  tbe  wild  Itii'ds  of  liu!  aii-  is  an  impor- 
tant industry,  as  it  is  u|)on  many  islands,  as  it  is  in  connection  witli  some 
of  Ibesc  very  islaiuls  in  IJelning  Sea.  1  liave  gf»t  liere  bel'oi-e  mc  a  book 
wbicli  I  sbould  like  to  baud  to  tbe  Tiibuual  to  examine.  It  is  n  Iteporl  of 
Mr  Klliott  in  IHTi,  tbe  one  tliat  is  referred  to  by  my  leained  friends  in 
some  jiarts  of  tliciicase  and  argument,  in  wbicli  lie  refers  — 

Mr  Foster    —  We  discuss  your  reference  to  it. 

Sir  Charles  Russell.  —  ileaiiy  I  do  not  understand  you. 

Mr  Phelps.  —  \Vc  do  not  refer  to  it.  We  do  not  understand  it  is  in 
tbe  Case.     We  bave  not  seen  i!. 

Sir  Charles  Russell.  —  N(d  seen  it?     Not  seen  tbe  report  of  1871? 

Mr  Justice  Harlan.  —  Sir  C.barles  is  talking  of  liie  ne|(ort  of  IHTi. 

Mr  Phelps.  —   Klliott's  Itcport  of  IS7i.     it  is  not  in  //wCase. 

Sir  Charles  Russell.  —  I  am  at  a  loss  to  kiu)w  wbattbe  interruption 
means. 

Mr  Phelps.  —  It  means  lluit  wc  \\(>re  suggesting  Ibat  tbe  document 
from  wbicb  my  friend  is  about  to  read  is  not  in  tlie  Case,  it  is  uul  in  evi- 
dence tlial  I  know  of,  and  tbcrefore  .  riave  nut  examined  it. 

Mr  Justice  Harlan.  —  It  is  cited  either  in  tlie  itrilisb  Case  or  Counter 
Case. 

Mr  Foster.  —  Tbal  is  wliat  I  said,  it  is  cited  by  t/tem  —  not  by 
us. 

Sir  Charles  Russell.  —  II  is  cited  again  and  again.  Wliy  I  sbould 
be  interrupted  I  do  not  know.  I  do  not  complain  oftbe  inleiriiptioii,  but 
I  do  not  uiitlei'slaud  its  cause.  I  Ibink  !  am  well  founded  also  in  saying 
it  is  referred  to  by  .Mr  Ulaiiie  in  bis  earlier  correspondence. 

Mr  Carter.  —  \N C  bave  not  i-eferi'iMl  to  it  ourselves  in  our  Ca^c.  We 
bave  carefully  avoided  every  tiling  (d' .Mr  Mlliolt's. 

Sir  Charles  Russell.' — Well,  tbal  is  rattier  an  awkward  admission, 
wbicli  my  learned  friend  perliaps  biul  been  wiser  not  lo  make. 

Mr  Carter.  —  We  are  willing  to  admit  it. 

Sir  Charles  Russell.  —  llecause  this  is  tbe  gentleman  wliom  tliey  con- 
stituted a  special  Commissioner  by  a  special  .Vd  of  Congress  in  tbe  year 
IHfld.  Me  was  tbe  ci'eation  of  Congress  lo  go  out  to  make  a  report  on 
Die  i'ribilof  Islands. 

The  President.  —  Is  tbeic  any  reason  wliy  (be  seientilic  authority  of 
Mr  I'llliotI  should  be  considered  as  not  valuable.'* 

Mr  Carter.  —  We  totally  distrust  liim.  and  liuve  cnrefidly  avoided 
bini.     lie  is  a  great  favouiile  on  tbe  oilier  side. 

Sir  Charles  Russell.  —  .As  a  learned  .hulge  on<'e  said,  it  .sometimes 
liap|)eiis  tbal  a  witness  who  is  called  for  llie  plainlitl' turns  out  lo  be  a  very 
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valuable  witness  for  the  ticiondiinl;  llieroforc  the  |)lainliir  iiulurally  dis- 
Irusls  hi  in. 

Mr  Foster.  —   Wc  liavn  not  calluil  him  as  a  witness. 
The  President.  —  ito  you  say  he  was  recalled  by  the  (jiovernuient? 
Is  that  your  remark? 

Mr  Foster.  —  I  say  we  have  not  called  him  as  a  witness. 
Sir  Charles  Russell.  —  NO.  you  havo  not ;  and  that  induces  me  to 
say  wiial  I  thought  was  beyond  dispute.  Vou  constituted  him  a  special 
commissioner  liy  .Vet  of  Conj^ress  in  IH'.IO,  and  you  clothed  him  with 
a  special  authority,  as  the  hesi  person  you  could  select  for  the  purpose  of 
enquiring  into  this  very  (lueslion,  a/'/w  it  hud  arisen  in  conlroversy  bet- 
ween (ireat  Britain  and  .Vuierica;  and  because  his  results  do  not  suit  the 
fjumcnt  or  the  purposes  of  my  learned  friends,  then  he  is  rejected, 
and  his  evidence  disciarded. 

Mr  Carter.  —  The  reason  of  it  is  another  thing. 
The  President.  —  is  it  a  reason  which  you  can  state? 
Mr   Carter.  —   Our  interruption   was   founded  solely  upon  this   : 
Sir  Charles  sought  lo  impute  him  to  us.       We   reject  him.     That  is 
all. 

The  President.  —  What  I  look  the  liberty  of  asking  you  was  whe- 
ther you  distrust  him  as  a  bad  obsiTver,  or  for  another  reason,  a  rea- 
son which  might  make  his  observations  suspicious. 

Mr  Carter.  —  Oh,  \\i\  dislrust  him  oecause  we  su|»pose  that  he  is  an 
untrustworthy  observer  —  a  man  who  is  given  to  theories,  and  not  to  an 
accurate  dealing  wilh  fads.  It  is  on  this  ground  that  we  dislrust  him. 
lie  is  not  a  man  from  whom  we  conceive  the  truth  can  be  well  and 
suitably  gathered. 

The  President.  —  I  believe  tlu^re  were  some  contradictions,  were 
there  not,  in  his  observations  al  dilVerent  periods? 

Mr  Carter.  —  We  think  a  great  many.     .Mr  I'helps  will  probably  have 
something  lo  sav  about  him. 
The  President.  —  Ver>  well. 

Sir  Charles  Russell.  —  I  would  dismiss  this  subject  in  a  word.  1  only 
intended  to  make  a  passing  reference  to  it.  If  there  is  anything  lo  be  said 
about  this  gentlea  iii,  let  it  be  sai<l  by  members  of  the  Tribunal,  or  let  it 
bo  said  b\  m\  learneii  friends,  so  thai  we  may  know  what  it  is;  because 
I  liud  myself  in  a  v(  ry  strange  position  in  regard  to  him.  !  lind 
this  gentleman,  not  once,  but  twice,  instructed  lo  report  oflicially  for  the 
United  States  (jovernment.  The  doc'umeut  which  1  was  about  lo  refer 
lo  is  an  iiffiiiahlocinnfiil  printed  by  Ww  (ioNernment  Department  at  Was- 
hington in  lH7i,  and  it  appears  in  Ihe  Tenth  Census  Ueport  of  the  Lul- 
led Stales.  1  lind  that  it  was  reprinted,  in  IHHi.  I  find  that  in  1890 
Ihe  autlior  is  appointed  to  report  by  an  Act  of  Congress,  which  I  have  got 
here  if  there  is  any  doubt  about  it. 

Mr  Carter.  —  ,\oue  of  those  things  are  queslioued.  Il  is  not  the  lirsl 
time  tiie  United  States  has  had  au  objectionable  man  in  ils  employment. 
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Sir  Charles  Russell.  —  Very  well.  He  is  objcclionablc  because  his 
evidence  does  not  suit  your  purpose. 

Mr  Carter.  —  We  will  discuss  thai  liereafler. 

Sir  Charles  Russell.  —  Now  liimlly,  we  liave  j;oI  Mr  Charles  J.  GolV, 
(he  Treasury  .\fi;enl.  in  charfje  ol"  the  seal  islands,  wrilinf;  on  the  Dlsl  of 
July,  1800,  "  There  is  but  one  auliujrily  upon  seal  life,  especiidly  the 
seals  of  the  Pribilof  Islands,  and  this  is  the  work  of  Prof.  11.  \V.  i'^lliolt, 
who  surveyed  these  rookeries  in  1872  and  187 i,  and  his  work  was  verilied 
by  Lieutenant  Maynard,  and  I  am  satisfied  was  as  near  correct  when 
made  as  was  possible  for  a  man  to  make;  but  to-day  there  is  a  nuirked 
contrast  between  the  conditions  of  now  and  then.  "  That  was  as  late  as 
July  1890.     .Vll  I  was  {,'oin};  to  say  —  it  was  really  very  innocent  matter  — 

Mr  Carter.  —  Except  that  you  imputed  him  to  us.  Tliat  is  all  we 
object  to. 

The  President.  —  I  think  it  is  clear  that  \ou  do  not  trust  him. 
Sir  Charles  trusts  iiim.     Well,  we  have  to  decide. 

Sir  Charles  Russell.  —  I  merely  asked  you.  Sir,  to  take  a  note  of  the 
page.  I  was  not  even  ii<m\\i  to  trouble  to  read  it.  It  is  on  \n\\i,c  127  of 
the  Heport,  whicii  is  in  my  iiands,  in  which  he  refers  to  the  industry  of 
collecting  the  eggs  of  these  wild  birds  as  being  an  important  one,  upon 
these  very  islands  :  I  was  merely  referring  to  it  as  an  illuslralion  of  the 
theme  I  am  upon,  the  rigiils  which  arc  attached  to  an  industry. 

Now  precisely  tiic  same  argument  which  has  been  advanced  in  respect 
of  this  industry  of  seal-skinning  would  apply  to  this  industry  of  collecting 
eggs. 

Or  again,  take  Iho  case  of  a  game  preserver,  and  there  are  such  in 
Kngland.  who  does  not  preserve  g^une  merely  for  the  sake  of  siiooling  tiie 
game,  but  who  nuikesa  //■«;/*' of  preserving  game.  They  shoot  the  birds 
and  thereby  they  get  sport  out  of  them;  but  liiey  send  tiu'ir  game  regu- 
larly to  market,  making  the  best  profit  they  can  out  of  their  business. 
I  liave  a!read\  dwelt  upon  how  much  greater  care  and  ex|iense  and  cul- 
ti\atiitii,  or.  to  use  an  expression  dear  to  my  learned  friends,  how  much 
more  "  ciierisliiug  "  'he  action  of  liie  game  preserver  in  the  matter  of 
pheasants  is  than  it  is  possible  for  the  action  of  the  United  Stales  or  their 
lessees  to  be;  how  the  game  preserver  lakes  the  eggs  away  from  tiie  nest 
to  induce  tlie  bird  to  lu\  more  than  it  otherwise  would;  how  he  places 
Ihem  under  an  ordinary  fowl,  and  in  tiial  way  rears  them;  how  he  feeds 
tiiem  and  keeps  Ihem  until  they  grow  up,  and  he  kills  Ihem ;  and  yet  when 
lhi>bii-ds  go  olMii-ilaud  upon  flic  land  of  anolher,  has  il  ever  been  lu'ard, 
could  it  even  be  suggested,  thai  this  industry  of  seaiiing  his  pheasants  to 
market  was  injiu'cd  in  point  of  law  because  his  unneighbourly  neiglibours 
in  tht^  open  common  adjoining  waited  until  his  birds  (tscajied  from  his 
land,  or  were  on  liii!  way  i)ack  lo  it,  and  shot  Ihem  liiere,  thereby  lesse- 
ning his  profits.'  The  cases  are  absolutely  analogous,  hut  liie  case  of 
the  pheasants  is  much  stronger. 

Take  again  the  case  of  a  rabi)il  warren.     .V  great  many  rabbits  are 
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im|)()i'l('(l  Iroiii  lliis  ((iiinlrv  iiilo  Kiifjlmul.  Tlitiv  arc  ciillivalcd  us  an 
iirlic)(!  of  I'omiiicrci'.  Tln'v  are  also  ciillivaltMl  in  Kn^liiiul  as  an  arlicli'  of 
coniinorro.  Thcic  arc  smli  things  as  ral)l)il  farms  vvlici'c  cvcrylhing  is 
ftivcn  np  lo  llic  ral)liils,  and  llic)  arc  sciil  to  llu;  inarkcl  as  rcf^uiarly  as 
you  send  barn-door  fowls  to  market,  oi'  us  niiu  st^nd  c>;ns  to  niaikot,  or 
hidter  lo  niarkiti,  or  any  othci'  article  of  farm  |n'odiicc.  Is  it  lo  l)e  said 
lliul  when  these  ruhbils  leave  IIm>  land  of  Hie  man  wlierc  Ihcs  are  in  Ihe 
liahil  of  Itiu'rowin^,  and  ^o  on  llie  adjoining  open  eommon  or  into  anollier 
man's  land,  and  arc  shol.  and  therchy  his  chances  of  shooting;  Ihem  in  his 
own  warren  are  ilinn'nislied,  and  Ihendty  Ihe  \olnnie  of  his  business  are 
<liminislicd,  —  is  il  lo  be  said  Ihal  Ihul  ^ivcs  him  a  ri^bt  of  action?  No. 

These  are  apposite  illuslralions  whi<li,  always  bearing  in  mind  thai 
the  absence  of  property  in  Ibe  animals  is  Hie  h\pi>lhesis  on  which  the  ar- 
fjnmenl  of  properly  in  Ihe  iiidiislry  is  based,  show  how  fallacious  thut  ur- 
^unieiit  is. 

The  President.  —  Would  yon  say  Ihal  in  the  case  of  the  llarl  of  .Vber- 
gavenny,  which  you  meiilioiied  ytish'i'day,  if  IIk^  deer  had  been  shot  out  fo 
bis  park,  it  would  have  been  lawful.'' 

Sir  Charles  Russell.  —  .No;  becausi'  llic  jury  found  Ihal  Ihe  deer 
were  lame.  That  is  Ihe  diirenMice.  If  lliere  be  any  doubl  about  that,  1 
will  refer  lo  il. 

The  President.  —  Oh  no. 

Sir  Charles  Russell.  —  The  jury  found  Ihal  Ihe  deer  were  lame;  and 
of  coursi!  I  look  il  for  ^rallied  Ihal  Ihal  poiiil  was  preseiil  lo  the  mind  of 
the  Tribunal.  I  am  ai'^uin^  llii-<  (|ueslion  upon  the  assuiii|iliou  Ihal  the 
seals  are  /c/,c  iinlnr.r:  ihal  is  Ibe  assumplion  upon  which  my  learned 
friend  .Mr  I'lielps  lesls. 

The  President.  —  Would  you  consider  Ihe  rabbil>  in  Ihe  rabbit  farms 
you  spoke  of  as  wild  rabbits,  as  frr.c  initiir.r! 

SirCharlesRussell.  -They  aresocfmsidercd.  I  have  m^vcrknownany 
allc^alion  of  jiroperlv  in  rabbits  except  in  Ibe  case  of  lame  rabbits,  raised 
in  hulches. 

The  President.  —  in  l'"ranc(>,  you  know,  we  cnllivale  lanu-  rabbits. 

Sir  Charles  Russell.  —  In  luilclies  \oii  mean  .' 

The  President.  — \es  in  hiilcbes.     Thai  is  anollier  Ibiiif;.' 

Sir  Charles  Russel',.  —  Thai  is  a  dill'erent  lliin;;  alloj;ctlier  :  I  was  nol 
of  course  (lealinj;  will    that  case. 

Ilul  (Ml  Ibis  poini  I  hope  I  am  followed  by  lb<>  Tribunal  :  I  read  Ibe  ai-- 
^Miinent  so  thai  there  should  be  no  mistake  about  il.  The  proposition 
which  my  learned  friend  advanced  assumes  thai  Ibe  animals  are  /c/.t 
/I'l/iir.r.     \ji'\  me  read  it  aj;ain,  in  order  to  iiiaki'  my  ground  clear. 

The  President.  —  I'crhaps  it  is  bi>sl  lo  read  il  again. 

SirCharlesRussell.        II  is  on  page  i:t(i  : 


■fill'  ciii'  c.r  llii'  liiilnl  Sliilcis  lias  lliiis  iM-  picMiriliMJ  ii|iiiii  (III'  irreiiiiil  fil  a  iiiilin- 
lial  |ii'ii|ji'it\  HI  (lii'seal  ln'iil  ilsi'll.  I.el  il  now  lie  .isMunril,  lor  lli>' |i(m'|ii>m's  nT  |||i< 
iiiKieiii'iil,  lliat  nil  Kiirli  lighl  iil  |iiii|ieily  is  In  lie  adliiilk'd,  and  llial  llu-  >i'al>  aic 

I  a;; 
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lo  lie  rc^aidi'd  (iiilsiiU?  ol'  li'iritinial  waters  as  /'f)\v  iiiiliii\i\  in  I  lie  full  si'iisc  ol 
Ihal  liM'iii. 


I  liiivo  l>oen  ar^iiiii^.  of  roiirsu,  ii|)oii  lli<>  iissiiin|)iiuii  of  lliis  itropu- 
siljoii. 

The  President.  —  Thai  is  aii  assiim|)li(iii.  Thai  is  iiol  Hit;  ;j;eucral 
slaliMiuMii  of  llio  I  nilcd  Slalcs. 

Sir  Charles  Russell.  —  iNit.  Sir. 

The  President.  --  II  is  an  iissiiiii|>lioii  nu'rcly  Inr  llu!  sake  ol'  aifjii- 

IlKMll. 

Sir  Charles  Russell.  -  .May  I  |)iiiiil  oiil  llial  I  havi>  lii-cii  ciulciivotiriii^, 
I  lliiiii^lil.  with  till*  ciosi'sl  alliMilion  lo  llio  order  ol  llic  |)oinls,  lo  loiiow 
oiil  Iliis  assiiiii|iliori.  I  iiavr  argued,  lirsl,  llif  (|iic>lioii  wliellici-  llicrt' 
was  a  \\^\\[  of  |)r()|>erly,  and  in  discussing;  Iliis  (jncslion,  I  (>nd(>avorcd  lo 
cslablisli  —  I  ho|ietl  I  had  I'slaldishcd  Ihal  seals  were  ffnr  mitiini'. 
I  iiad  passfd  away  from  Ihat.  and  I  had  lliiM-erore  assumed  as  Ihodaluni 
ol'  Ihis  part  ol'  liie  discussion,  as  .Mr  IMidps  h)^icaily  assumes,  Ihal  Ihey 
are  fi'r:r  iiafiinr.  His  position  is  thai,  assumin);  llieni  lo  he  /'ri;i:  /ui/iinr. 
assuming  no  projierly  in  Ihe  seals  or  in  Ihe  Ikm'iI,  yel  Ihal  Iheii;  is  a 
properly  in  the  indn^iry  :  Ihal  is  lln;  poiul  I  am  now  ar;;uin^. 

The  President.  —  'I  here  is  no  misconceplion  ahoul  Ihal. 

Sir  Charles  Russell.  —  No,  Sir.  Now ,  Sir,  I  liave  said  all  I  have  lo  say 
upon  Ihose  general  illuslralions  ol'  Ihe  I'allaey  (d'  Ihis  proposilion. 

The  Triliuiial  here  adjoiii'ned  for  a  sliorl  lin>e. 

Sir  Charles  Russell.  —  Mr  I'residenI,  reeurriii},'  lo  Ihe  |iroposili<in 
whieii  I  said  al  Ihe  comnn>neeuienl  of  my  argumenl  on  Ihis  point  must  he 
cslahlished  hy  my  learned  friends,  I  have  now  to  sid)niil  Ihal  thai  propo 
silioii  lias  iiol  liecn  and  cannot  he  estaiilished.  Tiial  proposition  is  that 
wlial  must  he  shown  is,  that  pelagic  sealing  is  an  invasion  of  a  ie^al  ri^ihl 
allachiii^'  lo  the  industry.  I  iiave  dw.dt  al  some  length  upon  the  mailer, 
hecaiise  of  IJie  respect  thai  I  unl'ei^nedly  feid  for  anylhin^  my  learin-d 
frieiid  Mr  I'lieips  feels  jiislilied  in  i;iM\ely  advancing:  Inil  I  have  linally 
lo  say,  lirst  of  all,  that  I  tiiid  no  aiitliorily  either  in  miinicipal  law  or  in 
iiileriiatioiial  precedeiii  lo  warranl  Hie  claim  that  is  here  made;  secondly . 
that  I  lia\e  pointed  out  hy  Ihe  illiistralioiis  thai  I  have;  ;;iven.  Ihal  if  any 
such  idea  were  to  he  a<'cepled,  novel  as  I  siihmil  it  is,  it  cei'laiiily  wi.'iild 
apply  lo  many  other  eases;  and.  when  il  is  remenihered  Ihat  there  is  no 
properly  ri^hl  in  Ihe  Ihin^'  or  no  evelusivc  ri^hl  to  lake  Ihe  tiling,  il  would 
have  a  far-reai'liiiig  imporlance. 

There  are  two  tillier  suhjects  that  were  referred  to  iiicideiilalK  in  soiiii' 
observalions  which  fell  from  you.  Sir.  as  lo  eerlain  rijihts,  which  mi^hl  he 
likened  to  iniluslrial  rights,  which  had  not  a  lan^ihle  exis- 
tence, Iml  which  nii^'lit  he  considered  in  Ihe  naliire  of  pro- 
perly or  properly  ri^lil,  and  the  special  illuslralion  Ihal  you  ^ave  was  in 
relation  to  cop\i'i};lit.  .Now  I  think  Ihal  Ihal  was  perhaps  a  reference  not 
wilhoiil  its  use.  hecauso  il  does  present  an  illustration  id'  a  case  in  which 
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tlii>i-<>  exist  in  till'  |Mi|iiilai',  oiiliiiaiv  iH'i-(>|iliili(in  nC  llie  |>liras(>,  iiiihiral 
rij;lils  of  properly  wliicli  iimy  lake  the  form  of  a  useful  iriveiilion  for 
llie  lieiielil  of  llie  worltl,  oi-  of  a  ereatioii  of  the  Itraiii,  cither  in  the 
shape  of  worKs  of  imagination,  tlie  result  of  lon^;  lahonr  and  research, 
OI'  works  of  history  or  seience,  or  may  take  lh(>  shape  of  inventions  to 
lessen  lai)our  and  advanee  in  thai  way  processes  iisefnl  to  maid\ind  — 
and  would  sii^'^;esl  that,  in  the  ease  of  the  individuals,  th<!y  were  unii- 
iienlly  deserving;  of  proleelion  and  reeo^'uition ;  and,  taking  the  prn- 
dut'tions  of  a  nation  in  the  a^<;re^ale,  mi^^lil  well  he  said,  without  any 
nxlrnvagane(!  of  laiif^ua^e,  to  couslilute  a  national  property  in-  a  national 
interest,  speaking  in  popular  lanpia^e.  Vet  what  is  the  fael  in  relation 
to  hotii  those  suhjects  of  copyrifjhl  oi-  |)alcid  rifjhl'.'  I  said  a  day  oi' 
two  n'^a  that  some  Kn|{lish  judges  luui  deelareil  that  our  tsirliest  Statutes 
upon  the  sid)jeel  of  copyright  were  hut  an  aflirmaiiee  of  a  |)rineiple 
which  was  enihodied  in  the  Common  l/iw.  That  has  not  hceu  generally 
a(!cepled.  TIk;  earliest  of  our  Statutes  dates  hack  to  the  tiujn  of  Oueen 
Anne.  Itiit  though  lhos(>  opinions  iiavc  been  entertained  hy  some  .hid^es 
as  to  the  existence  of  at  common  law  rijiht  of  protection  to  copyrif;ht, 
certainly  t'ley  were  not  ;;ciu?rally  held,  and  certainly  they  were  not 
views  that  wi  nt  (>ver  held  to  have  any  operation  in  the  sense  of  esta- 
blishing; property  outside  the  municipal  law  ofKn^Mand.  I  think  the  law 
of  l-'rance  is  the  same.  1  do  not  know  any  romitry  which  has  protection 
except  by  comparatively  recent  le}!;is!ation  either  for  cop\r'ij;ht  or  for 
invention  I  do  not  thiidt  there  is  any  trace  of  it  -  -  and  I  speak  subject 
to  the  correction  of  the  eminent  Jurists  I  am  addressing  —  in  the  earlier 
svsl(>ms  of  law.  especially  the  Itonian  law. 

The  President.  —  The  tirsi  trace  in  Krance  was  in  the  form  of  a  royal 
license  for  jiriidinf;. 

Sir  Charles  Russell.  —  Ouite  so.  Now  I  will  state  what  the  condition 
of  tliin;;s  is  internationally  upon  both  these  subjects.  \  },'ood  many  of 
the  civili/ed  I'owers  have  b\  international  arranpMuenl  —  I  use  interna- 
tional arrangement  as  distiufjuislied  from  international  i  .w  —  sought 
to  bring  their  mutual  relations  on  the  subject  into  consonance  with 
municipal  law. 

.Now.  tirst  as  to  copyright.  One  ol  the  earliest  International  (lonv- 
ciitions  to  which  (ireat  Itritairi  was  a  pailv  dealing  with  copyright  was 
as  recent  as  the  year  IH8(i:  and  up  to  that  time  it  had  been  a  matter 
of  great  complaint,  as  regards  many  foreign  countries,  on  the  part  of 
I'inglisli  authors  that  their  books  were  re-published  under  ciicums- 
taiu'os  which  gave  them  no  n'ward  what(;ver  for  their  laboiu'.  .\nd 
great  coinplaiids  were  made,  especially  of  one  great  Knglisb-spenking 
conimunitv.  —  I  mean,  of  Ameiica.  though  it  also  had  its  complaints, 
and  well-fomided  complaints,  which  I  shall  presently  reter  to  — 
but  one  great  complaint  was  that  in  America  Knglisb  books  were 
reproduced,  and  the  profit  of  their  reprotbiction  went  into  the  pocket 
not  of  the  original   author,   but   into   entirely  diirerent    channels;   ami 
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III  llio  ^'ciiiTiil  C.oiivonlioii  I  am  alioiil  lo  rolVr  lo.  America  was  no  parly. 
Till'  purl  llic  liniled  Slates  nf  Amerira  played  in  Ihe  mailer  I  will 
menlidu  lalei';  lint,  in  188(1.  (ireal  hrilain.  (iermany,  I'Vance.  Italy,  Spain, 
I'lirliifiiil.  Uel;;inm,  Switzerland.  Ilayli  and  'I'dni-i  were  parties  lo  the 
International  t'.opyri^lil  Convention  of  that  year;  and,  under  ilial  t'.on- 
veiitidn,  anllidrs  ol'any  of  the  eoniilries.  parlies  thereto  or  representatives 
III' those  anihors.  enjoy  in  the  iillier  ennnli'ies  liii'  liieir  works,  whether 
pnliiisJMMl  in  one  iil'lhosiM-onnlries  or  not,  Ihe  ri^htswhiidi  the  respe('ti\o 
laws  (iC  those  eonnlries,  either  then  or  Ihoreal'ler,  {j;ive  lo  Ihe  nationals 
of  the  parlienlar  eonnlry. 

The  enjoyment  of  these  rif^lits  is  maile  sniijecl  hy  th(!  C.onvenlion  lo 
I'ompliaiir.c  with  thccimdilionsand  formalities  preserihod  by  Ihe  law  of  the 
I'onntry  ofori^'in  of  the  work,  ami  does  nolevtend  in  other  eonnlries  lieyond 
llie  terms  (if  proteeliiin  };ranted  in  the  eonnlry  of  origin.  As  I  have  said, 
the  United  Stales  was  not  a  party  In  llii«  ('.(invenlidii;  lint  cpiite  reeeiilly, 
I  think  in  I8'.)|,  the  United  Stales  passed  a  law  j;ranlinft  sermilv  of  eopy- 
rif;ht  in  Ihe  Iniled  Stales  Id  the  anthiirs  of  any  ennntry  which  ;;ives  eopy- 
ri;:hl  to  the  prodnctions  nf  Ihe  eili/ens  of  Ihe  I  niled  Stales  on  Ihe  same 
terms  as  il  ^iv(!s  prdterlion  lo  its  own  nalionals  in  respeel  of  any  woi'U 
printed  and  pnlilishinl  lirsl  or,  at  least,  simidlaiu>onsly,  in  the  United 
Stales;  and.  iipdn  an  dflieial  inlimaliiin  fr<im  Ihe  (iovernnn-id  of  (ireal 
Hrilain  thai  (ireal  Kritain  in  fact  ;;ives  cdpyri^dil  proteelidii  Id  United 
States'  eili/ens  oi:  the  sante  terms  as  she  ddes  liy  her  law  Iti  Itritisli  snh- 
jecls.  (he  I'residnnl,  iiisder  Ihe  anlliiirity  of  Ihe  law  of  Ihe  United  States, 
may  is>ne  a  I'melanialion  evlendinj;  Ihe  henelils  nf  Ihe  Act  Id  Iti'itisli 
snhjeels. 

Senator  Morgan.  —  Will  yim  perniil  nn'  hi  say  thai  that  Ad  of  Con- 
gross  was  based  n|ion  Ihe  fael  that  the  C.onslilnlion  of  the  United  Stales 
ci'eales  properly  in  intellectual  prodnetions  and  also  in  inveidions.  It 
rrril/rs  propi>rt\  . 

Sir  Charles  Russell.  —  Thai  is  my  point.  .My  pdiiit  is,  Ihat  while  il 
creates  di-  reeofinizes  that  for  its  dwn  eili/ens  and  nationals,  il  did  not 
recognise  thai  properly  when  il  was  the  creation  of  Hritish  law. 

Senator  Morgan.  — ^"11  mij;lil  have  I n  sn  in  [iiaclice;  neverlheless, 

Ihe  (iovernmeid  df  Hie  I  iiid'd  Slates  assumed  the  ri^hl  in  \irlue  nf  its 
sdvereij;iil\  Id  create  prdpei'ly  in  inlidleclnal  pi'ddnctions  anil  alsn  in  iu- 
venlidiis.  just  as  if  Ihey  were  material  snhslaiices. 

Sir  Charles  Russell.  —  I  assure  yim.  Sir.  I  am  md  cdiicerm-d  lo 
dispute  lliat.  I  he^ian  li\  sayin;.'  thai  llie  Ciipyri^lil  .\ct  nf  (Jneen  .\uno 
was.  hy  snme  nf  iiur  .lndf;es.  suppd>ed  In  he  an  asserlidu  nf  a  ciimmnn  law 
firimiple,  which  wdulii  lie  a  recii^niliiin  nf  prii|ierly .  The  piiini  lam 
upon,  Ihe  learned  Senalni'  will  see,  is  thai,  while  municipally  I'e^aided 
theie  was  prnperty ,  tle'ie  wa^  no  iiilernalional  reeofjnilion  iif  thai 
priiperly. 

Senator  Morgan.  — That  depimls  mi  inlerualioual  consideralinns ; 
hut  Ihe  fact  df  prnperty  in  inlejlectuul  etViiitsand  productions,  and  prnperly 
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ill    invontiors,    was   eslitblishcd    hy    Hit?   Coiisliliitioii    of    the    IJniloil 
Slalfs. 

Sir  Charles  Russell.  —  I  do  not  doiiht  il.  I  have  said  the  Tact  was  so 
as  regards  (ireat  Itrilain.  That  is  not  the  point  I  am  upon.  The  point  I 
am  n|)(in  is  that  it  was  not  inlernalionallx  so  ri'^arded  :  namely,  that 
lht>  author  prochicing  an  important  work  in  Kn^hmd,  tlie  r<>siill  ol'lhe 
lahoiir  ol' years  or  ola  hCelime,  liad  tlial  worix  reprodueed.  pirated,  in  the 
I  iiiled  Stales  and  otiier  counlrios.  Do  not  let  (he  learned  Senator  sup- 
pose I  ^o  into  it  lor  the  purpose  ol  recrimination,  or  anything  ol'  that 
kind,  hoeausc  I  eerlaiidy  do  not.  I  only  seek  to  show  that  internatio- 
nally till!  property  was  not  re;;ar*led,  and  that  lliis  Convention  do(>s  not 
make  inlernational  law;  it  is  a  step  towards  inlernalional  law,  hut  it  does 
not  make  it.  It  is  simply  an  afjreemeni  hiniliuf;  upon  the  Powers  who 
arc  parlies  to  il,  and  oarrying  wilh  il  an  uhligation  upon  the  pari  of  those 
Powers  to  lake  the  necessary  steps  to  p;ive  cllecl  to  it. 

Now  as  re);ar'ds  in\entions  the  United  Stales,  (Ui  the  olhei'  hand,  had 
very  serious  ground  of  complaint.  The  United  Stales  has  added  great- 
ly to  the  wealth  of  the  world  in  thai  field  of  invention  especially  which 
ItMids  to  the  simplilicalion  ol'  processes  ol'  labour,  lo  which  invenlion  the 
spui'  hail  been  giviMi  largely  owing  no  doidtt  lo  the  al)s<>nce  ola  dense  po- 
pulalion  to  supply  the  lull  demands  lor  manual  laboiu'.  The  slate  of  the 
Knglisli  law  in  that  regard  is  this  :  Prior  lo  IHS:!  il  had  been  for  many 
\i>ars  the  law  in  Kngland  that  the  person  who  introduced  inio  the  United 
Kingdom  foi'  the  lirsl  time  a  new  invention,  whether  it  was  his  own  in- 
vention or  m)l,  was  considered  the  liist  and  true  inventor.  I  think 
I  am  right  in  saying  thai  the  same  was  the  law  in  the  Uniled  Slates  of 
America,  as  regards  inventions  of  other  countries.  The  residt  was  that 
many  inventions  creati'd  in  .America,  when  they  became  known  there, 
were  communicated  by  telegram  or  by  post  to  Great  |{rilain,  and  in 
(ireat  Itrilain  lhe\  were  registered  and  patented  :  provisional  s|)ecilica- 
lious  were  tiled,  and  so  lorlh.  and  the  person  who  so  speeilied  il, 
and  patented  it,  although  he  might  not  have  been  Ihc  producer  of  the  idea, 
and  often  svas  not,  was,  according  to  Knglish  law,  the  "  lirst  and  true 
inventor  ". 

Thisdil'liculty  formed  the  subject  of  freiiuent  discussions,  and  ultima- 
tely a  convention  was  signed  in  Paris  on  Hie  20lli  March  IHS.'i,  lo  which, 
in  the  lirslinslance,  lielgium,  Itra/il,  Spain,  I'rauce,  (iiialemala,  Italy, 
and  Portugal,  amongst  others,  were  parlies  :  by  which  il  was  agreed  in 
Article  i  that  anj  |)crson  who  had  duly  ajiplied  for  a  paleiit,  design,  or 
trade  mark,  in  one  of  the  conlracling  States  should  for  a  period  of  six 
months,  and  in  some  cases  for  a  longer  period,  have  the  priority  to  the 
right  of  application  for  the  patent  or  trade-mark  in  any  of  the  other 
counlries  parlies  to  the  convention.  The  actual  terms  of  Hie  original 
convention  were  suhse(|uenll\  modilied  but  not  ii:  any  material  respect 
upon  Ibis  point.  The  IJnited  Slates  subsequently  joined  in  the  con- 
veiilion,  and  Iherebv,  in  common  with  the  other  conlracling  countries. 
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csliiltlislMMl  a  rule  lor  llic  iiiulfcliiiii  <ll'lll>si^ns,  Iratlc  marks,  ami  li'llrrs 
|)aU>nl,  \>liirli  were  ralliMl  inilii-liial  |ii'ii|m'|'I\.  I'liur  In  Ihis  i'iiii\ciilinu. 
ami  apart  I'liiiiilhc  couiili-ics  lliiil  an'  |iarlii->  lit  il,  im  li^hl  nl' |ii'ii|ii'il\  in 
li'lltM's  |ialfiil  was  rt>r(ij;iii/ctl  as  ln-hM'i'ii  naliniis  a!  all:  ami  llii'  law  al 
lliis  moinciil  sIjhhIs  in  lliiswav.  Ilial  llmii^li  llic  rnmiiri'i'mo  nl'  |Im> 
inosl  consiiicmms  I'owt'is  nl'  llii'  \mhIiI  f;iics  n  Uiw^  was  luwanU  a  ^mmiciiiI 
iiilt'i'iialioiial  ('(>|i)i'if;hl  law  ami  a  p'ticial  law  in  rclaliiiii  In  pali'iils,  slill. 
llio  law  \>lii('li  alVccls  iiiltMiialioiialK  llicsi'  Iwn  imiiuilanl  siilijn'U  nrcniiv- 
ri^lit  and  of  iiivonlion,  rests  solely  ii|h)m  IIm-  af;rfi-im>iil  cmlHiilicd  in  the 
lonvt'iilion.  and  is  liiiidiiif;  solely  mi  llic  parlies  In  it. 

Senator  Morgan. —  'hal  woniii  lieconii'  inli-rnalional  law  if  we  wail 
Ion;;  enou};li  ami  nohody  oli|i-<'ls. 

Sir  Charles  Russell.    -  In  prniessdf  lime  I  >imerel\  hope  it  will. 

Now  .Mr  i'resideiil,  the  ne\l  liramli  oi'llie  ar;;nnienl  llial  m\  learned 
friend  Mr  {'helps  proceeds  In  is  ||h>  eonsideralinii  ol' the  tpieslion.  assn- 
niin;;  thai  lu^  has  eslahlislied  an  iiidnslry  whii-li  he  says  is  iiijnrionsU 
ull'eeled  hy  something: done,  what  li\  inlernaliniial  law  are  the  rights  which 
a  I'ower  in  lime  of  peace  may  e.\ercise  i'or  the  pmleclinn  ol' that  ri^hl, 
or  of  that  indnslry. 

.Now,  of  course,  Mr  I'residenI,  il  is  ohvious  that  if  I 
pim.Mit  nn  i»  iho  ha\e  siicceedcd  in  eslahlishiiij;  that  llu're  is  no  ri;;lil  lo 
protect,  it  iiecomes  (pule  iiniiece-sarv  lo  cniisider  what 
are  lli(<  rif;iits  of  prtitection.  I  cerlainh  shniild  he  (piile  conleiil  lo 
leave  the  iir^ninicnl  at.  this  slap-  resting;  upon  the  ground  thai  no  ri^ilil 
has  heeii  shown  lo  e.vist,  and  therefnre,  where  there  is  nn  riylit  In  pro- 
terl,  it  heeonies  iiiimali'i'ial  lo  consider  wiial  may  or  ma\  iiol  he  done 
under  iiilernational  law,  willi  a  view  to  pnileclinii;  hut  I  do  not  wish  to 
puss  by  in  u  contemptuous  way  an\  ar^iimenl  my  learned  friend  has 
advanced:  and  I  liiink  il  mav  throw  some  li^lil  on  the  ;;eneral  conside- 
ration of  Ihis  (pieslion  and  upon  liie  fallacies  which,  I  conceive,  creep 
into  Ihis  purl  of  the  case,  if  I  call  attention  to  Ihecases  which  my  learned 
friend  has  cited  in  support  of  this  supposed  rif;lil  of  proleclion  in  time 
of  peace,  ami  the  acts  which  may  hy  internalimial  law  he  done  in  defence 
id'  that  ri^hl. 

Itnt  first,  and  in  order  that  the  'rrilmnal  may.  when  I  am  eailin^i 
ailention  In  these  cases,  ajipreciale  the  dislinclioii  which  I  make  in  refe- 
rence In  them, and  the  crilii  ism  wliicli  I  sjiajl  lake  the  lilierly  rd'addre>siii;; 
in  reference  to  them.  I  -liniiid  like  to  he  permitled  In  point  out  in  ^'eneral 
lan^ua;;e  what  i  submit  ar*^  the  fallacies  nf  the  ar;;umenlN  based  upon 
them.  The  fiimlainentai  fallacy  in  this  cnniieclion  is  found  in  |hc  prnpn- 
sition  advanced  in  the  Ar^^umeiil  nf  the  I  niled  Slates  that  a  Stale  has  in 
time  (d' peace  a  ri^lil  under  inlernaliniial  law.  and  in  its  full  ri^:lils  nf  self 
defence  and  scdf-preservatinii.  to  do  on  IIm-  liiitli  seas  wbali'vcr  il  may 
conceive  lo  be  necessary  to  prtdecl  its  propertv  or  its  interests.  Thai  I 
conceive  lu  be  an  unsound  proposition,  it  makes  Ihc  i'i<;h|s  in  lime  of 
peace  the  same  us  llie  ri{j;li Is  in  lime  of  war.     II  i(mfnsi!s,  I  conceive,  a 
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viiiicly  ofaclions  iipoii  llir  |iail  ol'SlalKS,  and  Insils  liit'in  as  jl'lhny  wnv 
all  «>r  llif  saiiiiJ  rliaiarli  r.  Id  he  (>\|)laiii(Ml  and  In  U>'  tlrl'iMidrd  n|i(in  llii- 
saini-  ;;i'iiniitls,  alllion|;li,  in  I'arl,  as  I  lia\i>  In  sniiiiiil.  liii-y  arc  dillV- 
ii-nl  in  cluiracltir  and  an?  dnlViisildc  or  an-  oxiilicablf  by  very  \arious 
ri'asons. 

II  \>ill  lirronnd  Dial  in  llicsc  iilnslralinns  my  luanu'd  Irioiid,  us  I  suli- 
niil,  lias  ('iinriiiinil<-d  arls  doiii!  in  a  slalc  ul'  in-lli^i  ri'iny  wiliiarls  doiu!  in 
liiiiool'  |ica(-c.  and  i'iMir<iuiidi'd  acts  wliit'li  a  nalioii  //'///  do  in  dufcniii!  of 
wlial  il  (oiiccis  sli)  lii>  ils  inlcicst  willi  wlial  il  iiiin/  legally  do  iindi-r  Ilii! 
sail'  lion  ol' inli-rnaliinial  law.  Now.  >.|ill  spiaKin^  ^cnoi-uliy,  I  would  ask 
lolif  allowed,  willioiil  ivl't-rrin^  lor  llicnioiiii'iil  lo  li;\l  books,  wliicli  I  shall 
<lo  licrcurici'.  lo  stall' ^I'lUirully  thi;  view  which  wu  desire  lo  |ii'esenl  upon 
this  siibjccl.  I  lliiiiK,  il  will  lie||i  lo  clear  llic  <;i'onnd  and  lo  make  the 
siibjecl  more  inhdli^'ible,  if  we  consider  the  case  ii  Jiicii  Die  ri;;hls  ol' 
seir-|iriileclion  and  delenci!,  or  seir-|ireservalion  a>  they  are  called,  are 
recognized  by  inlcrnulional  law,  and  Hie  grounds  on  whii-h  that  i-eco};ni- 
tion  is  based. 

Now,  by  far  the  };realest  number  of  instances  apply  to  the  slate  ol' 
hellij;erency,  yet  even  liore  there  are  very  strict  rides.  It  will  be  recol- 
lected that  belligerent  rights  rest  on  llii!  },'eiiuine  emergency  ul'  dan!;iM', 
which  is  the  true  basis  of  all  exceptional  acts  of  self-defence,  or  of  self, 
presei'valion,  and  upon  Ihe  conseiil  which  in  consideration  uftlial  ilaii^'er 
is  {{ivcii  by  iiciilral  Stal<;s.  Kul  even  in  the  stale  of  belli};;erency,  and  as 
lo  bellip'reiil  lifihls,  there  are  very  clear  limilalioiis.  Take  thi!  case  ol 
conlraband  of  war.  The  law  of  (•ontraband  of  war  does  not  extend  lo 
i!vcry  commodity  which  a  bellij;irreiil  Power  may  choose  lo  declare  con- 
traband :  and,  therefore,  if  sumelhin^  which  internal loiial  law  does  not 
rerof;ni/('  as  contraband  of  war  is  seized  by  a  bellinereiil,  and  bii)iij;lil 
into  a  I'ri/.e  C.oiirl  for  condemnation,  although  the  Ixdli^ereiit  mi^lil  h:r.  >■ 
been  morally  jnstiliiMl,  aecordin;.;  lo  its  view  of  the  emer};eiicy  al  llic 
niomcnl,  in  sei/in^  that  parliiiilar  tliiiij.;,  a  I'ri/e  Court  could  nol  condenin 
il,  acriii'diii^  lo  inleniational  law,  unless  il  fullilled  Ihe  conditions  which 
are  r(;co;;iii/.ed  by  iiilernational  law  as  beiii^'  essential  lu  contraband. 

A^ain,  lake  Ihe  case  of  blockade.  There  was  an  attempt  in  years 
gone  by  lo  establish  what  was  known  as  paper  blockade,  bill  I  hat  is  not 
recouni/.ed  by  inleriialional  law.  A  blockade,  accordiii};  lo  existing  in- 
lernalional  l.isv,  in  order  to  carry  with  il  Ihe  siibsctpieiil  sanctions  for 
allempls  lo  breal.  il,  iiiiisl  be  an  ell'eclivc  blockade.  And  if  .1  ship 
is  seized  by  a  belligerent  I'ower,  Ihe  Inlcrnalioiial  i'rize  Court  would 
have  lo  consider  whcjlieror  nol  Ihe  condilion  of  blockade  existed  which 
justilied  the  seizure  of  a  particular  vessel  as  attempting  lo  run  that 
bloekaile.  Again,  the  belligerent  Power  mighl  have  Ihoiight  ilself  jus- 
tilied in  doing  il  on  moral  grouiwls;  but,  still,  invoking  iiilernational 
law,  it  could  nol  gel  a  condeninalion  in  a  Pii/e  Court  unless  il  was  shown 
thai  the  oU'eiice  had  been  commilled  eonlrary  to  the  canons  uf  inlcr- 
nalioiial law. 
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Tlic  iitiiii)ii  ini;:lit  coiisidi'i'  itscH'  jiislifii'il  in  sci/iri^;  llii>  <«lii|i 
^oill^  to  rtltl  lllf  lildi'ltiiili',  llin|if;li  !lii>  lildiKiiilt'  wiis  iiol  clliM'livi'. 
—  Ihoiifili  lllf  iiiliTiiiilidiiiil  I'liiMliliiiiis  NM-i'i'  111)1  i'i)iii|ilii'il  mIIIi:  ImiI 
il  (Iocs  so  ill  iU  own  ij^k.  ||  diu-s  so  al  tlic  lisK  ol  liiMiii^  lo  ili>- 
IViKJ  iNi'lT:  iiiiii  il  <loi>«  so  s\illi  llii>  roii<-i'i|iii-iiri'  Ijial,  il'  il  iiivoKos 
tlit>  iiiil  ol  an  iiili'iiialioiial  Triliiiiial  to  coikIciiiii  llial  >lii|i.  il  laiiiiol 
iiivoki'  il  siii'ci'-sriillv.  'riir  iialioii  si>i/t<s  Ihmmiisi'  il  is  liioii^lil  llii' 
oi'casioii  iiislilicil  il ;  lii'i-aiisc  il  is  iiii|M>i'laiil  llial  il  should  lie  iloiir; 
lull  il  is  iiol  a  lliiiiu  vvliicli.  Ii\  inlfiii;  lional  law,  tlit<\  arc  jii^lilicd  in 
doiii^. 

Now,  llicrc  i^  a  ;;iiod  illiislralioii  of  llic  disliiiclioii  liclwccii  wlial  a 
nalioii  trill  do  and  wlial  a  iialion  //"/'/  IfU'iHil  "I",  i"  Hn'  Nvcll-kiiowii  case 
ol' llic  " 'IVciil  ",  wliicli  occiii'i'cd  ill  llii>  lime  wlicn  llic  I'nilcd  Slates  was 
cn^a^cd  in  tlic  ^rcal  >'lriif:^lc  of  il^  (!i\il  War.  I  would  like  lo  rcniind 
the  Ti'iliiinal  ol  wliat  the  circiiinslaiiccs  ot'llial  case  were.  Lcrlain  ^ciillc- 
nien,  aiiioii};  idlier^  a  Mr  Mason  and  a  Mr  Slidcll,  were  on  lioard  llic 
"  Trent  '.  Tliesc  f;eiitlciiicii  were  on  hoard  a  neutral  slii|i,  an  |]iij;lisli 
shi|i,  carr\iii^  llio  niaiU.  not  however  (hat  thai  ^avi;  an\  |iarliciilar  ini- 
porlaiice  III  il.  Tlicv  were  lioiind  mi  a  nii>>ioii  to  l'',nro|ic,  I  Iliiid\  to 
i'ln^iland  .ind  I'imiicc.  In  >.cck  the  aid  of  those  Powers  in  tlii>ir  alteni|iled 
rcMilt  a^'ain^t  Ihe  t'cderal  liovernincnl  of  the  (initcd  Stales.  The 
"  Trent  "  wa>  -ei/ed,  and  [lossession  ol  llie>.e  j;enll(!nu'ii  taken  hv  Ihe 
authorilN  of  the  I'liited  Slate>:  and  I  have  liefore  me  the  {'ailiameiitary 
Papers,  which  set  out  the  whole  of  Ihe  cnrr('s|iondcii(;e  in  relation  lo 
llii>  mailer.  The  whole  uf  it  I  dn  not  iiilcnd.  as  \on  will  conjcclnre. 
Ill  li'iinlde  liie  Trilmnal  with:  Iml  what  I  do  wi^^h  to  call  atteiilion  to  i-. 
tin;  position  taken  up  h\  the  I  nited  States'  Ministci'  Mr  Si^ward.  lie 
ar;;iies  at  ver\  };real  length  that  these  ^enlleiiicn  nii^lil  he  treated  as 
contrahand  of  war;  lhc\  were  not  soldiers,  lliev  were  not  carrvin;;  arm*. 
Iml  thai  ncverlhele>s  tliev  iiii^ht  he  Mealed  as  contrahand  of  war.  Itiil 
that  snhjecl  hcin^  licalcii  |i\  him  at  \eiy  ^real  length  in  a  despatch  of  Ihe 
2)ith  of  Oeceniher,  IHI')!,  which  extends  In  a  Ki'<'i>l  nnmy  pa^cs,  helinalK, 
upon  llic  rciiionslrances  of  liord  ,lolin  IIii>m'II  who  was  then  l''orci;;ii 
Scci'clarv  of  (ireat  Itritaiin.  feeling:  that  he  cimld  not  ilcfcinl  his  pii>itiiin 
upon  any  intcmalinnal  lc;;al  principle,  agrees  to  release  tlic  men:  and  he 
adds  thai,  as  to  this  release,  he  does  it  Ihe  more  willin);lyhecanM'  he  says 
all  danger  which  nii^hl  arise  from  llieir  not  hciii^  I'lirlhcr  detained  had 
praclically  passed  away. 

To  make  this  dear.  I  iiiusi  ^o  hack  a  lilllc.  ( In  the  *.Mh  of  Novemher. 
|K(')I.  the  antionncemcnl  ol  the  sei/nre  is  made :  and  Lord  .lohn  Itiissell 
writes  to  the  llrilish  repn"<eiilaliM'  al  Washington  on  the  .'illlh  of  ^o^em- 
her,  IHIil .  announcing  that  intelligence  of  a  very  ^rave  nalnre  had  reached 
Her  Majcstv's  (iovcrniiicnt  ;  and  Ik^  proceeds  lo  nienlioii  the  facts,  and  he 
conclmies  hv  milking  a  demand  for  the  release  uf  tin-  ineii  :  he  says  :  — 

Il  tliu^  ;i|i|>('iiis  llial  I'ci'l.iiii  iiKliviiliiiils  lia\e  liecii  lorrlhly  lakiii  Iniiii  mi  lin.'iiil 
a  Brilisli  vussel,  Hie  stiiji  ul  a  in'iilial  I'uwcr,  wliilc  >iicli  vessel  was   |iiirsiiiiiK  a 
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lawl'iil  and  iniKicriit  vciya^r,  lui  iirt  ul' vidliMirr  wliicli  wii^  an  iiU'riint  In  tin'  lliitiHli 
llu);  anil  a  vinlatiun  ol  inti'iiialidtial  law. 

Her  .Maji'^ty'sdovi'rnini'nl,  lii'aiin^'in  initiil  tin'  I'lii'mlly  I'l'laliiins  wliji'li  liavi'loii); 
siilisisli'il  hi'twi'i'ii  liicat  lliilain  anil  llii'  I'nili'il  Slali'^,  an'  willjn;.'  ti>  lii'lii'vc  thai 
III!'  I'niti'il  Stall's'  naval  nllli'i'i'  who  rnniniilti'il  (hit  a^'^'ii'ssinn  was  nut  arlin).'  in 
('iiin|ilianri'  witli  any  antlmrily  I'luin  Ills  linviMiinii'nl,  up  lliat  it'  hi'  ciini'i'ivi'il  liiiii- 
Mi.'lj'lo  III!  so  aiilliot'isi'il,  III' Ki'i'ally  iiiisiniili'i'sliiiiil  tin'  instnirtiniis  wliirli  hi'  hail 
ri'ci'ivi'il. 

Fill' till' (iiiverninrnl  III' lhi>  Uiiltml  Slati-K  innsi  In-  I'nlly  awp.n'  that  tlii<  lliilisli 
liiivi'minriil  riiiilil  I  III  allow  siirh  ail  all'i'nnt  to  tin'  iialiiiiial  liiiiiniii'  In  pass  willnnit 
I'nII  rrpaialinM,  ami  lli'i'  Maji'^ly's  (iiiM'iiiiiii'nt  an' nnwilliiiK  In  hi'lii'vi'  that  it  rnnhl 
hi'  till!  ilrlihi'ialii  iiiti'iilinii  111'  till'  (invi'i'iiiiii'ut  nf  till'  I'liili'il  Stall  s  iinni'ii'ssaiily  In 
fnrcu  inlii  ilisrii-.sinii  hi'twrrn  tlm  Iwn  (inviMniniMits  a  i|iirslinii  n|  Ml  (ii'avr  a  I'lia- 
nu'lrr,  ami  with  ri'Kaiil  In  whirh  tin'  wlmlii  Uritish  nallnii  wmilil  hn  siiru  In  I'litrr- 
taiii  siirli  iinnniniily  nl'  I'l'iiliii).'' 

Hit  Ma,ji!sly's  (invi'riiiiii'nl,  Ihi'irhiri!,  liiist  llial  wlii'ii  this  iiialto.'  shall  havn 
hurii  lirnnfrlit  iiniliT  Ilii;  rnnsiiliTalimi  nl'  llii'  (invmiiiniiiit  nl'  llin  I'liitril  t^.*:'.li's,  that 
rinVrrnilliMit  will,  III  ils  nWII  an'nl'il,  nll'i'l'  tn  Ilin  llrilish  (invi'l'liliniil  Slli'll  Irill'i'SS 
as  ainiin  wniilil  siiijsl'y  thi'  llrilish  nalimi,  naiiii'ly,  tin'  lilii'ialinii  nl'ilii'  rniir^'i'iitlo- 
liii'n,  ami  tlii'ir  ilrlivi'iy  In  ynm-  l,nrilshi|i,  in  niilcr  that  limy  may  ai'ain  hr  plari'il 
uniliT  Krilish  |ii'nti'i'linn,  ami  a  siiitalilo  a|iiilnKy  Inr  Iho  nKKi'C!*''it<>>  whirh  has  hi'i'ii 
cuininitti'd. 

Tlii'ii  .1  rommiinicaliiiii  of  llio  I'iicls  wik  n(  llio  same  limn  iiiiuln  lo  llin 
Froncli  roprosiMilalivi!  by  soiiu!  urilii' |ii'i'suiis  taken  mi  liii:>.!'(l  lliis  vi'sscl, 
two,  I  think,  boin;;  French  siilijecis;  anil  Mr  ThouviMio!  wrilinj;  to  M.  MiT- 
ciiT  a  connnmiication  whirh  is  aflorwanls  coniinuniraliMl  In  Fiinil  IJiissi'll, 
talvOH  Ihe  sanii>  ffniiind  ol  ils  liciii;;  an  iiironri!  against  ink'rnatioiiMl  law. 
I  ncc.i  mil  tronble  to  roail  thai. 

Then  follows,  also,  a  comnniniralion  from  the  .Vustrian  MinisttT  in 
llio  same  sensi;  as  that  from  Iho  Kroncli  Minisli-r.  .VIso  oni'  from 
the  (iormaii  .Minister,  llonnt  iternsloll',  (o  Itnron  (ii>roll  in  the  same 
sense. 

Then  comes  the  long  commiiniialion  from  Mr  Sewaril  to  whiih  I  have 
already  I'eferreil,  lint  with  wiiich  I  do  not  think  I  need  trouble  yon  at 
length,  lie  argues  the  question  out;  tries  to  suggest  that  these  men 
might  be  regarded  as  eontraband  of  war;  points  out  the  diflicnilies  of  so 
regarding  lhen;,and  makes  the  besi  answer  he  can.  That  elaim  to  treat 
them  as  eontraband  of  wai'  he  afterwards  withdriiws;  and,  finally,  when 
he  writes,  annoiiniing  the  release  of  the  men,  he  says  that  if  tiie  safely 
of  Ihc  Union  required  the  detention  of  the  raptured  persons,  it  would  be 
the  right  and  duly  of  the  (Mivernmeiil  lo  detain  them.  ••  The  riijlit  litiil 
dulfi  ",  yon  will  oiiserve  is  the  language  used.  "  Migiil  "  is  one  of  those 
words  very  often  amliignoiisiy  employed.  This  eoi'respoiideuee  demon- 
strates there  was  no  right  to  seize  or  detain  them  by  international  law  ; 
and  when  Mr  Seward  used  the  woi-d  "  right  "  in  that  (ounei'tiou,  he 
meant  what  F  have  already  adverted  lo  —  thai  it  was  something  which 
would  ho  done,  right  or  wrntii/,  whether  internalionally  defensible  or  not, 
if  the  cmcrgemy  of  the  situation  and  llio  interests  of  the  L'niled  Stales 
required  that  it  should  be  done. 

Now  Lord  Hussell  replies  to  that  despalcli  on  llie  23rd  .lanuary  ISti.'J 
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I I  !un   loading   fntiii    \»\\ii'-  •J7  of  lliis  corn'siHiiKlcnrci    in   (Im'S(>  words. 

Mr  Si'wai'ilaHsi'i'ls  dial  "  il  I  In-  saTi'lv  of  llijslliiinii  ri'i|iiiii'il  llir  ili'li'iilluii  oT  llio 
ra|iliii'i'il  pi'isiiiis  il  wmilil  hf  lli)M'i);lilaiiililiily  ol' lliislliiviTiiiiiiMil  loili'laiii  llii'i'i.  " 
III'  |ii'iii'i'i'iU  III  say  Ihal  llir  ^vallill^'  |ii'ii|inrliiiii'<  nl'  IIh'  iiisiiiri'i'linii,  ami  llir  riiiii- 
|>.iiali\i'  iiiiiiii|iMi'l,inri'  III  Mil'  ra|iliirril  |>rrMiiis  lliriiiM'lM'-',  Im  liiil  liiiii  runii  H'muI- 
jii;;  lo  Ihal  ilrlriii'i'.  Mr  Si'Waiil  ijui's  nul  lii'rr  assi'il  any  liiiii  riniiiilril  mi  inlrr- 
lialiniial  law,  liuwi'M'r  iiii-niivi'iiii'iil  nr  irrilaliii);  In  in'iilral  iialniiis;  In' riiliirly 
jiisi'S  sinlil  111  till'  vast  iliirrriMiri'  wliirll  rxisls  hrUvri'ii  llir  I'M-rrisf  nf  ail  i'\lri'iai' 
ri);lil  anil  llir  roiiiiiii^sinii  iil'aii  iiiii|iirsliiiiialilr  wrmi^'.     His  rraiikiii'SH  riirii|ii'lH  iiit; 

III  ill'  i'(|iially  ii|ii'ii,  anil  In  inrnrin  liiiii  llial  (irral  llrilain  i-milil  iml  lia\i'  Miliniilli'il 

III    llii'    |>rr|ii'lrali<>ii   nl    llial    wkhi;.-.   Imwi'Vi'i    ll'iiiri^liin;.'   ini/lil    liavi;    I n    llii> 

insiiirrrliiin  in  llir  Sniilli,  ami  linwrMr  liii|Miila!it  llii'  prrM'ii'i  ra|ilniiMl  inij^hl  liavc 
lirrn. 


\\\  olijnl  ill  ri'liTi'iiif;  Id  Iliis  ciisi',  Mr  I'l-i'sit'cnl,  ;i>i  I  lio|ii'  vkii  will 
pcrroivi',  i>i  lo  |iiiiiil  l<i  il  us  an  illiislralion  nl'  lli''  casr  iti  wliirh  a  naliuii 
|iiils  ilscir  i)Ulsiili>  iiili'nialiiinal  vi'^M.  and  wii  're  IIk'  miiv  di-li'iiii!  of 
ils  |iiisi|iiin  innsi  lie  llial  il  cnnsidi'rs  ilsi-lf  iiinralU  |iislitii'i|  in  duin;.'  Ilic 
lliin^',  and  i>  |iri'|iari'd,  il'  nri'i'ssary,  In  li^lil  in  ili'li-nri'  iil'  having:  dniK! 
il.  Tlial  is  mil  williin  llii>  dninain  of  inli-rnalinnal  law.  il  lii->  I'lilii-idy 
iiiilsidr. 

.\f,'ain.  lake  'iir  fast'  nf  ||ii<  jlcvfiini'  Laws  —  llii'  Ijovrrin;;  ArU,  wliii-Ji 
arc  rcl'iM-ri-d  In  i  i  llir  ar^iiincfl,  as  il'  IIm'X  all'iirdfil  sonii'  jiislilicalinii  fur 
llii'  |ii:siti(iii  III  III;'  I  nili'd  Slalcs  as  In  sell' dtd'i'iui'  nr  si-il"  pntscrvalioii. 
I  |iiin  wlial  |iriMi'i|iliMlii  llinsi'  ArN  n-sl  ?  On  ihi'  |irini'i|ili'  llial  niMivili^nl 
Slali'  will  I'lii'mirani"  oll'cnri's  a;;aiiisl  Hie  laws  nl'  aniillu'i'  Slali-  llir  pis- 
I'  .>  ol'  wliii'h  laws  il  rci  n<;ni/i>s.  II  willingly  allows  a  I'ori'i^n  Slalr  lo  lakf 
rcasonnhlf  nii'asnri'sol'  |iri'vi'nlion  williin  a  niodiTali-  disl  ,iin'  rvi'ii  oiilsid)> 
Icrrilorial  walfis:  Iml  all  lliesr  hIVimh'os,  iind  all  nll'i'in-i'^  nl' llic  sanii'i'lass 
and  rliarai'l'M'  ri'lalin^  In  ri'Vi'iiiii'  and  In  Iradi'.  an'  nii'asnri's  djri'rlrd 
iiftainsl  a  lircaili  nf  lln'  law  rnnli-ni|ilali'il  In  Ih'  rnnsiiinnialiMl  williin  lln^ 
li>rrilor\,  lo  ||m<  iiri'vcnlinn  ol'an  nfTenci-  a;;ainsl  tin'  iiinnii'i|)al  law  williin 
III)'  an-a  lowhirli  llir  iniinicipal  law  |irn|M'rl\  i'\li>nds.  Itiil  il  doi's  nol 
follow  Ihal  all  Ai'lsnf  tin  <  kind  will  in  all  rami's  nn'i'l  wilh  assi<iil.  It  rt'r- 
taiiih  woidd  nol.  and  miild  not  In-  I'vpfcli'd  In  nii'i'l  with  assi>ii|.  i!'  |hi> 
ri^lil  wiMi' allonipli'd  lo  In'  i'\i'rii'«id  -  I  iisi'  Ilic  word  "  rifilil  "  in  llir 
liiXCM"  sense  of  till'  word  .  I  would  prefer  to  sa\  •'  the  Aels  .>"re  altenipled 
lo  be  enfoned  ",  —  al  a  eonsideralile  dislanee  frmn  land,  and  I  afliriii  Ihal 
in  no  smli  ease  li\  iiilerimlinnal  law,  ennid  il  he  inainlaiiied  as  nf  ri^lil 
against  an  nlijeelinf:  nalinii. 

.\s  was  said  in  tlie  ease  ni\  friend  lelerred  In  in  liis  Ar;;iinieiil  of 
CIniiili  V.  Iliililiiirl.  Ii\  Chief  .Insliee  .Marshall,  ifllie  rifjiil  is  extended  loo 
far,  il  will  lie  resisted  :  in  oilier  words,  he  eonsidi-rs  that  it  is  a  ipia'>i-ri^li( 
exereised  l>\  enllees'.inn,  and  depending  I'nr  ils  innlinned  exislenee  npnll 
ennsenl  and  npnii  the  innderatinn  with  whieh  il  is  used.  \nd,  indeed, 
as  I  read  my  friend  Mr  I'liolps'  ar};iMiien(  upon  this  point,  lie  seems  lo 
tulmil  thill  that  is  the  true  view  ;  heeaiise  mi  papts  17(1  and  171  my  friend 
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(loiilin);  with  niw.  nf  tlio  coiiUMitioiis  ailvainfd  on  llit>  pari  of  (irual  Itrilaiii, 

says  : 

All  rll'iii'l  is  inaili'  in  llir  llrili>li  ('iniiilcr  (^asi;  In  (liiiiiiiish  lliit  roici-  or  Ibo 
viuimis  >liiliili'<,  irv'iilaliiiii>  ami  iIimii'"'«  almvi' lilcd,  hy  llir  siicKi'slimi  Ihal  llu'V 
on!',  ..'  I'llri'l  willnii  llii:  Miiiniri|ial  jiiri>ili<'li<iii  nl  Ihi' < Diinlriis  wlii'ii,' IIk'v  arn 
|ii'i>iii>i  ^ali!(l,  anil  Mpoti  llii;  cili/rns  of  llio'^i!  r<mnlt'iits  <iul>ii|>-  llii>  li-rriturjal  limits 
III  snch  jiirisdirlion. 

TliiMi  my  IVicinl  |»io(M'e<ls  : 

In  llii'ir  •ilnilly  li'u'al  iliaiarliir  as  >laluli'~,  lliis  i^  (nir.  NMaiilliDiily  ni'nl  iiavi' 
lirrri  |irnilnri'il  III)  thai    |Miint.      lEill  lllf  ili^lilKlKMi   lia-i  aliiailv  hri'ii    |iiiintiM|    nut. 

vvliirli  alliiiils   (III'  o|MMaliiin   ul'  ^mli  i-narlni'  nis    lor  <iirli  |<iii|i ".      Within  lhi< 

li'irilmy  whrn'  llii'y  |iit!vail,  anil  M|iiin   iN  miIijii  1^.  Iliry  air  liiniliii):  a>   >l,iliili's, 
wlii'lhii  irasiiiialilr  anil  nri-i-»»ary  nr  iml 

'I'liiil  is  li'iii^  : 'I'lifii  he  j.'111's  III!  Id -.iiv  "  w'liiiiul  ".  Ilial  is  lu  say, 
oiilsidi'  llin  tiTiiliiiA  : 

Williiiiil.  lhi\  In  riinn-  ili'lri'siM'  nvnlalion-,  wlm  li  il  llnv  ,iii'  rr.i-iiiiahlr  anil 
nuri>ssary  rnrlhi- ilrfriisi'  nl'  a  nalional  intiTi'sl  nr  ri^rlil.  will  hi'  siilinnlli'il  \i>\fy 
nlhi'i'  nalimis,  anil  if '.ml.  iii;i\  In-  nifurii'il  hy  lli.'  .nviriiinriil  al  ils  ili-.  ii'liim. 


•i'iIimI 
ill  lln- 
williin 

llul 

II  IIT- 

i'-  III.- 
in  Ihi' 
'iiijili'il 

III  that 


Von  s<>r,  Mr  I'rrsiilriil.  miri'  smi  criliri/.i*  ami  a|i|in>i'iali'  tin-  laiif!iia;;i! 
ill  wliicli  lliis  is  slali'il  whiili  i»  in  slrirl  rimriirmih  willi  ('Innrli  v 
Ihlliliiiit  .  sun  wril  scr  lll\  IViiliil  i^  llici'i'  ri'lrriili;.'  Ini'Varliv  lili-  |>riliri|iii; 
1)1°  llii'  iliiM-riii;:  Ai-U,  aliinil  wliiih  I  -li,ili  liavi-  -unii'lliinv;  I"  ^<i^  >'i  " 
iiMiiiiriil.  Ilial  III'  is  I'ffVrriiij.' Ill  siiinrlliiii;:.  iHil  wliicli  lln;  iialion  Inis  a 
ii-^al  ri^lil  III  ill)  li\  a  ri'rii;:iii/i'<l  nili-  of  inn-ntaliiinal  i.iw,  Inil  U  sniiin- 
lliiii;:  wliirli,  sn  lonj;  as  il  is  rcasoiialili-  ami  iiiTi-ssarv,  "  inll  In-  suhiiiiluul 
liih\  iillii'i'  iialioii^,  anil,  ilnnl.  may  lir  i  nruirrij  li\  IIh'  IimM':  imiH'IiI  at 
its  ilisi'i'i'lion. 

I  iii'i'il  nut  say,  llirii'lui'i'.  Ilial  iiiv  liii'iid  s  |irii|iiisilioii  iniisisls  ul'  two 
liiamiii's  llr-t  III'  all.  Ilial  a  ili'l'iii'-iM'  I'l'^'iilatinn  wliirli  is  i'i'a'>iinalilt! 
ami  iiiri'^saiy  will  lir  "iiliniillril  to:  ^itoihIIv  Ilial  il'  il  i^  iiul  "iiliiiiilti'il 
to.  till'  iialiiiii  liiis.  in  iirdiT  In  riiiM|irl  assfol.  till'  ri'siii't  to  foil  '  aloiiu 
-  v>liirli  is  war.  11:!  '  w  iild  liki>  to  sa\  nin'  tiling,  as  I  liaw  drawn 
atti'iitiiiii  III  llii-,  .dlin.'i'  Il  il  is  not  '-Ivirliy  In  llii'  point  ii|i>iii  wliirli  1^ 
am,  liiil  it  i-  iii-\i'illii'l.'ss  siil'lirii'iilh  '/'/  //'///  In  jiislity  my  now  allndiii}; 
III  it.  ^iiii  v.iil  oiisi'i'vi'  that  in  this  |iai'a^ia|ili  m\  I'rirmI  Mr  I'Iu'Ijis 
lias  rri-o).'iii/rd  that  tin'  lirnlnn/  i-  Ihr  liiiiil  within  whirli  .i  iiiniii- 
ripiil  statntr  opd'atcs:  and,  llirri  rmi' ,  In-  |iriiMili's  lor  lln'  rase  of  tlio 
I  iiili'd  Stairs  failiii;;;  In  r-taldi'-li  ti-riitoriai  dumininn  or  ttrrilorx 
iiM'i'  llir  il'i-a  to  whirli  llii'ir  slaltiti's  haxi-  lirrii  adjiiil;.'i'i|  to  a|i|ilv.  .ind 
hr  i-  ill  I'll'rrI  saving  that,  alliimijili  i/ini  -lalnti'  il  Im-  no  ii|irrah'iii 
oiitsidi-  till!  lirritors,  yt  faili  .^'  opcraiioii  mitsidi'  tin-  trrrilory  il  kff'tMW.* 
a  good,  I'trci'tivi'.  ilrfi'iisiM'  I'l'^nlalioii. 

Now  I  liaxr,  ii|iiiii  that,  to  niaki'  two  oh'-i  i  xalimis.  t  li.t«'-  lu  ask  in 
till'  lii-t  |iliii-i>  :  Is  Ihrrc  any  |ii'i>(-i>(lfiil  in  any  hook  ufatithorily  or  in  uny 
inti  rnatioiuiliontruversv  in  wliirli  a  statnli'  .i-siiniiii|c  (o  ••Kcrcise  aiilhoritv 
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over  a  Icri-ii'orial  area  lia«*  fvcr  Ix'i-ii  regarded  as  a  proltM-livf  di-  sclf-dc- 
IVnsivc  n'niilalioii .'  Tlial  is  llii>  liist  (|iifstion  lo  NNliicli  I  wmild  invile. 
wlicii  llic  |iiti|)('r  limo  rDiiics.  my  It-arncd  riiciid's  answer  —  Is  Ilit-re  any 
such  rase'  .Nay,  I  will  siifj^csl  iiirliicr  (hat  Ilic  very  idea  of  dcrcrisive 
rcffulatioii,  or  dct'i'nsivc  ad,  or  s('jl'-|ir(;si'r\ali\i'  act,  ri'|M'is  (lie  idea  of 
cut  and  dried,  t'orinidated  rules?  The  occasions  lor  acts  of  sclC-del'eMcc, 
or  seir-|ireservalioii,  ai(!  occasions  of  enier}{ency  —  sndden  einerfiency 

—  occasions  when  there  is  no  lime  (lo  nse  Ihe  expressive  lan};naf;e  olan 
eminent  Statesman  ol'tlie  I  iiiled  Slates,  lo  which  I  shall  hereafter  refer-, 

—  when  there  is  no  time  for  tielilieialion.  no  time  for  contrivance,  no 
time  for  warnin;:,  no  lime  for  diplomatic  expostulation.  That  is  the  very 
idea  at  the  hidtom  of  all  thi'se  exceptional  acts  of  self-defence  or  self- 
jpreservalion.  Hut  to  sav  that  a  statute  which  tixes  its  own  penalties, 
inclmlin^  imprisonment,  and  which  i^^  applied  and  inli-nded  to  apply  ti-r- 
ritorially,  that  is,  within  the  dominion,  is  lo  he  re;;arded,  when  the  occa- 
sion of  the  Stall'  leipiires  Ihe  arfiumenl  to  he  lui'iied  that  way,  as  a  defen- 
sive re^idation  applicahle  to  the  case  of  iMner;;ency,  or  falling;  within  the 
principle  of  acis  of  stdf-|treservation,  is,  as  far  as  I  know,  entirely  and 
ahsolntely  without  an\  kind  of  authorilv. 

Itesides,  let  me  I'emind  vou  of  a  fiirlher  diflicnlly.  as  I  have  louchi'd 
npor  this  point.  The  vcrv  <'i'n>titiilion  of  an  inlcrualional  I'.onrt  im- 
plies that  there  is  a  ipii'stiou  In  he  setlleil  upon  international    principles 

—  U|ion  Ihe  principle  that  Ihe  Court  is  not  the  Court  (d' the  captor  oidv, 
hut  a  Court  which  is  charged  with  tin'  care  of,  ami  Ihe  just  adjiuli 
cation  upon,  mailers  all'ecliut;  the  rights  id'  all  nations,  entirely  and 
wtxdly  apart  from  the  uninicip.il  |,iw  :  and  one  of  the  lir<l  things  which 
the  .liid^'c  of  such  a  coui'l  wiudd  Im<  called  upon  lo  ou-idi-r  would  hi'  Ihe 
cii-cuuistances  of  the  i"ise.  the  character  of  Ihe  enier^eucv,  and  the  cha- 
racter of  the  ^auction  which  \<\  iulernaliiiual  law  would  follow  upon  Ihe 
act  done  if  it  were  not  ju'-tilied  ii\  the  circnm^lauccs  of  Ihe  i'a'<e.  ItuI 
here  is  a  cut  ami  dried  statute,  which  telN  llic  .lu<lj;e  llial  the  conse- 
(pieiices  of  the  act  on  which  he  has  lo  adjuilicale  are  couliM-ation  of  Ihe 
ship,  imprisonment  of  the  men  -  imprisourueul  iml  eviecilin^  a  delinite 
term  -  oi'  impositioif  of  a  line  mil  exceeiliuf;  a  delinili'  amount.  This 
ar;.'uuti'nt  of -elf-defen^iM'  re;:idiilion  i«  an  iu;ieuiou«  al'lcrlhouulil  ;  cre- 
dilalile  III  the  >uhl|el\  of  the  minds  wliich  lia\c  luveiiled  il.  hut  not  a 
defence  which  was  proeiit  to  IJieir  mind-  when  llii-  i|uc-liiin  was  diplo- 
matically in  conlroviM'sy  helw(>en  lireat  Itril.iin  and  Ihe  I  niled  Slates. 

I  have  heen  drawn  a  little  away.  Mr  rri'-ideiil.  from  Ihe  point  which 
I  wa<  upon,  allhou^li  I  lliirdv  whal  I  lia\i'  -aid  i>  -lill  ipiile  uecessarv  to 
the  liiir  nf  llii'  ar^Mmii'ul  wliji  li  I  am  pur-uiu^. 

1  have  alreadv  referred.  Mr.  President, to  tlii>^  question  of  Ihe  Hovering' 
.Acts,  and  I  do  not  inteud  lo  repeal  myself  upon  them  e\cepl  lo  make  llii>< 
eomuienl  :  that  — altli(iuf;li  man\  I'owers  have  adopted  AcN  which  mas 
he  called  Hoverin;;  \<'ls,  and  allliouf.'li  olhei  Slate-,  e-pecially  Iho-elhal 
have   similar  AcU.  have  n'co;.'ni/i'd.    have  not  coniplaiued   of.    ha\e  ac- 
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(|iiit'sc('il  in,  iicis  ddrn'  outside  llii'  tcrrilniiiil  limits  in  (Ifffnce  of  trade 
or  revcniii',  acts  done  Ity  oilier  I'owers  undei-  lliosc?  Acts  even  where 
lliey  involve  the  seizure  of  their  own  ships  and  siihjeels  — yet  I  think  it 
would  Ijc  too  much  to  say,  e\eii  at  llie  piesenl  day,  that  the  |)rinci|il(!  of 
the  iloveriii);  Ads  can  |iro|teil\  yet  he  said  to  he  part  of  international  law  : 
it  really  doi's  ri'st  now  upon  that  principle  of  ac(|niescence  which  I  have 
menlinneil,  and  that  accpiicscence  in  its  tnin  r<-sts  upon  the  principle 
that  ;i  nation  will  not  inlerfere  to  throw  the  mantle  of  its  pruleclion  over 
one  of  its  nalioiials  when  that  national  has,  for  his  own  private  ends, 
been  I'linuing  counter  lo  a  jusl  and  reasonalile  law  of  a  I'riciidK  I'ower. 

And  I  idiservc  thai  that  i>  Ihi'  way  in  which  these  Hovering  Acts 
are  treated  hy  lc\l  writers  of  aulhority.  I  rel'ei'  lo  jtana's  edition  of 
NVhcaton,  the  Hlh  cdiliofi  puhli^in-d  in  IKl'ili,  and  e.xpecially  lo  the  note 
IIIK,  fidlowin^  upon  the  he^'inuiii^  of  section  IKII;  hid  1  will  not  read 
the  passage  for  the  inomcnt. 

Now  I  will  still  pursue  lln- i|ues|ion  raided,  as  to  certain  ll'.inf.'s  which 
are  done  with  permission  and  ac(piie<>cen<'e,  whether  or  not  llies  mav  he 
said  to  Ite  strictly  coiil'ormahle  lo  internati(mal  law. 

Take a^ain  Hie  |uu'suil  (d' ve>-^e|soul  of  llie  territorial  waters,  hut  which 
have  conimitli'd  an  <d1'ence  a^zainsl  muniiipal  law  wilhin  leri'il<irial  waters 

—  which  is  a  case  which  m\  leuiiicd  IVinid  and  niv-clf  and  I  liasc  no 
donhl  m\  learned  friends  on  llii' oilier -idi'  .  have  had  freipieiil  occasion 
to  consider.  Here,  afiain.  Iliere  is  a  ^'ciieral  consent  im  the  pai'l  of 
nations  lolhe  action  of  a  Stale  pui'siiiuf;  a  vinscI  under  such  circumstances, 
oul  of  ils  lerriloi'ial  waters  and  lUi  lip  llie  lii;:h  sea. 

Senator  Morgan.  —  ^ou  mean  a  conseni  li\  acipiiescence? 

Sir  Charles  Russell.  —A  lonseiil  h\  aci,     •sceiiee. 

The  President.     -  And  not  in  every  case? 

Sir  Charles  Russell.        \o.  ceilainlv  not  in  every  cas".     I  will  slate 

—  allhtui^li  iiol  pciiiap«.  e\liaiisli\e|\  some  of  the  leading' conditions. 
For  instance,  one  condilion  i>  il  mnsi  he  a  //"/  pursuit  —  that  i>  to  say, 
a  nation  cannot  he  U)  for  days  oc'  weeks  ami  llieu  sav  :  "  Von,  weeks 
a^o.  I'lUiimilleil  an  (dt'encc  wilhin  llie  walc-r^.  wi'  will  f<dlow  you  for  miles, 
or  liiiiidreds  id'  miles,  and  piirsni*  yon  ".  As  lo  Ihul,  it  must  Im  a  /mf 
plli>iiil.  it  must  lie  ininirilinlc.  and  it  must  he  I'/l/ii/i  /iiili/^  of  iii()</riii/i<i/i . 
In  oilier  words,  we  arc  s|il|  con^ideriiij;  the  cliai'acler  of  the  acl  which  is 
noldi'tined  h\  inleruatioual  law.wliicli  i>  no!  a  slrid  ri^lil  liy  liili'rnatioiial 
law,  hut  which  is  somelhin^  which  iialioiis  will  >laiid  hy  and  see  don(>, 
and  not  iiilerpose  if  Ihev  think  that  the  paiticulai'  person  has  hci'u  eii- 
deavoui'iiif;   lo  louimil  a    fraiiil   a^'aiiisl    Hie   laws   of  a    fiiendly   I'ower. 

Senator  Morgan.        That  relates  to  Ihc  moiMlilx  <d' the  act. 

Sir  Charles  Russell.  — To  some  cvlent.  nndoulilcdU.     'I'lu'  parlii'ular 
nation  would  uiidimhtedly  he  guided  in  its  aiipiiesi  ei>ce  or  non-acipiies- 
cence  acc(U'din^  lo  ils  view  (d'  llit>  nioralil\  or  immor  illy  of  Ihe  purlicular 
conduct  pursued  —  aceordiii;;  lo  its  \iew  of  Ihe  juslic>  or  injustiii-,  rea 
sonahleiiess  or  iiureasoualileiie>s,  of  the  particular  law. 
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I  um  of  courso  licre  fiiilfiivoiiiiiif;  lo  sliow  llial  llifsff  various  cases, 
(|iiile  tlissiuiilur  in  llieir  rliuracliT,  Iml  all  (jroii|)e(l  lof;(!llior  by  my  learned 
nierui,  are  ex|>liralili>  iipoii  dillerenl  reasons.  Some  of  the  instances 
in  till'  later  cases  which  he  gives,  luwhich  I  am^oinglo  refer, arc  cases  thai 
fullwiihin  an  entirely  (liU'erent  calciioiy.  They  are  acts  eillier  quasi- 
belligerent  or  acUialK  lulligcicnl,  and  I'all  within  no  rule  of  interna- 
tioruil  law  at  all;  (hey  are  ads  which  the  nation  docs  at  its  peril,  taking 
the  risk  ol'  having  lo  dd'end  Iheni  by  force  if  (hey  are  challenged.  They 
do  not  fall  within  an\  what  I  may  call)  peace  principle  of  inlernalional 
law. 

Thill  again,  lake  Ihe  case  of  sudden  emi'rgency,  where  llicre  is  some- 
thing llial  mav  propei'ly  be  considered  as  rei|uiring  instant  action;  as,  for 
inslancc,  lliuse  wliich  are  given  b\  .V/.uni,  where  lo  avoid  a  greater  dan- 
ger, I'oi'  example,  llie  spread  uf  lire,  yon  nuiy  even  destroy  llu!  |iroperly 
of  onolher  under  Ihe  urgent  necessity  of  Ihe  moment,  where  there  is 
no  time  I'lir  precaulionury  measures,  and  Ihe  spread  of  Ihe  lire  must  he 
|irevenled  :  there  \ou  may  act  on  the  instant  lliough  by  ymir  ad  you 
ileslroy  Ihe  |»r()perty  or  invade  the  right  of  another.  The  ease  rests  upon 
un  entirely  dillVrent  principle. 

Itid  as  regards  those  cases,  as  Mi'  WebsbM*,  llu-  .\merican  Minisler, 
said  ill  Ihe  case  lo  wliicli  I  shall  proeiitly  refer,  what  a  liovernmeiil  in 
such  a  case  has  In  do  in  defending  or  excusing  an  ad  wliiidi  is  an  inva- 
sion of  the  rights  of  another  sovereign  Power,  is  lo  "  -.how  a  necessity  of 
s(df-del'eiice,  inslani,  oveiNvli(>lniitig.  leaving  no  choice  of  means  and  no 
moinenl  for  d(;lilierali(m. 

That  is  Ihe  language  iil'iini>  of  l!ie  most  disiingnished  of  the  .Ministers 
of  Ihe  great  .Ameiican  commiinih 

.Now  in  lime  of  peace  il  will  be  found  lha(  Ihe  liberlv  concedt.Mt  by  con- 
sent of  nalions  lo  mai'itim>'  Powers  as  lo  exceplional  ads  of  self-preser- 
valioii  is  very  closely  restricled  indeeil;  ami  here  Ihe  simple  in(|uiry  is, 
how  far  can  il  be  shown  thai  civilised  Stales  Ii.im'  agii'cd  lo  Ihe  evcrcisi!  of 
a  jiu'isdidion  on  the  high  sea  under  Ihe  plea  ol  self-defence  or  of  self- 
preservation. 

,\nd  I  submit  Ihal  Jl  has  never  been  suggested,  still  less  agreid  lo  by 
nations.  Ihal  a  parliciilar  Powit  may  jiidgi-  for  ilself  nl'  (be  inconvenience 
it  is  siiU'criiig  Irom  Ihr  .titioti  ol  another  Power  on  ll:e  high  seas. ami  put 
down  that  action  wit  ha  high  hand.  .\ny  such  gc'iieral  proposition  is  tm  sound. 
Il  may  do  il ;  but  if  it  does  il  it  dues  it  as  un  act  which  il  imisl  dd'eml  by 
force  if  challi'iiged  ;  il  is  not  in  the  exercise  of  a  legal  right.  II  is  a 
resort  to  the  earlv  sanction  of  fm'ce,  and  must  lie  jnslilied,  if  it  he  neces- 
Hury,  h\  force.  And  tiie  restrirled  proposition  wliiili  we  stale,  and  by 
which  we  slanil,  is,  that  in  such  a  rase  as  Ihi'  preseni,  where  Ihere  was  no 
sm-h  inslant  overwhelming  nci'essily  of  self-ddence,  where  there  tins  liino 
for  device  of  means,  where  tlitire  iifus  tinn>  for  delibfralion,  where  lher<! 
wii.s  liuie  I'oi  diplomatic  expostulation  and  represenlalion,  llial  it  is  idle 
to  try  lo  (it;at  this  case  as  a  case  of  necessary  self-ihd'ence  or  sidl  preser- 
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liuii.  For  l)(>  it  i*ccollt!i;ti!(l  llinl  hoyoiid  IIir  fiid  of  llic  le^isialioii,  wliirii 
wns  |)i'ori>sscilly  a  tcrrilurial  Ic^isliiliun,  uiiil  a  lerrilorial  IcKislutiun  uiily  : 
and  licyuiiil  lliu  fail  of  lln;  sui/.iiros.  whic.li  w(>r<'  made  ii|ioii  the  basis  of 
llit(  assiM'lioii  ol'llial  ((M'l'ilorial  iefjislalion,  llicn'  was,  liefori!  linist  sei/.iiri'S 
Iti-^an,  no  reprcstMilalioii  iniulc  to  (ireal  Inilaiii  l)y  liii;  Liiilud  Status  tniil 
slie  ro^ardcd  this  as  a  iiiatlor  of  nalioiial  inlorusl  l)y  wliicli,  right  orNvroug, 
tlipy  \v(<ri'  di-liTiiiiiu<d  lo  stand.  .\nd  ii|)  lo  liie  |ii'csenl  limo  even  tiiorc 
has  lii;i>n  no  stir-h  i'i>|ii'es(Milalion. 

Their  cas)'  has  liccii  iiascd  upon  alli>};(Ml  ri^ht,  and  hascd  upon  right 
mainly  and  primarily  n|ioii  Ihc  groiiml  orcxlitudod  territorial  jurisdiction 
over  Ihc  walois  of  Hi-hring  Sea.  \N<'  say  IhiM'ijforo  the  Irnc  proposition, 
the  liiio  liinilalion,  in  siirh  casos,  in  tilings  of  pcaro,  as  helwoen  I'riemlly 
I'osMM's,  is  tiial  liior<>  is  no  right  hv  inlcrnalioiial  law  to 

I'lm  iruo  limit  nf  self- 

soi/.e  till!  ships  ofanolhor  nation  —  I  am  excluding  cases     ii"i«iico  in  timo  .n 

|io:lct'. 

^^ilhin  Ilic  Hovering  .\cls,  wliii-h  1  have  already  dealt  with 

—  tiiat  ill  lime  of  peace  there  is  no  right  lo  seize  the  ships  of  an«ylher 
nation  on  the  high  seas  except  for  piracy. 

I  may  he  asked,  liiially,  may  tliere  not  he  cases  in  which,  allhoiigh  it 
may  iioi  he  possildi;  lo  I'ormiiiale  Ihe  interests  of  a  nation  under  any 
recogni/ol  head  of  law,  municipally  or  inlernatioiially  regarded  :  yet  may 
tliore  not  he  cases  in  which  there  may  bo  great  interests  of  a  nation  which 
ye(  call  for  and  morally  justify  llial  nation  in  acting,  and  acting  in 
assertion  of  (hose  inlereslsaiul  in  defeaei^  of  them?  Ves;  there  are  such 
cases;  !;"'<  whal  are  they.'  They  are  eases  which  rest  upon  the  very 
same  principle  upon  which  nations  have  been  driven,  soinetiinss  just- 
ly,  sometimes  iiitjiistly,  lo  defeini  territory  which  thev  have  acipiired, 
or  to  iicipiirc  lerrilory  in  svliich  they  have  by  international  law  no 
right,  but  which,  either  in  pursuit  of  a  great  ambition,  or  in  the  gra- 
lilieation  of  racial  antipathy,  or  under  the  inlliieinc  of  the  ambition  of  a 
great  poleiilale,  tiiey  choose  lo  think  is  ueci^ssary  for  Ihe  well-being 
and  safely  of  the  iialion.  Itiit  that  is  not  international  law,  or  inter- 
national right.  That  is  war,  and  is  defended  as  war,  and  juslilied  as 
war  alone. 

.And  I  do  no!  Iiesitale.  Mr  I'residenl,  lo  follow  out  this  illustration  toils 
conclusion,  j  do  not  hoitali;  to  lake  the  concrete  case  of  these  seals.  It 
would  be  remarkable  if  lliey  did  il,  llii>y  would  buvury  unwise  if  they  did  it 

—  exiiemely  foolish  il  Iliey  did  il  —  if  I  may  respectfully  say  so.  Hut  the 
I  jiiled  Stales  miglil  choose  to  say  :  —  We  regard  the  interests  of  fur- 
sealing  as  of  so  great  a  magnitude,  as  of  so  much  importance  to  the  well- 
being  of  our  groat  coinmiinily,  as  so  important  to  Ihe  advancing  interests 
of  civili/iitioii  till'  worlil  over,  that  we  will  assert,  right  or  wrong,  our 
claim  against  the  world  lo  protect  the  fur-seals  in  Itehring  Sea ,  or  miles 
away  from  the  Itehring  Sea. 

Hut  that  would  be  war. 

And  there  isaiiolher  side  lo  thiMpieslion.  I'lreal  Itritain  might  choose 
to  say  :  —  VVc  consider  the  interests  involved  in  this  (jueslion  as  very 
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fircilt  aiui  very  iinporluiil  —  not  merely  lo  (ho  inleresis  of  the  CaiiiKliaiirt. 
to  llie  inti-restsorii  rising'  mloiiy;  l)iit  in  view  of  tlie  broader  and  greater 
principli!  wliicli  we  conceive  lo  W.  involved,  the  interference  witii  the 
equality  of  all  nations  on  the  hi^h  sea,  the  alleinpt  l)\  one  nation  to  nsnrp 
special  privileges  and  special  powers  on  the  lii^li  sea.  We  consider  thai 
(piestion  to  he  of  so  ^reat  importance  that  sve  will  defend  it  hy  force. 

Hut  thai  ajtain  is  war. 

That  is  not  international  law;  that  is  not  inttM'national  ri^hl ;  and  that 
is  not  the  ehiiraeliM'  of  lh(M|nestion  whicii  this  Trihnnal  has  hecn  invoked 
lo  tieterniine.  In  this  at  least  we  are  af;reed  :  that  as  re^'ards  these  qnes- 
lions  which  I  am  disciissinf;  (I  have  nothioj^  to  do  with  rej.;nlations  at  this 
monienli  as  rejtards  these  questions  of  legal  right,  we  are  to  address  yon 
as   iawvers  wimld  aildress  judges,  as  advocates  would  address  jurists. 

In  view  (d°,  and  after,  this  i;eneral  slalenient  upon  this  matter,  I  now 

„,.„ „„   ,  .,„„    ask  vour  lonsideralion  of  tin?  authorilies  cited   liv    inv 

'lLV«„"',"'"'„."i"'i,t  learned  friend;  ami  vou  will  see  thai  thev  fall  witliin  one 
ui.a».i SIM,,.  IIP  other  <if  (Ik!  categories  to  which  I  have  adverted,  and 

are  no!  cases  of  acts  of  defence  or  in  the  natui'c  of  acts  (d'  self  preser- 
vation, as  suggested. 

The  first  of  these  is  at  jiage  \'s2.  the  case  uf  Anndia  Island,  which 
occurred  in  the  \ear  IMIO.  This  will  he  I'liund  to  have  heen  in  effect  hel- 
ligerency.  These  are  the  fads;  and  I  lake  Ihciu  as  Ihey  arc-  put  i:i  the 
piinled  ArgiiinenI  of  the  I'niled  Stales. 

.Viiielia  tslan  i,  al  Ihc  iiiniiih  <>f  SI.  .Mary's  river, 

Which  I  may  sa\  is  off  what  is  now  the  Stale  of  Florida 

and  ;il  lli;it  linn'  In  S|i:iiii-^li  li'irilmv ,  wa-*  si'i/.cil  in  |k|7  Ii>  aliainlnl  liuciani'i'is 
uniliT  llii*  iliii'riiiiii  III  ail  ailNi'iiliirci  naincil  Mr<<ii'L.'iii ,  win),  in  tin  n.uni'  ul  Ihi! 
insni>.'rnl  ro'.iinies  nl  lliii'iin*  \»trs  .inil  ViMii'/iicla.  jui'MiI  iniliM  rinnnalrly  nn  Hit; 
iiiinmrii  r  III  Spain  ami  nl  Ihi-  I'nilcd  Slah's.  rlic  Spanisli  linM'rnmi'iit  iml  htiii;; 
:<lili'  (ir  willinj;  In  iliixr   ttu'in  i.lT,  and  llir  iiiiisiincc  heiiivr   mni  wliich  nM|nirc(l 

imiwt'iliatc  aclinn.  I'resiilcnl  .Miinr iiletl  his  (:iil)incl  t(ig«-^i'r  in  <)4'luliri'.  IsiT, 

ant!  ilirrcli'illlial  a  m'n>c|  ufwar  slimilii  inniciil  tn  llii>  island  and  r\|iid  Uw  niaiaii 
dcrs.  drslinviML' tlii'ii  works  and  vi'>si'ls. 


Why,  till'  mere  slalemeiu  nf  the  ca«.e,as  it  i<  put  here  —  not  unfairly  a! 
ull  —  liy  my  learned  IViemls,  shows  wlial  the  character  of  llii!  case 
was. 

I  have  liefore  nn-  the  message  of  the  President  of  Hie  I  nitcil  Stales  lo 
to  (.oiigress.  in  which  he  cvpjiiiiis  and  justifies  the  action  that  is  refer- 
red to  in  that  case:  and  havin;;  read  Ihal.  I  shall  not  need  lo  sa\  more 
alioni  it.  Ofciiursi'  il  I  am  n'lii'M'd.  ;is  I  should  he  delighleil  lo  he 
relieved,  id'aiiv  of  lliesi'  case-  li\  llie  Trilunial,  I  shall    lass  on. 

The  President.  —  Not  al  dl 

Sir  Charles  Russell.  ~  Bui  I  mii-t  deal  with  nai  h  of  Ihcm  unless  1  am 
80  relieved. 
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Tliis  was  the  inRS!sa{;t;  of  I'l-osidcnl  Monroe,  dt'liviM-cd  on  llu)  l.'itli  of 
.lunmiry,  1818.     He  sa\s  : 

I  liavi'  llii!  sati^niL'linii  to  inrnriii  (',on;;ri'ss  thai  llii>  ii-^tal>ll«litui'iil  in  Aiiiclia 
Ulaml  lias  lii'i'i)  sii|)|in'>»i'il,  ami  williniil  tlii>  I'll'ii^inii  nl  lilii(iil."'"ll\  IIh'  Mi|i|iii'-i-iiiii 
III  this  I'sialill^liiiirnl  ami  llial  uT  (ialvrslnii,  wliirli  will  sunn  liillnw.  il' 11  lias  mil 
alioailv  I  rasi'd  In  i-xisl,  llini-  is  ;;iiui|  cmms..  In  lii'ljcvr  thai  tin'  I'misiiiniiiallnii  nl  a 
|H()ji'rt  IVaiifihl  with  iiimh  iiijiiiy  In  llir  Unili'il  Slali's  has  hi'i'ii  |)ii'\i'nli'il.  Wlini 
\vi'  coiisiiU'i-  llii'  iicisniis  I'liiia^'i'il  ill  it.  hi'iii^'  ailvi'iilnrors  Iroin  ilill'i'rnil  nmnlrirs. 
Willi  very  li'w,  if  any,  nl'  Ihr  nalivi'  inhahilants  of  the  S|iaiiis|i  rolnnii's;  —  Ihr  Icr- 
riliiry  on  wliii-li  llii>  i>stahlishiiicnls  wcri'  iiiailr.niin  mi  a  |iiii'tioii  ol'llial  rlaiini'il  hy 
III.'  Uiiili'd  Stall's,  wfslwaiil  nl'  ||ir  Mississippi ;  Ihr  nihil' mi  Ihc  pari  nl  Ka^l  Plmida. 
il  jii'iivinri'  in  in'^'nliatinn  hi'lvvri'ii  llh  I  niti'ilSlaIrs  ami  Sp.iin  ;  I  hi'  riaiiii  nrihrir 
Irailrr,  as  aniiniinri'il  hy  his  pinrl.iinalimi  mi  lakiii^'  pusscssinn  nl  Aini'lia  Islaiiil, 
cniliplisiiit.'  tht>  ulinli-  III'  hnlli  till'  I  Inliil.is,  wllliniil  I'M'i'plili;;  that  part  nl'  Wi'st 
I'Mnriila  whii'li  is  iiicnrporatiMl  with  tliii  sliilc  of  l.iiiiisian.i;  Ihi'ir  rmiiliii't  \vliili> 
ill  liii' possi-ssinii  III  Ihi'  islaml.  iiiakiiiK  il  inslniini'iilal  In  rvi-iy  spi  rics  nl'mntia- 
liaml,  ami  in  H'^miiI  In  Ihr  -I,im"<,  nl'  lln'  nm^l  mlimis  ami  ilaiiKi'iniis  ihaiai'ter;  — 
il  may  I'airlv  hi'rmiilmli'il  Ih.il  il'lhi'  rnli'iprisi'  hail  sm  ri'rili'il  mi  Ihr  srah'  mi  whirh 
il  was  tni'iiii'il,  iiiiirh  ,innn\amr  wniilij  liavi'  ii'snlli'il  Irmii  il  In  Ihr  I'liilnl 
Slat.'-. 

(Illii'i  liiriiiiistam  rs  wi'ii'  Ihnii^hl  111  111'  iin  liss  ili'si;ivinn  nl' allfiilinn.  Tin' 
insliliilimi  iiTa  Ki>vi>i-niiii'iil  hy  I'miM^n  .nKriiliiiri^  in  tin'  islaml,  ilislimt  I'iumi  Ihi' 
rnlnnial  HnM'riiini'ills  nl  Ullilins  Ayii's,  Vrin'/.llrla,  III  Mr\irn,  pirlcnilin;.'  In  MOVC- 
rri^'iily  ami  i'\i'i'i'i>inu  iN  liif.'lir>l  nlllrrs.  pailiriilar  y  in  uranllii;,'  rmnmissimis  in 
piixali'i'i's,  well'  arls  wliiili  iniilil  ii"l  tail  In  iliaw  allri  lliiin  llii'  iiin>|  sriiniis  rmi 
si'ipii'iiri's.  II  was  III'-  iIiiIn  nl  Ihf  rxrrilliM'  rilliiT  In  rxirliil  In  Ihls  I'slahlishim'lil 
all  llii>  atlvanlau'ivs  III  thai  iii'iiliality  wliirli  llii>  I'liilnl  Stall's  hail  pin'laiiiii'il  ami 
havi'  nhsi'i'vi'il  in  I'avni'  nl'lhi'  rnlnnii's  nl  Spain,  wlm.  hy  the  slri'ii;;lh  nl  Ihrir  pupii- 
lalimi  ami  ii'sniiii'i's  had  di-rlai'i'il  tlii'ir  iiidrpriidrmi',  and  wcri'  alTmiliiii;  slrmi^ 
pi'nnj  III'  llii'iiahilitN  In  inaiiilaiii  il.  nr  id  iiakiiiK'  thi'  disriiiiiinatinii  wliirli  riii'iiiii- 
slanri's  I'l'ipiiiiil  Had  lln'  lli^l  iniii's,.  hi'i'ii  piii^md  \\i-  slmiild  mil  niil\  h.iM' 
^anrtiniii'il  nil  Ihi'  iinlawrn'  riailiis  and  plaliiis  nl'  this  prrli'iidi'd  fiiiMTiinii'iil  in 
ri'tj.ird  (>*  till'  I'niti'd  Sl.ilr»,  Init  liavi'  i-miiili'iiaiiri'il  a  sysimi  nl  pii^aliiTiiii;  mi  IIh' 
liiill  III  Mt'xirii  and  i'l<>i'wlii>i'i>,  tlii!  ill  I'll't'ils  nl'  whirh  iiii^lil  and  pinhalily  wniild 
br  ili'i'piv  .mil  vi'iy  i'\|riisivi'ly  li'll.  Tin'  path  id  iliil.v  was  plain,  liniii  Ihi'  rniniiirn- 
I'l'ini'iit.  hill  it  was  pailihil  In  I'liti'i  iijimi  it  wliili'  IIh'  lihlixalinn  rmild  hr  ii'si^li'ij 
Till'  l.iw  111'  isl  I ,  lalidv  ahi.lislifd,  and  whiill  il  |s  llnr.  Ini  i-  prnpcp  nnw  In  iiii'iilimi. 
was  rmisidi'l'rd  ajiplii  .ildi'  In  IIh'  lasi',  linin  llii>  iniinn'iil  lli.il  the  jirnrl.inialinn  nl 
III!'  I  llir  r  id  till'  i'iili'i'pi'i«i>  was  -I'l'ii.  and  il- idili^alinii  was  dail\  imii'asi'd  liy  nlliri 
rmisidi'iatimis  nt  lii^li  inipnttami',  already  ini'nlmm'd.  whirh  wri'r  di'i'iiu'd  sniii- 
cii-iilly  rilt'iiiiK  ill  ilit'tiisi'lvi's  til  iliclair  tin'  I'niirsi'  whicli  has  hcMi  |iiii'sm>d. 

Karly  iiiliinali'iiis  having'  hri'ii  iiiimd  id  Ihi-  daiiiri'inus  jiiiipiisc-  n|  i||i«i. 
adM'liliinrs.  him'h   jiii'iaiillmi-  wi'ii-  laki'ii  h\   lln-  i'-laiilishim'iil  id'  a  Kmrr   iirai 

I  111'  SI.   .M,ll\'s,ln  pl.Villl   llirll  i'lli'rl,n|'  |M>  jHnlialili' I  lial  1 1  Wnllld  ll.l\i     lii'i'l 'r 

si'llslldv   ll'lt. 


lli'>s  I    .till 


Tlli'll  nil  Ihi'  iii'xl  |iii;i;i'  ; 

I'm  Ihi'-i'  Mi|ni'ii's.  i's| i;i||\  lliii'.i' pi'iii'i'i'diiif;  ri'niii  Aiiii'lia  l-land.  Spain  xvnlilil 

hi'  ii'-,pniisilili'.  it  il  was  iini  inaiiitr^l  thai.  alllimi::li  I'ninniilli'd  in  llm  LiIIit  iii- 
slamr  IIiiiiiil:Ii  liri'  li'iiilmy,  sh,.  \\a»  nllmlv  iinaldi'  In  pn'Vi'iil  IIu'Iii  Ilii  Ini'l- 
lnr\,  liiiwi'Vi't.  nii^dil  not  In  lii>  inadi'  iiisliiiini'iilai  lliiiiiif.'h  Ikt  in.ihililv  In  di'l'i'iid 
It  In  pnrpnscs  so  iiijiirioiis  in  Ihi'  I  iiiti'd  Stall's  In  a  rniiiili>  nvir  wlii'li  shi- 
Tails  In  iii'iinl.iin  hi'r  aiillinrllx.  and  wlinli  -hr  |iirmil-  In  hr  i.MiM'itid  In  l|ii> 
annnyaiiri'  nl'  hi'i  iii'i^dilim-,  Ini  jiiii»ilii  limi  Ini'  llii'  hiin'  inTi'ssaiily  ri'asi's  to 
I'xisl.  I'lii!  hiiilmy  id'  Spam,  will,  ih'M'I  Ihi'li'ss,  hr  ii'spiiii'd.  -n  lar  .is  il  may  lii< 
(iiiin  rniisisti'iitly  Willi  till'  I'ssi'iilial  inlrii'sls  and  saluly  id  tin'  (iiilt'd  Slali-.     In 

i.i: 


-    I(l8i  — 

pxpi'llinjf  llipxr  ii(lv»'nhii'('i'>*  riinii  llioi'  |iii>l-..il  \v:is  ticil  iiili'iiili'il  lo  iiiaKr  iiiiy  ruii- 
i|iii">l  riiiiii  S|iaiii,  or  til  iiijiiii'  ill  aii\  ili'i:ii'i'  llii-  ciiii-ii!  nl'  Ihi!  cnloiiics.  dan'  will 
III'  laki'ii  Ilia!  Ill)  |iai'l  nl  llii'  li'iiltnry  riiiili'iii|ilali'il  li,\  llii'  law  nl  \x\\  >\iM  In: 
iM'i'ii|iiri|  liy  a  riii'i'i^n  (invi'i'iiiiii'iil  nl  any  Klml. 

Vdii  will  si-c  ill  niirc  wlial  llif  tiisc  \>iis. 

Lord  Hannen.  —  Is  iml  lhi>  siiltsliiiiic  of  il  litis  :  TliiMt'  In-in};  iio  r<'s- 
|i(iiisil)ln  (iovcniiiK'iil  Id  wliicli  rccDiirsc  nmld  be  liuil  lor  nniross,  tlirecl 

Will-   NMIS    lllmll'    ll|MIII    IllfSC    |l('0|t|(>'.' 

Sir  Charles  Russell.  —  Cciliiiiih  ;  iiiiil  llicy  were  inlvi'iiliiii'is.  iisiir- 
jtiii^  iiiilliiii'ilv  ill  Iwu  |iliH'i's,  |iiii'l  iiiliii'lii'il  III  Anii'i'iiMii  liMiilni-N,  |itiii 
iilliii'iiiMJ  III  Mil'  Sliiji-  III'  liiiiiisiiiiiii,  willi  I'l'^iii'd  In  wliiili  lliry  wn'r  in 
iifpiliiilioii  wilh  S|iiiiii.  iil  llir  vi>ry  liiiif,  lor  llii>,  iii'i|iiin'nii>iil  til'  llic  Icni- 
Inry,  iiiiil  wliii'li  llii'v  iirti'i'wiii'ils  iic(|iiii-oil.  Tlicy  <M>i'f,  if  I  iiiiin  iisi'  lliiil 
i'\|ii'fssiiiii,  iiiiiil  |iii'iiti's. 

Mr  Justice  Harlan.  —  Sir  ('.liiirlcs,  il  iiiiiv  lir  wmlli  shiliii^  lliiil 
iiiiiJiT  till'  I'.iiiislitiiliiiii   1)1   III!'  I  iiili'il  Sliilt's  oiiK  (Idii^i'i'ss  (-ill!  ilci'liin' 

Will'. 

Sir  Charles  Russell.  —  Tliiil  I  iiiul  nisn  I'lMiiili'i-lt'il.  II  is  itn|iiii'liiMl, 
iiiiiliiiiMcilly.iii  lliiit  ciiiiiH'rlioii.      I  sii|i|iiis(mI  il  liiiii  ili'riiirrd  wiir,  lliiui^di 

I  (ill  Mill  Kiiiiw  lor  rurliiiii. 

Mr  Justice  Harlan.  —  I  iln  mil  ri'iiM>iiilii>i-  lliiil  il  liinl. 

Sir  Charles  Russell.  —  II  did  mil  Iri'iil  lliis  piitiy  iis  ii  n'lil  lit'lii^^i'i'i'iit. 

II  In-iili'il  il  I'lillirr  its  il  citsi-  III'  liiiid  pinilos. 

The  President.  —  Il  wiis  iiiIIiim' iiii  iul  (il'inililiiry  cxciiiliiiii  lliiin  nl' 
licllijii  ri-m  y,  I  sliniild  siiy. 

Sir  Charles  Russell.  —  Tliul  may  be  so  —  (|iiiisi-bellij,'eieiie\ ,  in  jioiiit 
iiriiicl,  I  sii|i|>itse. 

W'liiil  I  wish  In  pninl  nlll  is  Ibis.  I  aiii  nlili^i'd  In  Mr  .lllslire  lliiriiill 
Inr  ri'iiiimliiii;  me  of  wliiil  I  in  I'iiil  knew,  Hint  Ibe  iisseiit  nl'  I'.nn^ress 
is  neressiii's  In  Hie  rinieliisinii  nlii 'I'realy  iiiiil  In  ii  dei'ljii'iilinn  nl'war;  bill 
wbelbi'i'  il  was  war  Inrmally  deehired  nr  nnl,  1  wish  In  |iniiil  mil  lliat 
iii\  liMi'iied  Iriends,  in  eilin^  Ihiseiisi'.  have  llieiiiselves  Irealed  i|  its  liel- 
liiteieiil ,  lieeiinse  tin;  M'lileiiee  nil  |iii);i'  l.'i'J,  bef.'ins  with  lliese  words: 
"  .\  liclhijvniit  iiiiiy  "  ' — 

The  President.   — Tlial  is  a  <|m)latlon  I'min  Mr  Wharlmi,  I  believe. 

Mr  Phelps.  —  Ml  llmse  i|nnlaliiin>  are  rrmn  Mr  Wbarlnii.  They 
sbniild  be  in  (|iinliilinii  iiliirks. 

Sir  Charles  Russell.  —  Very  likely  that  is  sn.  I  aeee|il  il.  What  I 
am  eiillin^  iitlenlinn  In  is  Iliis  : 

.1  lirHiijiri'iil  niiy  ninlci  i\lii'iiii'  iiries>il\  i-iiIit  iii'iilial  li'irilniy  anil  iln  wliiit 
is  iirllliilly  liert'>sai      Inr  |iinli'c|inh. 

Anil  lir  iili'>  tiir  I  ."I'  nl   \iiii'lia  l>laiiil.  in  rr-iiiiHl  In  wlmli  hi'savs  : 


The  President.  —  The  la-l  line  is  bv  Mr  riii'ljis,  Iml  I  believe  Ibe  two 
preeedin^  lines  are  nnl. 


IImui^'Ii 


—  KlS.'i  — 

Mr  Phelps.     -  Mr  Whiirlon's  pniposilinii  is  lhi>  (iisl  one,  l.i'friiiniiif,', 
Inlmsidii  (III  IliM  t.'iiil.iiv  nr  (ciriioiial  is  mI  a  r,,n.i,i.'ii  ^UU\  etc. 

Sir  Charles  Russell.  -  Tl,,.,.  .Mr  I'lidps,  I  il.ink,  iv^ivj-s  I  hut  llioso 
words  iiro  his. 

A  l.rllip.|ciil  iim>  ,  niKlrr  cxtiviiic  nriTSMiy,  niii.f  nculral  li'iiiLiry  ami  .lo  wlial 
IS  artiiallv  iii'ccssary  lor  iu'dlriijoii. 

Mr  Justice  Harlan.  —  Is  thai  yours,  Mr  l'hcl|is.  or  Mr  W  harlons? 

Mr  Phelps.  —  Mr  \\  hurlon's. 

Sir  Charles  Russell.  ~  An;  you   i|uil<>  sun\  Mr  I'ht'lps.' 

Mr  Phelps.  —  I  aiu  quite  suro. 

Sir  Charles  Russell.  —  II  is  eiiou-li  ih.<ii  I-,  sity  I  huvonot  thu  svei-ht 
"''■  I'M'  iiullM.rilx  of  in>  IVi.Mi.l  Mr  l'h..||,s;  I  hi.v.'  only  Ih,-  authorilv  of 
Mr  Wharton,  and  In-  treats  it  as  a  l.diiKcT.uil  art.  I  am  sorry  I  liaxo  nol. 
both;  i)ut  I  sliall  ho  ronlcnl  willi  ont;. 

Iliil  vxli.'thcr  war  s\as  lornially  dwlarcd  or  inforniaily  declared,  the 
a.ls  were  in  the  natinr  of  helli-ereni  arts,  direeted  to  |iultin^'  down  the 
persons  who  were  asMiniinj;.  willi.iul  aulhorily,  juriMJielion,  and  who 
were  eoniniitlin-;  aels,  as  I  havt;  said,  of  land  piracy.  Thai  is  praelieally 
all  that  one  can  sun  of  it. 

Tlie  next  ease  cited  is  the  ease  of  the  Cnrolino.  on  pa-e  i;i:{.  That, 
was  a  ease  where  there  was,  or  Inid  re.enlly  heen,  an  ailual  ivliejlioii  in 
Canada.  W  hal  happened  was  this  :  ll  appears  from  the  eorrespon- 
den.c,  whi.'h  I  shall  prex'iills  refer  lo,  thai  this  vessel,  the  Candine, 
was  armed  hy  a  nuinher  of  persons  aelinj;  in  >\inpalhy  wilh  the  rehel- 
lioii.  These  persons  (;ot  I  he  vessel  lo  Ihe  river  which  connects  Lake  Kric 
wilh  hake  Ontario. 

TIk;  How  of  the  water  is  from  Lake  Krie  iiilo  Lake  Oiitaiio,  and  Lake 
Krie  divides  )  ianadian  from  I  niled  Stales  Icirilorv .  Thcv  p.l  tjii.,  vessel, 
inlendiii);  to  use  il  as  an  olVen>ivc  weapon  aj'ainsl  C.anaihi,  inio  the 
river  whieh  miiles  Lake  Ijie  wilh  Lak.'  (Iiilariu.  and  tiiey  ;;ol  l.i  Ih,; 
side  of  III.'  river  ne\l  lo  Aiiii'ricaii  lerrilnrv.  In  lliat  coiidilioii  uf  lliin-s 
llie  Canadian  anihorilies  sciil  d,>wii  an  armed  loicc,  look  jiossession 
of  Ihe  vessel,  and  heiiif;  iiiialile  h.  lake  lier  awiu  .  thcv  deslroved  her  as 
liein- an  .'n^ine  „(  nll'eme    dirccled  a-,iiii>l  her.      M\  friend  Mr  l(o\  has 

i)een  -dod  enoujih  to  -\\i- a  shorl  iiole  which  he   lia>  exiracled  I'r 

parliamenlary  paper  which  |  have  here,  and  which  I  have  read,  hiil  Hie 
nolo  gives  Ihe  facts.  The  case  of  the  I  nileil  States  is  sol  oul  in  a  despatdi 
from  Mr  Stevenson  to  Lord  i'almerston.  dated  the  22nd  of  .May  IH.'IM. 

.Vceordiuf?   lo   Ihis  despatch,  there  was  an   iiisurreclioii   in  Canada. 
The  Caroline  was  an  unollendiii';  llniled  Slales  vessel.     She  was  seized 
in  a  United  States  port,  set  on  lire,  and  sent  over  the  falls  of  iN'iagara. 
Tiial  is  the  slalemeiit  of  Mr  Stevenson. 

The  llritish  ease,  on  the  other  hand,  is  si-l  uiil  in  a  despaleh  from 
Lord    I'almerston  lo    Mr  Stevenson,  dated  the  22nd  of  .\u-iisl,   18il, 


—  lOHH   — 

Acnii'ilin^  In  lionl  I'aliiicrsnirs  iiciiiiiiil  ol  the  riicis,  ii  siniill  IiiiihI  i>( 
('.iiiijiiliiiii  I'l'lii^i'i-s,  will)  IiikI  IiiKi'Ii  >lii'llt>i-  ill  III)'  slali'  ul  Nfw  N'mk.  ruriiiril 

II  li'iii:iii'  willi  I  iiili'd  Sliili--  cili/i-ii"  Inr  llir  |>iii'|mii.(>  nl  iiiMuliii^  Uri- 
li^li  li'iriliii'v .  Mill  Id  aid  in  IIh-  civil  war,  wliiili  diil  mil  i'\i>.|,  as  l.oi'd 
I'aiiiii'isliiii  niiilfiidi'd,  liiil  In  iiiiniiiil  in  lli'ili>li  liri  iliiiv  riddii'iv ,  arsiin 
and  iiiiii'diT.      Al   llif  I  iiili'd  Slali'^   |iii|-l   n\'  S('lilit>sri',  wilji  llii-  roiini- 

vaiii r  llir  aniliiirilii'-  liii-i'i-.  Ilic  (.andiin-  idilainrd  iniiniliniix  ol'  wai 

I'i'iini  lilt'  |iiililit'  >.|iii'i->.  Miiiii'  ulwliirli  wi'i'i'  riiii\i-\i'd  In  .N,i\\  Island,  in 
Itrilisli  li-ri'ilni'v,  Inr  IIh'  aiinvi'  iisfs.  Tlic  jtrili-li  Imal  Mii'iiri^'d  lln- 
M'»rl  III  Srlilnssrr  liailmr  al  lli^lll,  icinnxcd  llii'  cliw,  scl  il  nil  lilt',  and 
It'l  il  ili'ill  tiMT  lilt'  rall>  .Mr  Wt'lislt  r.  wlm  linn  \sas  llif  MiiiisItT  <il 
Slalt',  \M'ili'->  ill  rt'l't'i'i'iH't'  In  lliis  inall<'i'  llit>  laii^iia;:f  wliiiji  I  lia\i'  i|iiidi'<l : 
al  a  laltT  sla^i' dl' llii' di|ilniiialii' di<i'ii«siiiii.  aiitl  rt'|ii'aliii^  liis  xit'w  nl' lilt' 
lat'l-.  ^a\>  : 

riliii'l    lliM-i'    I'Mi'lllll-l.tlli  i'>,    .111(1    llllili'l    II Illllll>'i||;ili'l\   I'olllli'i  It'll   Willi   llli' 

tl'Illl>.irll"ll    ll^l'lr.     Il     will    III'    |n|'   Ih'l     M,l|l'.|\    -    liilVi'lllllll'lll    In   ^l|li\\    ll|HI|l    Wlhll    >l.tll' 

liT  l.ti't"  ailil  wll.ll  lllli'^  III  ilili'lli.tl|iili;il  l:iw  llir  ilr^ll  lirlmii  nl  llir  ('..imlllir  K  Ik  In' 
ilt'l'i'iiili'il.  Il  will  lie  I'lir  lli.il  liiiNi'iiiiiii'iil  III  -liiiw  a  niri ->ily  n|  s,ll' clt'lfiici',  iii<. 
lalil.  iiM'l'-wlii'liiiMl;;.  Ii'.iviii;:  li"  rliiiirr  nl   nii'aii>  ami  im  Mimili  III  Ini  ili'lilirralidli, 

II  i>  M'l  (iiil  al  |ia^t'  Isti  III'  Mil'  |iriiilt'd  .\r;iiiiiii'iil,  in  wliiili  Iliis  fast; 
is  rt'l'i'irt'il   In. 

I  liaM'  niiiv  liiiaiiv  In  rrail  llii'  jn^liliraliiiii  which  l.nnl  I'ahiKM'sliiii 
|inl  i'nrward  Inr  Ihc  ad.  wilji  which  i'\|ilaiialinii  Ilic  I  iiili-d  Slah's 
was  cniili'iil.  and  dill  iml  |iur-iii'  Ilic  niiillci' riirllici'.  'I'lii' ih>s|iatc|i  rrinii 
Lni'il  I'aliiicislniiis  d.ilcd  Mil'  L'Tlli  \ii,l;ii-'I.  |N<  I .  .iiid  i- scl  mil  al  |ia;ii' .'Hi 
III' Ihc  ciiii'cs|i,iiidi'nci'  rclaliii^  In  llii^  niallcr.  lie  ;;i\c>  Ilic  -lalcincnl 
and  r.icl-  wliii  II  I  ha\c  ciidcaMircd  In  siiiiiniari/c. 

The  President.         WV  haxc   iml   ;:nl  Ihal. 

Sir  Charles  Russell.  .Nn.  I  ^hall  hand  llii>  In  Ihc  'rrihntial  il' 
lhc\  Ml  tlc^irc  il.    II  i-  ii|inii   a  niallcr  ii|inii  which  Ihcrc  is  nn  dis|inlt' as 

III  lad.  I  am  rcailiiin  lii>|ni'ical  dncnnicnU.  l.nnl  l'aliiicr>lnii  ^ncs  nn, 
al'lcr  slaliii^  Ihc  lads  \cr\  nnich  a'<  I  ha\c  dc>crihcd  llicni.  and  savs  : 

111  llli^  ^lal••  III  Illinois  ,1  Miiiill  Ii.iihI  n|  Caiiaili.iii  iclili:i'i'-,  wlm  had  laki'ii  >lit'lli'r 
III  III!'  Slalc  nl  Ni!w-Yiii'k,  I'wi'iiictl  a  Icajiuc  wllli  a  iiiiiiilii'r  nl  rili/.i'ii>  nl  Ilic  I'liilcil 
Male-  Inr  llii'  pur|iii'-i'  nl  iinailiii;;  Ilic  l)rill-li  li'iij|nr\.  iml  In  jniii  a  |)arl,\  cii^r;i;.'cil 

HI  i'imI  w.ii.  I aiHi'  rl\il  war  al  llial  liiiic  in  l.aiiaila  llicic  was  imiic,  lint  in  iirilcr 

I'l  cniiiiiill  williiii  III!'  Iliili'-li  li'iii|ni'\   lilt'  I'liiiio  nl  mliliciv  .  aiMili.  anil  iiiiinlcr. 

Ill  1  .Majc-I\  -  liuvi'i  iiiiniil.  anil  Ihr  Majc-lN  >  \lliii>lci  al  \\  .i>liiiii;lnii  Inim'  callcij 
llii'M'  |)cii|ilc  piialcs.  anil  Ilic  .\iiicricaii  sccrclaiN  nl  Slalc  in  a  icccnl  imli'  In  Mr  Knx 

nllM'I'M'-,  Ihal  Ihl-  name  callllnl  |il'li|icrl.V  h-  a|l|i|iell  In  lliein.  Ihc  rilllel>i;;llell  is 
liailv  In  ailniil  llial  leclinirallv,  (he  Wnlil  ■  piLilc  '  is  a|i|ilieil  In  |ier-nlis  wliii, 
willinul  aiillini'ily  iii'  cniniiii-sinn.  rnniiiiil   n|inii  Ihc  hi^h  seas  ihe  Clinics  wliicli 

Illis  hallll  III  iiirciiilel's  lleleinillicil    Ininliilllil   II  |ii  ill  I  lie  lallil ',    lull    irilll^    lel'lll    i>    ill 

this  lase  iii,i|i|iin|iii.ilc,  il  i>  >u,  iml  nji  acciiinil  nl'  Ilic  iialiirc  nl  Ihc  acN  wliicli 

llic-c  men  Well'  .iliniil   In  |ici'|iell'alL'.  hill  nil  Ui Illll  nllhc  eleii.elil  nit  which  Ihosi! 

act-  W.Tc  III  he  I  nllilllilli'll 

And  llicn  he  cniielndes  : 

That  Ihi'ic  was  im  Ini  liiicalinn  al  Sihlnsscr  — 


—  10S7  — 

Thill  is  llie  |)liif<>  wlioic  llii>  sliip  wn*  st  i/i-d. 

Hit  Mii|i  ,|y\  Cnvi'i'miii'iil  Mlv  iv.hIv  In  inliiiil  ;  tor  tlinii;;li  llii'  pli.c  l^  .nil,.!!  Kml 
S.liloxcr,  Hit  Majcsly's  (invi'iniin'iil  li.'li.vi' llial  ii.  Iciiiiinl   IxiiMliii:  al  |iiv<i.|il 

(•\\s\-i  IliiTi'.     II  I- .iJMi  |M'ilV(lly  liiii'  Ih.il   iiii   li.Hlililii's  Ii.kI  liiTii  c n ,.,|  ,,ii 

llic  Aiiii'iirini  Mijr,  iC  iiy  lliiil  lAiHc'^-inii  Mr  SIrM'iiH.in  iiii'an*  llu'  \ ricaii  »i(|i'  nl 

IhrMiM'r;  lull  llhil  liiisiijiiit^s  h.iil  Im'i'm  riiinmc'iiii'il  Iin  Ilii;  \ll|c•n^.lll^  i»  imw  an 
hi'.lcirlral  lai  I,  ami  IIhim'  luisliiilji'x  ronsi!<li!i|  In  an  itivaslnn  ■>(  llrili«li  li-iTiliiry  liy 
an  .u'liii'il  foriT  lioiii  Ilii-  «lali!  cil  Ncw-Vork.  In  fail,  lln-  lu'opli-  nf  NcvvYurk  lia<l 
lii'Kiin  III  niaki'  war  aKain«l  Hit  Maji'sly's  lainailian  l'Mi\iiiii-'.      I  liry  liail  ilnni-  -i 

n|p|iaivnlly  Willi  Ihr  ri.iiiii\ai I  tlii-  Aiillmi  ilii-  nf  IIm'  Slah'  ;  iml  i.iily   lli>'  Nrw- 

Yiplk  li'iiil  piy  al  Sililiisvr  llail  Im>I  il-  in'iilial  rliar  irlii,  and  liail  Imi  mni' I'lunilr-' 

laml.  Iinl  nllicr  jMirlinn'i  nl  llii>  li'iiilnrx  nf  Dial  Sl.ili'  liad  a'-^ii I   IIh'  ^aiiii'   rnn- 

(liliiiii. 

lliK-nrnlhrr  of  Iwn  llijn).'s  tiiiisl  111'.     Kjlhrr  llii'iJiiM'intiKhl  n|.N,«   Vnrk  kimw- 
ilifdy   anil   inli'iilinnally  |ii'niiill>'il  II, i>   lianil  nl   inv.nli'i-  In   ni;;aiii/i'  ami   i'i|ni|i 
Ihomsclvi's  wilhiii  Ihr  Slalr.  ami  to  arm  tliriiisi'lvi"*  lor  war  a;;aln«l  llrllisli  Icrri 
Iniy,  niil  nl  Mil'  inililary  sinus  nl  lln-  Slalr  ;  nr  I'l-i'  lln'  Slab'  llnvri  iinniil  liail  In, I 

lis  anllini  jiy  ,,vrr  till' linnl.'r  ilislnils:  .iml  llinsr  ,||s|rlr|s  wiir  Inr  llir  iinl  m 

<i|H'n  ili'liami'nl  III,,  pnwi'l  nl  |||i'  Slali'  llnM^i  iinn'iil,  a-  Will  as  al  uai  Willi  llir 
"|i|insilc  III  ilish  |iriivimi'. 

Ill  till'  lirst  rasi'  till'  llrilisli  Vnllini  iliis  m  i:,iii.ii|;i  Ii.hI  ,i  i  i-IiI  In  ii'lalial''  w  ii  Inr 

War;  in  llii«  srroml  casi'  Hiry  wci Inn^iM  liniiml  |.>  rr,|ii  rl  as   m'lilial  tlial   |ini- 

li'iii  nl'lcrrilnry  wliicli,  hv  ^hakiiii;  nil  iN  nlinlji'mi'  In  a  ni'iilr.il  (inviMiinii'iil.   li.nl 

rrasril  In  lii'  iii'iiliaj,  anil  i|i|  ri'ilaiiily  Iml  |m'  riilillnl  |.>  llir  |iriv  ih';;.'  nl  |irn|ir- 

lilifj  pi'l'sDiis  will!  Well' ailiM'ly  I'ligagi'il  in  making  war  ii|inii  Her  Maji'^ly  h  In  n- 
lory ; 


NViii'llii'r  lliiil  vii'w  WHS  ii;;lil,  or  wiii'tlicr  il  was  winii^,  I  iuii  niilv  ron- 
ciM-iii'il  ill  >lii)wiii^  Ihiil  Mil'  jiislilii'iiliiiii  nf  llii'  iiniii'i'iiiM^'-;  w;is  ii  jiisliliiii- 
liiiii  Itiisi'ii  ii|iiiii  II  iii'llii^iTi'iii  i'i,::lil,  mill  iis  Lmil  I'iiImiit^Iiiii  lii'ihiii'd.  jl 
w:i>  iiii  ml  ol' lii-t'i'iiii-  nnimis|  im  ml  nj'  wiir:  mnl  il  is  i'miiii<;|i  In  I'liiiclinlf 
Iliis  sldi)  III  siiy  lliiil  alliT  siiiiii'  riprii'>|Miiiili'iiri'  llir  iiiilliiprilii'>  ul'  lln' 
i  iiilril  Slali's  ai'i'('|ili>il  lliiil  i'V|iliiiiiilinii,  ami  iliil  iml  |ii't'ss  any  rjaitii  Inr 
i't!|iai-alioii. 

Mr  Phelps.  — Tin"  rniri'spiiiKlpiiri'  mi  whirli  Iliis  mailer  was  iiiiirjii- 
ili'tl  was  iuilwceii  .Mr  WcIisIit  aini  Lonl  Vsjihiirlim.  and  was  ula  mtv  dil- 
fi'ivnl  idiaraclcr  rroiii  llial. 

Sir  Charles  Russell.  —  I  dn  iml  lliink  il  is  nl'  an  I'ssi-nliallv  diU'iTi-nt 
I'liarai'li'i'  riuiii  llial.  .M\  ii'iii'in'i!  I'liriid  i>  so  rnnrltMiiis,  llial  I  am  siiii' 
ill'  Wimid  mil  iimKi'  llial  nlisi'iMlliiMI  llllli's>  llr  llliill;:lll  il  was  Wi'il  11)1111- 
(led.  \\  I' Iiiim;  llii' i'ipiri'>|Hpndi'iiii' iiT  Liiid  Asliliiiiliiii  al  jiajji'  1811.  and 
I  dii  mil  aiiinil  Unit  il  dillVi's  in  iin\  sciisi'.  I  dn  iiIwitm'  Iliis.  Iliai  l.nrd 
.Vsliimrliiii  laki's  ii|i  IIm'  |anj;iiiif;i'  wliicli  Mr  WVIislfr  riirniiilali's,  ami  says 
Hint  vdii  IniM- III  sliow  Dial  lln'  iir;\ssily  I'ur  wlial  \on  did  was  iiislaiil 
and  iivi'i-wlii'jmin^.li'avin^  iiiirliiiii'i'iirini'iin'-.ami  no  niniiii'iil  roidi  Hliora- 
limi :  and  Lnni  Aslilini'lon  iirini'i'ds  In  simw  llial  il  rami'  williin  llial  iirin- 
i'i|ile.  (till  I  iiiii  nol  awai'i'  llial  llit'ii-  is  any  ulliir  dilVerfiico  holwui'ii 
llii'iii. 

Mr  Phelps. —  Tin- dill'iTi'mi' was  mil  |ii>l  n|iiin  llii'  s;iiiiiml  of  hi'iiiu  an 
ail  (if  war  nr  III' lli(>  I'nili'd  Slates  liavin;:  ins.  its  eliiiraitei' of  nential  ter- 
ritory: l)iil  simply  as  an  ail  of  sidl'-doleii.c  against  a  liiind  of  rol)bers. 
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Sir  Charles  Russell.  —  He  il  so.  I  think  I  have  in  efl'ect  already  said 
so,  i)crausc  I  pointed  out  that  in  answer  to  Mr  Webster,  who  says"  can 
yon  in  juslificalioii  of  this  show  thai  tiie  necessily  was  instant,  overwliel- 
ming,  leaving  no  choice  oi' means,  and  no  monicnt  lor  deliberation  ", 
Lord  Ashburton  proceeds  to  accept  llial  and  justify  it. 

Now,  before  the  Tribunal  rises,  as  niy  learned  friend  has  been  good 
enough  to  call  altenlion  to  this  point,  let  me  refer  to  the  bottom  of  page 
180.  Lord  Ashburton  says  : 

flivc'  nio  leave,  sir,  lo  say,  with  all  possible  admiration  of  yoiu'  very  in^'ciiious 
discussion  of  the  (icneral  principles  v.liicli  an^  supposed  to  novorn  the  riglil  and 
praclice  of  interference  by  llie  people  of  one  country  in  the  wars  aiul  (piarrols  ol 
others,  llial  lliis  pari  of  your  arj;unient  is  lillle  appliiahU^  to  our  iunii'-'ilialo  case. 
If  Great  Britain,  America,  or  any  oilier  country,  sutler  tlicir  pcoph;  to  lit  oul  expedi- 
tions to  take  part  iu  distant  ipiarrels,  such  conduct  may,  accordinfr  to  tin  circums- 
tances of  each  case,  be  justly  matter  of  complaint,  anil  [lerliaiis  these  transactions 
have  generally  been  in  late  times  too  uiucli  overlookeil  or  connived  at. 

That  is  very  mucli  what  Lord  Palinerston  had  said  : 

But  the  case  we  are  considering  is  of  a  wholly  dilferent  description,  and  may  ho 
best  delernnnod  by  answering  the  Ibllowing  (pu'slion  :  Supposing  a  man  standing 
on  ground  where  you  have  no  legal  right  to  follow  him,  has  a  weapon  long  enough 
to  reach  you,  and  is  stril%ingyon  down  and  endangering  your  life,  bow  long  are  you 
bound  (o  wait  for  the  assistance  of  the  authority  having  the  legal  power  to  relieve 
ymi  ?  Or,  to  bring  the  facts  more  inwnediately  home  to  the  case,  if  cannon  are 
moving  and  setting  y\\>  in  a  battery  which  can  reach  yon,  and  are  actually  destroying 
life  and  property  by  their  liri; ;  if  you  have  remonstrated  for  some  lime  withcnit 
effect  and  see  no  [irospect  of  relief,  when  begins  your  right  to  defend  yourself, 
should  yon  have  no  other  means  of  doing  so  than  by  seizing  your  assailant  on  the 
verge  of  neutral  territory? 

The  President.  —  I!  is  not  necessary  for  your  case  to  setllo  whether 
that  it  is  an  act  of  legitimate  self-defence. 

Sir  Charles  Russell.  — That  is  what  Lord  Ashbiirlon  said. 

The  President.  —  I  think  that  is  perl'eclly  right.  1  believe  he  is  more 
moderate  and  appropriate  in  his  terms  than  Lord  Palmerslon  was. 

Sir  Charles  Russell.  —  Lord  {•almerston  was  ji  man  who  used  strong 
language,  or  at  all  events  had  the  credit  of  doing  so. 

The  President.  — "Well  I  suppose  if  you  sa\  so  there  was  no  harm  in 
my  saying  what  I  did. 

Adjourned  till  lo-morrow  at  I  l.3il. 


TWENTY-EIGHTH  DAY.  MAY    26™,    1 SO3 


Sir  Charles  Russell.  —  Mr  I'residonl,  [  wish  lo  recall  to  tlie  minds  of 
the  ineinbers  ol'lhc  Trihuiial  Iho  siihjoct  wo  aro  discussing,  and  llio  posi- 
lion  thai  it  holds  in  liie  main  argument  in  the  case.     I  iiave  dealt,  as  the 
Triltunal  will  iememi)er,  with  the  allej;e(l  claims  of  property  in  llie  seals 
and  of  an  alleged   invasion  o(  right  as  regards  lint  industry;  and  I  have 
endeavoured  lo  establish,  and  I  hope  have  estahlished,  that   Ihere  was 
neither  properly  i  1  the  seals,  nor  any  right  to  the  induslry  invade<l  hy  pe- 
lagic sealing;  and,  Iherefore,  1  have  staled   that  if  were  no  rights  which 
called  fororantliori/.ed  protection  or  jusliliod  prolectioii,  it  was  not  ne- 
cessary lo  discuss,   or  essential  lo   discuss,  what  would  have  been  the 
rights  of  protection  had  properly  in  fact  existed,  or  had  the  rights  of  the 
industry  in  fact  been  invaded.  Ilul   it  is,  nevertheless,  not  without   im- 
portance to  follow  my  learned  friend's  line  of  arginnenl  and  illuslrations 
as  set  out  in  this  Argument,  in  order  to  see  whether  it  alfecls  in  any  way 
the  Irulh  of  the  proposition  that  the  pacilic  rights  of  nalions.lliat  is  to  say 
Ihe  rights  of  nations  in  time  of  peace,  ag-ainsl  ships  ofa  friendly  Power  on 
the  high  seas,  arc  of  an  exceedingly  restricted  and  narrow  k    ;d.     \Vo  must 
assumi!  that  the  industry  exists,  iind  I  hat  my  learned  friends  have  produced 
in  argument  the  cases  which  they  believe  are  most  in  point  to  establish 
their  view  of  what  the  rights  of  self-])reservalion  and  of  defence  will  justify 
nations  in  resorting  to  in  lime  of  peace.     Therefore,  it  cannot  be  said, 
I  Ihink,  (hat  the  time  is  wasted  in  discussing,  as  I  must  do,  these  cases, 
I  had  referred  to  Ihe  case  of  Ihe  •'  Caroline";  I  have  only  further  to 
say,  in  relation  lo  il,  thai  from  Ihe  sland|)oint  from  which  I  am  asking  you 
to  consider  the  question,  it  is  entirely  unimporlanl  whether  you  are  lo 
lake  the  ground  upon  which  Lord  I'idmerslon,  in  the  early  part  of  the 
correspondence,  based  the  action  of  the  Mrilish  (Jovernmenl,  namely  that 
il  wasan  act  done  to  putdown  a  body  of  marauders  who  werecontemplatin"- 
oifensive  operations  on  lirilish  lerritoi'y,  orwhellier  you  are  lo  adopt,  as 
Lord  Ashburton  did,  the  formula  put  before  him,  or  suggested  to  him,  hy 
.Mr  Webster  when  he  used  that  emphalic  language  pointing  out  that  the 
strict  emergency  of  the  case  could  aloni!  juslify  any  exceplional  measures. 
I  conclude  my  reference  (o  Ihe  subj(."cl  by  citing  the  fact  that  Lord  .Vsh- 
burlnudnally  mad-  akind  of  apologetic  slatement.aiid  lliat  is  rather  signi- 
licaiitiu  reganl  lo  Ihe  mailer,  showing  llial  he  regarded  it  on  the  border 
line.     Chancellor  Keid  in  bis  "  lulernalional  Law  "  referring  to  the  mailer 
(at  page  li«  of  (he  2nd  edition  b\  Mr  Al)dy)  says  Ibis  : 

Hit  Mnjosl.v's  (iovcnnueiil  li;iviii,i.'sliilcd  llicir  n'uri'l  al  (he  violalion  of  loniloiy 
coniiiliiiiied  <il',  ami  al  Iho  omission,  or  nctrlucl,  Id  cxpiuin  and  apologi/.u  lor  dial 
violalion  al  the  lime  of  ils  occurreucu. 


—  I0"0  — 

And  so  forth. 

Tlic  maltcr  was  then  allowed  to  drop. 

Mr  Phelps.  —  Were  yoii  reading  tlie  language  ol  Ciiancclior  Kent  or 
iMi'  .'vhdy  liic  editor? 

Sir  Charles  Russell.  —  Tins  is  llie  original  text.  It  is  noticeable  also 
llial Lord  (lanipbell  who  lillcd  very  lii,';li  judicial ol'dces  in  Kngiand  —  at  one 
tiuu'licwas  Lord  (]liiof.lurticc  after  having  been  .Mtorncy  (ieneral,and  he 
was  allorwards  Lord  Chancellor  —that  he,  in  reference  to  the  case,  land 
this  is  noted  at  page  1 87 of  my  learned  friend's. Vrguinenl)  refers  to  the  allair 
of  the"  Caroline  "  as  being  a  difficult  matter,  and  he  then  goes  on  to  say  : 

liven  l.iird  Gicy  Inlil  mo  lie  lliniiulit  we  were  (iiiilu  wi'ong-  in  wlial  wi'  had  done. 

And  be  goes  on  lo  say,  assuming  llu^  facts  (o  be  as  he  states,  that  be, 
Lord  Campbell,  lliinks  it  was  jusliliablc.  I  read  Ibis  for  this  purpose.  It 
makes  very  Utile  lor  my  learned  friend's  conlcniion  to  cile  isolated  cases 
in  which  things  have  been  done  by  particular  (iovernmenls  and  in  parti- 
cular circumstances,  and  lo  show  that  those  (iovernmenls  sought  to 
justify  what  Ibey  bad  done  under  inlernalional  law  :  the  fact  that  they 
sought  lo  justify  it  under  international  law  would  not  |)rove  that  it  was 
international  law. 

A  large  number  of  cases  of  that  kind,  acquiesced  in  by  ditlerent  Go- 
vernments, might  go,  accoi'ding  lo  the  extent  and  llie  nmnber  of  instances 
and  tin;  period  of  tinn'  over  which  they  evtendiMl  —  the  general  ac(|uie- 
scence  and  consent  would  go,  according  lo  llie  vidumc  and  importance 
of  llie  cas(!s,  a  cerlain  way  lo  pro\e  what  was  inlernational  law  :  but  iso- 
lated instances  would  not. 

The  next  case  my  learned  friend  refers  lo  is  at  page  1;)3  of  Ibe  priidcd 
book.  That  is  ilie  case  of  the  fori  on  Ihc  Appalacbicola  river.  This 
was  a  case,  sboi'llv  staled,  of  |)utlingdown  a  band  of  marauders.  I  should 
have  said  Ihal  in  every  one  of  lliese  ci.ses  we  have  tried  lo  gel  al  Ibe  ori- 
ginal documenls;  if  il  be  a  United  States  cas(,>,  al  the  United  Slates  docu- 
ments; if  it  be  a  llrilish  case,  al  the  Hritish  documents.  This  was  a  United 
Slates  case,  and  I  will  refer  foi' a  momeni  lo  what  is  said  in  llie  argmnent 
about  il.  I  will  lirsl   fiuid   llie  accouiil  in  llie  Uiiiled  Stales  .\rgument. 

In  ISI,'i,  iindei'  iii'diM's  of  Mr  Mumiie,  nieiisnres  witi'  InKen  loi-  llie  destnieliiin  n( 
a  Inii  held  hy  onllaws  iilall  kinds  i>n  the  .\|i|ialaehie(ila  ltiv(<i'.  Ilieii  uilhiii  S|iani>h 
lorriliiry.  Iroin  which  parlii's  hail  j,'(jne  luilli  In  pillaj;c  wilhin  llie  I  iiiled  Stales. 
The  giivenior  of  Pcnsacolaluid  hecii  called  upon  lo  repress  llie  evil  and  punish  the 
niaranders,  hnl  he  relnsed;  and  on  his  refusal  the  Spanish  leriileiy  was  entered 
and  the  fori  atlaeked  and  destroyed,  on  the  ^i(jnnd  of  necessity. 

.\ow  I  lake  the  original  United  Statesdocuments;  and  I  referfirsi  to  the 
communicalioii  IVom IbeaeliiigSecretary  ofWar.CeorgeCraham, loCeneral 
(iaines.     I  am  reading  from  page  1 1  idid'lbt^l  niled  Slates' Ol'jicial  Papers  : 

The  papers  have  heeii  suhiniUod  to  the  I'residenI,  and  I  ani  inslriieled  hy  iiini 
to  inform  ynn  lliat  he  approves  uf  the  iiio\eiiienl  of  tiio  troops  from  Fori  iMonl- 
^■omery  to  I'orl  Seoll.  The  appearance  of  (his  additional  t'orci!,  he  flalli'rs  him- 
self, will  at  least  have  the  etlecl  ol  reslraininy  the  Seniinoles, 


—  1091  — 

those  are  the  Seminole  Indians,  with  whom  the  United  States  was  at  that 
time  at  war, 

from  comniillinn'  I'ai'llio''  duprodations,  and  perhaps  of  inducing  lliem  to  rnaice 
reparalion  for  llic  mun.ors  which  tlioy  iiavo  committed.  Sliould  lliey,  however, 
persevere  in  tiieir  refusal  to  make  such  reiiaralion,  it  is  (he  wish  of  the  President 
that  you  should  not  on  thai  nccounl  pass  the  lino  and  make  an  allack  upon  them 
within  the  limits  of  Florida  until  you  shall  have  received  further  instructions  from 
this  Dciiartment. 

And,  on  |)a?,e  1141,  there  is  a  Curthcr  communication  to  the  same 
gentleman  commanding  the  United  Slates'  forces  : 

Should  Ihi'  Indians,  however,  assemble  in  force  i,n  the  Spanish  side  of  the  lino 
and  persevere  in  committing  huslilities  within  the  limits  of  Iho  United  States,  you 
will  in  thai  event  exercise  a  sound  discrelion  as  to  the  propriety  of  crossint;  the  line 
for  Ihe  purpose  of  attacking-  them  and  breaking  up  their  towns. 

The  proclamation  0.  General  .lackson  on  the  29lh  of  May,  1818.  com- 
pletes all  1  need  trouhle  you  with  in  this  connection.  This  is  tlie  Procla- 
mation : 

* 

Major-General  Andrew  Jackson  has  found  it  necessary  lo  take  possession  of 
I'ensacola. 

He  lias  not  been  [iromptcd  to  this  measure  from  a  wish  to  extend  the  territorial 
limits  of  the  United  Stales,  or  from  any  unfriendly  feeling  ou  the  part  of  the  Ame- 
rican Uepnhlic  to  the  Spanish  Government.  The  Seminole  Indians  inhahiling  the 
territcjries  of  Spain  have,  lor  more  Ihan  two  years  past,  visited  mir  frontier  settle- 
ments with  all  the  hornjrs  of  savage  massacre.  llol|ili-ss  women  have  been  butch- 
ered, and  the  cradle  stained  with  Ihe  blood  of  innocents.  These  atrocities,  it  was 
expected,  would  have  early  attracted  the  attention  of  the  Spanish  fiovermnent  and, 
faithful  to  existing  Treaties,  speedy  measures  adopted  for  their  suii|iression.  Hut 
so  far  from  being  able  to  control,  Ihe  Spanish  autborilies  were  often  compelled, 
from  policy  or  necessity,  to  issue  munitions  of  war  to  these  savages;  thus  enabling, 
if  not  exciting,  them  to  mise  the  tomahawk  against  us. 


That  is  ills  justilication.  I  need  not  point  out  that  that  is  a  stale 
of  war. 

Mr  Phelps.  —  Von  do  not  mean  thai  that  is  the  transaction  Ihat  is  re- 
ferred to  in  my  .\rgunient;  thai  is  three  \cars  later  —  the  occupation  of 
I'ensacola  for  a  (lill'erent  reason. 

Sir  Charles  Russell.  —  Ves.  this  is  the  occupation  of  Pensacola  that  I 
iiiivo  hccn  reading. 

Mr  Phelps.  —  lliil  it  is  some  years  after.  I  do  not  oiijoct  lo  your 
reading  it,  of  course. 

Sir  Charles  Russell.  —  1  assin'e  you  it  is  pari  of  the  story  and  the  same 
transaclion.  It  hegius  on  October  ITlh.  or  at  least  (lie  earliest  conimuni- 
caliou  I  have  road  is  then,  and  Ihe  proclamation  of  (ieiieral  Jackson,  after 
Iheattack,  is  on  the  :»!»lh  .May,  ISI8.  The  mistake  that  my  learned  friend 
has  fallen  into,  with  great  deference  is,  that  it  is  not  1815  hut  1817.  I 
lliiuk  thai  my  learned  friend  will  lind  we  are  right  in  that. 

l.tH 


—    I(>!ti   — 

\Vc  linvo  liiul  a  carerul  searcli  made  llir(Ui;;li  llii;  whole  oltlieAinerieaii 
papers  ol'llic  lime,  and  llial  is  llie  only  one  snIucIi  we  can  idenlify  as  Itoin^ 
referred  to  in  this  Arjiunienl.  Ihil  whatever  liie  lime  may  l)e,ms  h-arned 
friend,  I  thiniv,  will  not  deny  thai  the  slalcmeid  in  his  Ari;nmenl  that 
it  was  "  held  hy  outlaws  of  all  kinds  on  the  Appalaehieola  Jtiver,  then 
within  Spanish  territory,  from  which  parlies  had  {^one  forth  lopilla^c  within 
Ihe  I'niled  Slates  "relates  to  the  Seminole  Indians  lo  whom  I  have  refer- 
red. Ahont  Ihal  there  can  he  no  donht. 

.Now  the  next  case  which  my  learned  friend  refers  to  is  al  the  hollom 
of  tiie  same  page  : 

A  siniilai'  case  was  tluit  nl'  Gn-ytowii.  It  was  a  poi't  on  Ilic  Mus(|iiitii  roasi,  in 
wliieh  sdiiic  I'liili'il  Slates  i-ilizL'iis  ri'sidcil.  Tlicsc  citizens,  ami  others  iiilcrcsti'd 
witli  lliciii  ill  luisiiu'ss,  were  siilijcclcil  to  ^'ross  iniiitjiiitics  and  iiijuiii's  liy  lliu  local 
authorities,  who  were  Hiitish.  lint  who  prolessed  lo  act  fioiii  the  aiilhoiitv  of  Ihe 
kiiif;'  or  chief  of  the  iMosquilo  Islands.  The  jiarlii'S  then  apiiealed  lo  thi'  eoin- 
inandcr  of  Iho  Uiiiieil  Stales  sloop  of  war  ('i/iiiii\  then  lying  near  the  port,  for  pro- 
tection. To  punish  the  authorities  for  their  action  he  hondiardeil  Ihe  town.  I'or 
this  act  he  was  denounced  hy  the  lirilish  residents,  who  claimed  that  the'  Ihitish 
(iovernuKMit  had  a  protectorate  over  Ihal  rciriou.  His  action  was  sustained  hy  Ihe 
("loveruuient  of  tin'  I'niled  Stales,  the  lironnd  heini;  the  neiossily  id'  punishini;- 
in  this  way  the  wroni:  to  citizens  of  the  United  States,  and  pievenlinfr  its  conti- 
nuance. 

Now,  here  again,  wc  have  the  Oflicial  Papers.  The  I'nited  Slates' 
President,  al  that  time  Mr  Franklin  Pier<'e,  in  his  Message  lo  Congress 
explains  this  occurrence,  lie  savs,  id'ler  referring  to  the  position  of 
American  interests  in  Central  .\merica,  an<l  to  the  necessity  for  estahlish- 
Mig  inler-oceanic  communicalion  across  the  Isthmus  — 

\  Company  was  or.ijanizod  under  the  autlioiity  of  the  Slate  o|  Nicaragua,  hut 
comiiosed  lor  the  most  part  of  citizens  of  the  L'niled  Slates.  I'or  Ihe  purpose  of  opi.'U- 
inu  such  a  transit  way  hy  the  Hiver  San  ,luan  and  Lake  .Nicaragua,  wlii(di  soon 
hi'caini'  an  eligilile  and  niuch-nsed  route  in  Ihe  transportation  of  our  citizens  and 
their  properly  helween  the  Atlantic  and  Pacilii'. 

Mi'anwliile.  and  in  anlicipalimi  id'  the  completion  and  importance  id'  this  transil- 
way.  a  nnniher  ofaihenlurers  had  taken  possession  of  the  old  Spanish  Port  al  Ihe 
mouth  oj  the  llivcr  San  ,hian  in  open  dcliance  of  Ihe  State  or  Stales  of  llenlral 
.\nierica,  which,  upon  tlieii' hecomin;.'-  independi>nt,  had  riiihtfnll.v  succeeded  lo  Ihe 
local  sovereif:nl\'  and  jnrisdiclion  of  Spain.  These  adventurers  undertook  to 
chau;.'!'  the  nanu'  id' the  place  ironi  San  ,jnan  del  .Norte  lo  (ireylown:  and  thou^ili 
at  tirsi  pretendint;-  to  acl  as  the  suhjecis  of  the  lieiiiions  Sovereign  of  the  Mosipiilo 
Indians,  they  suhseiinently  repudiated  Ihe  conlrid  of  any  Power  whatever,  assumeil 
lo  adopt  a  dislinci  political  ori;aniz:ilinn,  and  declined  Ihemstdves  an  independent 
SovereiMM  State. 


Then  he  goes  on  :  — 

At  a  laler  period,  they  org.inized  ,i  strong  fon-e  for  the  purpose  of  demolishing 
Ihe  uslaljlishment  al  I'linln  .\niias:  hut  this  misehicMuis  design  was  defeated  hy 
the  inlerpiisition  of  one  of  oiu'  Ships  of  War  al  Ihal  time  in  Ihe  llarhour  of  San- 
,luan.  Suhscqucnily  to  this,  in  .May  last,  a  hody  of  men  from  (ireytowu  crossed 
over  to  I'unta  Aicnus,  arrogating  aulhorily  lo  arrest  on  the  charge  of  murder  a 


—  ion;i  — 


iMpliiiiKilOiic  .il'llic  slfniiilMialsoflho  Tninsit  Ciiipaiiy.  Iteiii;;  widl  iiwaro  llml 
llif  cliiim  to  cxorciso  juiisiliclion  IIkm'c  would  hr  rcsisli^d  llini.iis  it  had  broii  on 
|)ruvious  occasions,  llicy  wciil  piciiaivd  lo  assert  il  liy  lorci'  of  arms.  Our  Minister 
Id  C.culral  America  liapjiLMiod  to  |jc  present  on  thai  occasion. 

.\rui  lio  prorcfds  (o  slain  liow  lie  was  lliivaloncd  upon  American  lor- 
rilory;  and  llierciipon  lliey  prorcodLMl  I.,  honihard  llio  town  in  wliich  (huso 
peoplo  look  rcl'u};(i;  and  ho  says  linaliy  : — 

This  pretended  communil y,  a  heterogeneous  asseml)ias(\  gathered  IVoni  various 
countries  and  comiiosed  lor  liio  most  ])art  of  Ijjacks  and  persons  of  mixed  bloo  I 
had  previously  given  oilier  indicaticns  cd' mischievous  and  dangerous  propensities,' 
Karly  in  the  same  month,  properly  was  clandeslinely  ahslracted  Ironi  llie  dnpol  oi' 
the  Transil  Company  and  taken  to  (ireylown.  The  plunderers  ..htained  shelter 
there,  and  lin'ir  pursuers  wore  driven  hack  by  its  people,  who  not  onlv  protected 
the  wrongdoers  and  shared  the  plunder  hul  treated  with  rudeness  aiid  violence 
those  wlio  sought  to  recover  their  property.    Such,  in  substance  are  the  facts. 

And  so  on. 

And,  linaliy,  he  describes  it  as  a  phicc  wliicli  Ihey  were  jnslilied  in 
bombardin},, 

it  was  in  fact  a  marauding  esjablishmeni  loo  dangerouslo  he  disregarded  and  loo 
gudly  to  pass  unpunished,  and  yet  incapable  of  being  treated  in  any  other  way 
than  as  a  piratical  resort  ,>(  outlaws,  .,r  a  .•amp  of  savages,  depredatim:  on  emV- 
grant  trains  or  caravans  and  the  frontier  settlements  of  civilized  States. 

The  bearing  of  liicir  ilhislralion  upon  liic  qncslion  of  soi/ing  and  con- 
liscating  a  shij)  boi'aiis.^  it  canghl  or  was  aboiil  to  calcli  a  seal,  half  a 
dozen  seals  or  ii  dozen  seals.  —  I  suppose  Ihe  numljcr  makes  no  dilfe- 
rence  —  seems  somewiial  remote. 

The  President.  —  Have  yon  oflicial  slalcnicnls  of  the  view  of  Hie 
Hrilish  (iovernmenl  on  liial  business? 

Sir  Charles  Russell.  —  I  am  not  sure. 

The  President.  —  it  was  involved  as  a  protector;  and  it  would  be  inle- 
resliiiii  to  know  what  was  Ihe  view  of  Hie  lirilish  (iovernmenl  as  to  Hiat. 

Sir  Charles  Russell.  —  I  will  see  if  I  jiave  tlie  doenment.  We  have  a 
despatch  wliirli  I  have  nol  read,  and  I  will  go  through  it. 

The  President.  —  it  may  be  of  interest  in  their  view  of  the  question. 

Sir  Charles  Russell.  —  Ves.  I  should  lliink  it  oxceedinglv  likely 
thai  Ihey  thought  Ihal  Ihe  I  nited  Slales'dovernmenI  had  gone  a  great 
deal  loo  far;  hut  I  will  read  the  despatch  in  a  monieul. 

Now  on  page  l.'ii  sou  will  lind  a  referei'ce,  which  will  be  easily  ap- 
preciated, lo  the  Orders  in  Council  of  IHO'.I.  This  is  louching  on  a\erv 
sore  sid)jecl,  though  its  soreness  has  been  somewhat  mUigaled  bv 
time.  One  great  I'ower  was  at  war,  practically,  will,  a  .'ombination  of 
olher  European  i'owers,  and  Ihe  Kmperor  Napoleon  had  prohibited  Bri- 
tish commerce  will,  certain  neutral  ports:  and,  as  a  relalialorv  measure 
of  war,  IJritish  Orders  in  Council  were  issued  exactly  in  Ihe 'same  way 
as  had  been  done  by  Napoleon  :  there  was  a  similar  interdiction  ■  it 
was   acl    against   a.d    :    Ihe    Powers    were   involved    in    a   struggle  for 


maslery,  each  doin);  wliiil  it  cuiild  to  minimise  tlic  pnom\'s  iiowcrs 
of  resislancc  and  atlacK.  NVIial  lifiiil  it  throws  on  tiiis  mailer  I 
confess  I  do  not  know,  hul  I  do  observe  liial  wlieii  the  Orders  in 
Couneii  were  broiifilil  before  prize  eoiiits  for  adjiidienlion ,  tlie  exee|i- 
lional  eliaraeler  of  lb"se  Orders  in  C.onneil  was  recognized  ;  for  I 
see  at  pa-je  lo.'i  of  t'  o  Ar};ninent  of  the  Iniled  Slates  my  friend 
ciles,  with  j;reat  fairness,  from  |,ord  Stowell.  Ilien  Sir  William 
Seoll  : 

Airain.  speaking,'  o:  lliose  rolalialoiy  nioasuros  as  necessaiy  for  Ihe  (lofense  (if 
I'Oiiinii'i'ce,  ill'  s;ivs  ill  aimllier  rase  :    - 

III  llial  iliaiacler  llicy  liave  l)i'cii  jiistiv,  in  my  ap|irelii'iisiiiii,  (leeiiicil  recnnri- 
liiblo  Willi  lliuse  rules  of  natural  juslici'  hy  wliiili  lln'  iiitoiiKiliciial  cuiiiamiiifalinii 
of  indopondont  Slates  is  usually  yuviiiieil. 

And  immodialely  before  thai  he  says  : 

\Ylion  (lie  Slate,  in  conseiiucnce  of  ^toss  miliaires  upon  llie  laws  of  iialiniis 
coniiiiillcil  1)\  its  adversary,  was  comiielli'il  liy  a  uoeessity  wliieli  it  lanieiits,  to 
resort  lo  iiiuasuivs  which  il  olheiwiso  coikIoiihis.  il  pleilt-'od  ilsolf  lo  llie  rovoealion 
of  lliose  nieasuios  as  soon  as  ilie  iiecessilv  eeast";. 


And  tliisajiain  wiis  war.  They  were  cngai^ed  in  what  may  be  described 
as  a  death  slriijrj;ie. 

Now,  Mr  I'rosident,  I  come  lo  a  reference  on  pa^e  loa  whicli 
is  of  qnile  a  dilforenl  character,  introduced  here  siraiifjcly  out  of 
its  order  as  il  seems  to  me.  II  is  a  slalemenl  ,  and,  as  we  conceive, 
an  entirely  misleadinj;  slalemenl  as  to  Ihe  views  asserted  by  (ireat 
IJrilain  in  relation  to  rif;hts  of  lishery  oil  Ihe  coasts  of  Newfoundland 
and  .Nova  Scoliii.  At  best  il  wmild  bean  (in/iiiiic/iliiin  ad  Inuiuncni ;  bill 
il  is  so  seriouslv  in  error  in  point  of  fact  thai  I  Ihink  il  is  well  that  Ihe 
mailer  should  be  fully,  clearly,  and  chronoloiiicallv  put  before  this  Tri- 
bunal. 1  say  so  all  the  more  because,  in  relation  lo  this  matter  of  Ihe 
N'ewl'oundland  lishery,  .Mr  IMielps  on  page  I.'IT  of  his  argument  says  : 

If  the  eoiiiiliios  uuw  coiiti'iMlini;  were  rif;lil  Ihcii, 

that  is  lo  sa\,  in  reference  lo  the  lishery  claims  on  the  oast  coasi  of  .\me- 
rica,  and  on  Ihe  coasts  of  Newfoundland  and  .Nova  Scotia. 

ill  Ihe  views  enli'ilained  hy  holli  ^'overniin'iils  and  liy  all  who  wore  roiirerned 
for  Ihi'iii,  in  cahinrls,  diplnniacy,  ('.oii,i:r<'ss,  and  Parllaiiii'iil.  ami  in  the  daiiiis  ihrii 
made,  conceded  ami  acled  iipun  ever  since,  the  precedent  thus  established  ninst  he 
decisive  between  them  in  the  present  case.  There  can  uol  he  one  inlcriiatioual 
law  for  the  .Mlaiilii-  and  another  fortius  I'acilji'.     If  the  seals  mav  ho  treated,  liKe 


the  fish,  as 


/■■• 


•ilnrif.  and  not  property,  if  the  inainleiiaiico  of  the  herd  in 


the  Prihilof  Islands  is  onlv  a  lisherv,  how  then  ran  the  case  he  distiiif;iiislied  from 


that  of  the  tisliiM'ies  of  Nova  Scoli; 
til  concedeil  awav  hv  Ireatv  or  tin 


rit;lit 


ij.'  to  the  territorv  tc 


id  Newfoundland.'     Why  wmild  it  nid  he,  iiii- 
n  ojicii  to  the  world  hy  consent,  a  [iroprietary 


lias  a  rlirht  to  defend 


it  appertains 


iiid  which  the  (lovernment 


I  iiave  lo  say,  in  the  lirsl  inslance,  thai  I  accept  Ihe  challenge  which 


—  io!»r.  — 

is  covoi'i'il  by  lliul  slateincnl.  \\c  du  nut  insist,  aiid  I  sliail  |ii'ovi'  \\t> 
iiavi>  not  iiisistod,  on  a  dilVcront  law,  or  u|ion  diiVcrcnl  iit'lniiplcs  of  law  in 
roialion  to  llic  snitifct-niallci'  Imto  I'otVrrcd  Id,  IV(>ni  lliosc  llial  we  arc 
insislinj;  n|ioii  in  tlii-*  conlrovorsy  lo-day;  and  Ilia!  we  slionid  lie  (|uit(' 
contfiit  to  have  tlic  law  nnImcIi  ajiplics  and  i-xisls,  and  llic  rij;lds  tlial  ai'(! 
I'iainu'd  in  rcsitcct  of  lln-  I'islM'rios  of  Ncwlonndland  and  Nova  Scotia, 
upplii'd  It)  lilt'  conlroviM'sy  wliicli  \m'  arc  licro  cn^Mj;cd  ii|)Oii. 

Now,  I  wonld  like  to  rcniiinl  lli(>  Triliiinal  slioi'lly  inr  I  must  he  ^)nr• 
doncd  lor  dcaliiif;  with  this  a  lilllc  c\liaiislivclyi,  how  llii-.  mallei'  arises. 
When  America  (that  which  is  now  llic  I'niled  Stales, or  part  of  it  ,  was  a 
Colony  of  (ireal  Mriluin,  (Ireal  IJrilain  iiad  entered  into  cerlaiii  Trealies 
with  Spain  and  with  I'rance,  nndci-  which  Trealies  iMKpicslidiiahly  there 
were  conceded  to  (Ireal  ISrilain  lishinj;  rights  over  a  consideiahli!  cxicnl 
oi'  the  sea  beyond  the  ;3-niih'  territorial  liinil.  II  is  not  w/  few  to  \io 
into  the  hislory  of  those  Trealies.  It  is  eiioiii;h  lo  say  that  those  extended 
rifihls  as  Ijelwcen  those  Powers,  parlies  to  llie  Treaties,  were  t;ivcn  ])v 
the  Treaties,  in  olhei'  words.  h\  Convcnlion  and  Afircemcnl  of  Ihc  par- 
lies. Ill  177(1  tli(>  American  independence  was  declared ;  and,  I'ollowint; 
that  Ih'claralioii  of  independence  and  after  the  War  of  independence,  IIk! 
Treaty  of  178:5  was  entered  into  beiwiu'ii  (ireal  Itrilain  and  the  new  in- 
dependent Sovereign  Power,  now  the  United  Stales.  I  lirsl  call  your 
allcnlion  lo  what  that  Treatv  was. 

I  wish  lo  remind  yon.  before  I  rvfer  lo  it.  that  my  IVi(Mul  .Mr  Carter, 
no  doubt  wilh  .Mr  I'lndps'  Arj;nnienl  before  him,  asserted  a  conlenlion 
based  upon  the  slatenienis  contained  in  Ihc  .\ri;ument.  On  Ihc  2lsl  of 
April,  on  pag:es  i'.)2  and  i'.l-"}  of  llie  printed  report  will  be  found  my 
friend  .Mr  Carter's  arf^nmenl. 


of  Ame- 


Now  1  liavc  liistaiic.'il  Ihc  Priliilol'  l-i|;iii(ls.  TnKc  Ihc  lislii'ili's  on  Ihc  l)aiiks  nl' 
Ncwlniiii(ll;iiiil,  wliich  arc)  alsn  amillicr  iUii^tratinii  ni  thai.  1  will  iiel  say  that  llicy 
are  a  lull  and  pi.'rl'cct  illiisli-atinii,  Iml  tiicy  will  answer  lor  llie  piirpusc  (il'iuy  ar,i;u- 
liienl.  (irca(  Hiilain  asscrlod.al  an  I'ai'ly  jierloil.  an  exclusive  rii;hl  lo  liii'  llsliinai's 
(III  llii^  Ncwroniidlanil  haal^s  hccaiiscshe  hail  crealeil  a  iialional  iiuhislry  which  was 
rnf:a,^c(l  in.  ami  siistaiiictl.  hy  In'i'  sMliji'ds  n'^iorlin^-  to  IIiom'  hanks  lor  liic  pur- 
l)ose  orK'illicriiiL;-  llsli.  .\iiil  she  clainied  llial  tlic  canyiiii,'  on  of  Ihal  indn-tiy  was 
a  proiicrly  of  hers.  Upon  lln'  Unili'd  Slates  (raininj.'  ils  indepenili'ine.  Iln'  Inilcd 
S'ales  assi'i'ted  a  li^'hl  lo  pailicipalc  in  lliosi'  indnsliics.  They  said.  '  NXc  wcic  a 
Jii'.rt  ol' Gri'al  Ihilain  orii;inally.  and.  indeed,  weir  Ihr  pi'opli'  wlio  \\  nl  IhcM'  and 
crealcd  llns  indnsli-y ;  Inn.  havint;  Lraincd  our  imlcpcndi'iicc.  we  Ijavc  n(d  lost  our 
rifilil  locaii'yon  llns  lisln'ry '.  That  li^hl  wa^  denied,  and  an  allempl  to  c\clndi' 
them  was  still  inaintained.  il  heini;  adinitti'il  on  hoth  siih's  that  it  was  an  industry 
to  which  each  nation  had  a  peculiar  claim,  (ii-eat  lirilain  insislin,:;  il  was  her  own 
iiul  that  the  United  States  had  no  riirht  to  il,  and  (he  United  Slates  i;iiinj,'  on  Ihc 
!;,'(nind  Ihal  il  was  a  national  industry,  and  thai  they  had  a  lijiht  to  participati'  in  it, 
liecaiise  they  were  one  of  (he  orijjinal  ci'calois  id  it.  Thei'i'  are  numerous  olher 
cases  of  laws  passed  hy  (ireal  Ihilain  for  the  purpose  of  proteclin-  Ih.'  Ilcrriiii;'  I'is- 
lierios,  and  so  on. 

The  President.  -  Are  Ihose  lisherics  c\rlusivc  of  other  nalions  than  .\nierican 
and  Kniriish '.' 

Mr  Carter.  1  do  not  think  they  are  practically  asser(cil  now  as  heint;  e\rhi- 
sive  of  other  nations;  lint  they  were  oriiriiially.  and  there  were  ronlesis  with  other 


—    I(l!l|i    — 

iialioiis  lof  llii'  iMir-x'ssidii.     Tlicy  li'inl  li<  illii'.lriili'  my  ;il'j.'iniii'Ml  milv :  in  tin'  [kii- 

liciiliir  I'iisi'  llii'v  wi'i'i'  iiol  di'li'M^ilili',  lull  lln'V  iilii-liali'  llic  vii'w.     'I'lic  iori-t's|)nii- 

dciii'i'  is  piiiili'd  ill  mil'  Ar|.'uiiiiMil  wliiili  riillv  sii|i|miiIs  il. 

The  President.        Hiil  il  II xcliisivi^  li^rlil  \\a>  iiol  iiiaiiilaiiii'ir.' 

Mr  Carter.        II  wa<  iiiaiiilai I  I'nr  a  wliili';  liiil  1  ilo  iml  IliiiiU  il  lias  bci'ii 

nininlaini'il  diiwii  In  now. 

Tlicrciipnn,  my  liMi'iii'd  IViiMiil,  Mr  IMiclps,  iiilpr|»is('s  and  i'\|>rcssos 
liis  (lissiMil  IViiin  lliiil,  ami  iiilimalcd,  as  I  ^alliiTcd  IVoin  liiiit  ilio  will 
corrccl,  mo  if  I  am  wroii;;  Ilia!  Ii(>  mean!  In  say  in  somi'  sciisi!  or  ollwr 
thai  assorlioii  was  (IuiiIiIimI. 

Mr  Phelps.  —  Wlial  1  said  \sas.  our  lislicry  rijilils  now  arc  dcrivi'd 
nndiT  llic  'i'rcaly  nt'  177'.*. 

Sir  Charles  Russell.  —  Thai  (iocs  willioiil  sayini;;  llial  is  mil  Ilii; 
|ioint. 

Mr  Phelps.  —  .NOl  as  a  I'ljihi:  liiil  as  under  llio  Trcaly  with  (Iroal 
Brilniii. 

Tliciv  arc  ccrlaiii  lisliinj;  ri};hls,  nndoublcdiy .  thai  llic  I'nilcd  Stales 
have  under  llic  Treaty  xnIIIi  (Ircal  hi'itain.  Thai  is  true:  1  am  };oinfi  to 
siiow  what  they  arc,  and  that  they  are  in  terrilnrial  waters:  and  also  thai 
outside  territorial  waters  the  I'nilcd  Stales  has  those  i'ij;hls  not  iimler 
Treaty  al  all,  hut  as  a  rceoi^ni/cd  part  of  the  j;encral  I'i^lil  of  mankind, 
and  I  will  jnstiiy  this  hy  I'd'ercnec  lo  the  Treaty  which  is  hcl'ore  mc.  I  nn- 
dcrsland  my  IViend  .Mr  l'hel|is  did  not  mean  to  inliinalc  that  he  was  dif- 
I'ci'ini;  I'rom  Mr  (laiierand  thai  there  was,  now,  asserted  any  riiilit  iiicon- 
sislenl  with  the  general  right  of  all  mankind  lo  tish  in  e.\lra-lcrritorial 
waters. 

Mr  Phelps.  —  What  I  meant  lo  say  was  that  the  (lueslion  ha\ing 
hecn  decided  hy  Treaty  hctwccn  (ircal  IJrilain  and  the  Inilcd  Slates,  this 
right  ol'lishing  in  Hie  open  sea  had  never  rom(\  up  as  an  actual  (jueslion 
since,  thai  I  know  (d'. 

There  has  hecn  great  discussion  ahonl  territorial  rights.  The  case  is 
cited  lor  the  purpose  of  showing  that  it  was  claimed  and  conceded  on 
lioth  si'ics  thai  the  fishery  lo  a  greal  distance  out  iiilo  the  sea  Ijelouged 
to  (iroal  Hrilain  as  an^appnrteuance  to  its  territory. 

Sir  Charles  Russell.  —  That  is  a  little  diirereul  from  the  way  in 
which  il  is  put  in  Ihe  case;  iior  is  it  the  historical  I'acl.  I  nnIII  sIionn  what 
llie  exact  case  is  in  a  momeni,  hut  my  friend  will  see  thai  in  page  l.'iCt  of 
his  Argument  he  puts  it  difl'ercntly. 

lie  says  at  the  hotlom  of  page  ISO  : 

I'pon  this  view  ciili'i'laini'd  liy  Imlli  iialioiis  and  liy  all  llic  I'liiiiiciil  di|iliiiiia- 
tisls  and  slalcsiiicii  wlin  iiarlicipalcd  in  iiiakiiii;-  or  disriissiii|j;  llicsc  Iri'alics,  llic 
I'liiili'iiliiiii  iMiiM'il  ii]iiiii  the  Irtic  C(in>li'iirli(iii  (d'  the  i;iaiil  nl'  lisliiii;/  iii;lits  ('(Hilaiii- 
cd  ill  llic  licaly  of  17s;!.  It  was  claiiii'il  liy  Ilio  lirilish  llovcniniciil  Ihal  lliis  was 
a  iiurc  jjraiil  ol'  rights  bcloiifriiii.'  cxilasivcly  lo  (Ircal  Urilain,  and  lo  which  llic 
Americans  could  have  no  claim,  except  so  I'ar  as  llicy  were  conl'cncd  hy  Ircaly. 

1  shall  show  that  that  is  not  so.     Then  my  learned  friend  goes  on  : 
11  was  contended  on  the  other  side,  thai  the  .\nicricaiis,  heiiijr  ttritisli  sulijccts 
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ii|i  lo  Ihc  litiir  nC  III,'  llc\,,|iiii,,ii;iiv  War,  ciillllcd  and  .irm- ird  a-  -wU  lo  >|,ar.! 

in   lliesi'  (islii'ii.'s,  llir   ac<inisi(i r  whirh   rnmi  France  had  Immmi  larj.'.dy  diir  (o 

llifii-  val.iiii  and  .'xerlions,  llndr  li-lM  I.,  iiaili(i|ialc  in  lli<  iii  was  not  losi  bv  lln; 
Iti'Vdlntion,  ni>v  U\  lln'  rhaiiK"'  "l'K'"vi'ninicnl  wlii.  Ii  il  lironKliI  iib.mt,  wIumi  ('(.n- 
suninial.'d  h\  llio  livalv  „{  I7S;|.  And  Ihat  llii>  |pn.visi,.ns  .d' llul  tivalv  on  Ihc 
sulijfcl  wore  l()  1)1'  (onsliucd,  n<i|  as  a  ^ranl  ul'  a  luw  W-lil.  Imt  as  a  ivcognilion  oj 
llii' Anicrii'iui  Mile  still  U,  pailicipali'  in  a  |in,|h'iiy  llial  b.'loiu  111.'  w  irwas  lomnnui 
U>  l.olhninnliii's.  Wlii.li  si. I, '  of  this  I'MMlcution  was  ri-ht  it  is  <|iiili>  huvign  to 
tin'  iiH'si'nl  piirpos..  t.i  cHisidi'r.  Il  is  cnnn-li  \n  pcivi'ivc  that  it  never  ..ceiirnMl  to 
llu^  Iriiled  Slates  (i.ivernnienl  or  its  eniiii.'nl  ri'|iresenlatives  lo  ,  hiiiii,  far  loss  lo 
tin'  Ihilisli  (iovenunenl  In  .■oin'edi?,  luir  lo  any  di|doiuatist  or  writiT,  either  in  I7S;I 
oil  :.S|;,.  lo  eonecive,  Ihal  these  llsheries,  exk'udinK  lar  beyond  and  oiilside  (daily 
limit  id  territorial  jiirisdieijnn  over  ilie  sea  Ihul  ever  was'asserled  lln'ie  or  else'- 

where,  were  Ihe  a ral  properly  ,d'  mankind,  or  thai  a  partii'ipalion  in  Ihem  was 

a  purl  of  the  lil)erly  ,d  11 pen  sea.     If  thai  propoMti,>n  eonld  have  been  mainlain- 

ed,  Ihe  rinhl  (d'  Ihi'  .Vim'rieaiis  wonld  havi'  bi'en  [dain  and  elcar. 

iNow  llijit  is  an  oiilire  iiiiseoii(^("|)lioii,  ns  I  ((iiiceivc.  In  Ihe  liisl  iii- 
aUuu'o,  let  nic  poiiil  oiil  lliiil  so  fnr  iis  iiiiv  sjM-cial  ri-lils  weiv  eoiircdcd  hj 
I'ViUiee  ^  I  liiivi!  lolil  II,,'  Tiildirial  lliciv  weir  siicli  llicy  W(>iv  eonredcd 
l)v  Tivaly.  So  as  regards  Sjiaiii ;  Inil  lliosc  Tivalies  only  hound  S|iain  and 
only  honnd  France,  and  would  nol  have  inleH'cml  cnie  iola  willi  llierifilii 
of  an\  ..llier  iialion  over  Ihe  area  alleeled  hy  Uieni.  il  Itoiind  llieni  and 
bound  IlkMn  onh.  Itnj  here  is  jh,.  TreaU  of  178,'}  lo  s|mak  for  ilstdf.and 
you  will  sec;  Ihal  il  reeof;ni/.es  the  rif;hl  lo  lish  in  llu!  non-lcrrilorial 
NMilcrs:  hnl  Ihal  il  conei'dos  lo  Hi,'  Unik'd  Slah's  eorlain  rif^lils  in  Um; 
lorrilorial  walcrs,  and  Ihal  Ihe  only  dispnlc  Ihal  has  exish'd  hi'lwc-n  lln; 
Lnili'd  Stales  and  llio  (iovernnienl  of  Ihe  Oiicn  has  heen,  since  Iho.sc 
Troalii's,  as  l,>  Ihe  inlcrinclalion  of  portions  of  il  wlii.di  relate  to  buys  and 
so  lorlh  --  h,)w  Ihi'y  NNcre  lo  he  const  rued  and  how  their  limits  were  lo  he 
••'•'iiu'd.  That  arises  uinler  a  Treaty  of  IHIS,  to  which  I  shall  come  jire- 
senlK. 

Mr  Phelps.  -  I  ipiile  a;.;Te,'  Sir  Charles  with  your  constrnclion  of  llm 
Treaty  of  ITH.'i.  What  I  cite  is  Ihe  opinions -iven  on  holh  sid.'s  at  the 
lime  lhe\  were  nei;()lialin^. 

Sir  Charles  Russell..  I  do  not  nndersland  ivalK  how  my  friend,  con- 
sislenlly  with  what  I  have  jn>l  ivad.can  sav  Ihal  he  af;r,'es  with  il.  unless 
ho  means  to  rclrac  I  that  ariiumeni  as  il  appears  in  llu'  printed  .\r};umenl. 

In  order  that  what  I  i low  ahoul  lo  read  may  he  iiilelli-ihlo  lo  llic 

Trii)unal  -  I  am  sorry  to  have  to  f;o  into  it  in  detail,  hut  I  wish  lo  clear 
it  up  and  make  il  cpiilc  apparent  what  the  Irue  position  of  lhinf;s  is,—  I 
may  say  that  after  that  Treaty  of  1783,  th,'re  was.  as  the  Tiihunal  will 
recoiled,  at  a  later  period,  in  1812,  a  war  with  the  Inited  Stales,  thai 
war  arisinj;  out  of  an  allempi  to  lake  Itrilish  sailors  from  .American 
ships,  which  was  resisted  hy  the  Ignited  Stales;  Ihe  war  ended  by  the 
Treaty  of  1818.  known  as  the  Treaty  of  (ihenl.  I  am  i;oinj;-  to  refer 
now  lo  Ihe  Treaty  of  1783,  after  111,'  Decluralioii  of  .Vmericun  Indepen- 
dence; article  3  is  as  follows  : 


lOftH   — 


A  I)  r  I  c  I.  h:  III 


It  is  agroi'il  llial  llic  pi'Dpli'  nl  IIh'  UiiIIimI  Slalis  ^li.tll  loiiliiiiM^  In  ('iijnv  iiniiin- 
UMm\  Ilic  ri^'lil  : 

I.  Til  lake  lUli  ol  I'viTV  Kiinl  nii  Ilic  (iiaiiil  llaiiU  and  all  llii'  nllici'  baiiKs  nl'  Ncw- 
rounillaiiil. 

•i.  Also  ill  I  III!  (iulri)f  St  Lawianii'. 

:i.  And  at  ail  oilier  plncos,  ill  till'  sea,  wlu'ii'  lln'  iiilialpilanh  nl  Imlli  coiiiiliics 
u-i'dal  any  litiio  luMtslulorc  tollsli.  And  also,  llial  Ilic  inli.'-ijilaiils  nl  llic  I'liili'd  Sta- 
irs sliail  liavn  lll)t'il\  : 

^Oii  iKtIc  liii!  (liircrtMirc  liolwccii  llii'  two. 

1.  To  lake  llshor  I'vi'iv  kind  nil  <\\rh  pari  nltlii'  cna-it  nl  NtiWt'oiiiidlaiid  as  Hii- 
tisli  tislii'i'iiian  shall  ii>i'  iliiil  iinl  In  dry  nr  ciiri'  IIh' saiiii' nii  llial  islaiidi   ". 

In  (illicr  words,  llio  rijilil  is  acknowlpdfjcd  lo  laki'  lln-  iisli  diilsidc  iimi- 
lori'itoriiil  waltM's.  /ii\lilr  tiu!  Icrriloriiil  wiilci-s  IIks  iibiii'lv  is  ^jiNcii, 
uiidor  lliis  Ti'Oiilv,  lo  tuko  tisli  of  cviM-y  kind  mid  to  iisi'  Ihoiii  iis  llrilisli 
lisliermcii  ma\  iiso  them,  except  that  liu^y  are  not  lo  have  the  rigid  ol' 
hiiidiiig  on  llie  island  lor  the  |)nr|)ose  of  curing. 

Then  it  says  : 

•1.  Villi  aisfi  nil  Mil'  coasts,  hays  and  rrccks  nl'  all  oIIht  ol'  Ills  Itiilaiiiii''  Majcs- 
ly's  (Iniiiiiiions  in  AiiU'i'ica. 

:t.  And  that  llic  Ann'ricaii  lishnrmcii  shall  have  lihi'ily  to  dry  and  inii'  Msli  in 
any  nl'llii?  niisotlli'd  liays.  Iiailiuurs,  and  rii'cks  'il'  Nnva  Smlia,  Majrdah'ii  Islands, 
and  habiador.sn  long  as  tlie  same  slinll  roiiiaiii  iiiisrllli'd:  hiil  sn  soon  as  thcsanu', 
or  I'ilhi'r  nf  lliiMii,  shall  iic  sidtli'd.  il  shall  imt  In'  lawriil  I'nr  liii'  saiil  lislii'iiiiiMi  In 
da.\  and  nire  llsli  al  siiidi  si'lllcniL'iil  willmut  a  pii^viniis  afjicoinuiil  Inr  llial  |iur|iosc 
witli  Ihr  iidiahilanls,  |iinpi'ii!lnrs,  nr  possrssors  of  Ilic  j;iniiiii|. 

Now  how  was  Ihis  Treaty  regarded  lt\  llie  United  Stales  [leople  tlieni- 
selves'.'  I  refer  here  again,  as  I  have  always  tried  lo  ilo  !l  tlirongh,  lo 
oflicial  docnineiits  as  lo  which  lliere  can  he  no  doiiiil,  and  lor  Ihis  |)nr- 
posc  I  refer  lo  the  lleporl  of  the  Coinniitlee  of  Foreign  Alfairs  of  the 
House  of  Uepresenlativos,  of  .hiiinarx  ISlli  jSHT;  and  referring  to  ihis 
Treaty,  they  say  : 

It  will  he  ul)ser\i'ii  Ihat  this  Arliele.  in  cniitiiiiiini;,  ronlirniiii^',  and  e^lahlishiiiit 
till'  lliii'lei'ii  Slates  and  their  inlialiilaiils  in  the  taking  of  lisli  mi  llie  hanks,  in  the 
null',  and  in  the  sea,  uses  liie  word  "  lidils  " ;  hut  uses  llie  wnni  "  lihi^rly  in  eonlir- 
iiiiiif.' In  Ainerieiiii  lisjiernien  lliu  taking;  nl' lisli  nii  the  eoasis,  hays,  and  creeks  of 
every  part  nl  the  lirilish  dniiiinions  in  Anieiiea.  The  word  "  rif;hls  '  is  thus 
applied  In  li^hinz  in  llie  npen  M'a.  whieli  liy  piihlie  law  is  inininnii  In  all  iialimis. 
and  was  iiileinli.'d  In  alliVni  Ilia!  (ireal  iiritain  did  iiol  claim  lo  Imlil  hy  Treaty  eii- 
);ayenients,  nr  in  any  other  iiiaiiiier,  and  e\(liisive  riuhl  nf  li^liiii;;  therein.  'I'lie 
word  "  lihcrty  "  is  thus  applied  in  takiiii;'  lisli,  In  dryiiij;-  and  ciiriiii;  llsli,  nn  what 
was,  antorinr  In  the  Treaty,  williin  llie  jnrisdielinn.  nr  leriilnrial  waters,  of  (Ireal 
Britain,  hut  an  exclusive  ri.ulit  of  takinir  tish  tliprein  was  imt  hers.  •  Liheiiy  ", 
as  lliiis  ;iseil,  implies  a  I'rocdom  I'rnm  roslraiiil  or  interference  in  (ishiiif;  aloni; 
the  llrilisli  coasts. 

The  distinction  you  see,  Ihcreforc,  is  plainly  and  clearly  drawn  hy  llic 
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.\lll.Ti(;ui   IV|.lv>(.|ihlli\rs  HiciiiscIm.s.       A^iiill,  ill  ii  IiiI.t  |mj;.',   |.;if;(.  -.{H  of 
llii'  Siiinc  lli'|i(ir'l  llu.'v  say  ; 

'■■"^'■""1  '"nliMiil...!  Ihal  III.'  uipid  :  li^iJii   „  III   ||„.  Ti,,;iiv  ui    ITs.i  «,is  u>vi\  -.,. 

»\<\>UnMr  l<,  wllill    III.'  Illilc.l  Slill.'S    W.TO    I..    ..||j.,v   III   villi! ;,   n'.,if;|||/.,..|   III,)..- 

Il.'ll.j.'li.'.',  .111.1  III.'  xv,,|i|  „  |j|„,,.|y  "  1..  wliMl  lll.'.v  wi'iv  .'liii.s  ;i,  .'..i ,s|,ii,s  slli.'ll.v 

''''1"''"'''"'  ""  ""'  '•\i>l''i'i- ■  III.'  TicHly  UI    lull  r.,iv..,  wlil.'l i'.'ssI.mis  IcII,  us 

''"-''""'  •'•^^'•il'''l Ill"  .Icliiiiilmii  .,1  «iir  |,j  li„.   Uiilluil  Sliilus,  aii.l  w.hiI.I  ii.iI 

III'  r.'vlvc.l  i'\('.'|iiiii;;  r.ir  an  i'i|ii|\al.'iil. 

Tlii-n'riuv,  so  lar  unmix  ms  181:2  Ih..  conli.sl  Im.|vm.,;ii  fhi.  |l|ii|<.,|  Sliilcs 
iHi(l(;ii'iill!riliiiii((iol,  Ihis  r.inii.     Crml  llrilaiii  siiil  :  so  liir  iisIIm- lisliinx 

'' iili'nili.riiil  \Mil.T,  is  I'l.iMTr I,  y,u  liavc  llii'  suiiic!   rinlils  us  Itri- 

lish  siilijcils  hiivi.,  an  I  as  all  Ilii'  vM.rl.i  lias;  but  as  ref<iinls  Ihrs..  spi-cial 
lilii'rlii'n  sNiiii'li  WIT,.  "iM.,,  |„  y,||  ,„„|,,,.  ||„.  'iVt'aly  uj'  I78;t,  wjijcli  ,.|i- 
iihlt'd  you  loi'oiiii'  iiiln  li'i'i'ljorial  walcrs,  ami  iiil.i  llii'  .ivi'ks  and  |ilun's 
whoro  yon  would  no!  olhiTwis,'  liaM'  a  ri.ulil  —  as  n.-aids  ilios,'  which  an; 
Kivcn  lo  yon  hy  llii>  Tivaly,  y.inr  lil|<'  |o  which  is  h\  Ih,'  Tiraly :  lliuse 
riKlilsiiro  annnllod  l.y  Ihc  lad  oluar.  which  has,  by  inlenialioiiallaw,  pul 
an  end  lo  Ihc  Tivaly. 

I  nii;;hl.  ainiosi  Icavo  Ijic  nialli'r  Ihcrc,  hul  il  is  porhaps  holler  Ihal  I 
should  j;o  Ihion-hil.      I  have  ivad  whal  (he  llcprusonlalivc;  Coinn.illeo  of 
Ih.)  Huilod  Stales  said  in   I7S7.     !•,    I7HS  Iho  Senate  Coinniillee  on  IV 
ivi-n  lielalions,  relerrin-  to  the  liealy  of  178:1,  reported  in  th.'so  word.. 
My  learned  IViends  pi  .".ahly  have  the   reference  U>  the  docninenl.     It  is 
N"  10'.»  of  the  liflh  Coufi-ress,  first  session,  \mff-  2,  .Miscellaneous   hocu- 
iiioiils.     They  there  report  as  to  ||,e  open  soa  lishiiif;.      Il  was  uu'rely  a 
reco-nilion  of  a  rij;ht  coinnioii  lo  all  iialions.and  as  lo  the  lisliin-  on  ihe 
coasts,  hays  and  creeks  within  the  municipal  dominion  o(  His  .Majeslv. 
It  was  an  averment  that  these  i-i-hts,   Ihcrelofore  existinj;  in  all  Itrilish 
snhjects,  should  have  heloujied  as  of  rij^hl  to  those  Krilish  snhjecls  who 
hy  the  rehellion  had  heconie  Ihe  ciji/eiis  of  an  iiidependeid,  nation.      Von 
observe  therefore  Ihe  leco-nition  of  the  view    which    I  am  now   pullinj; 
before  yon.     I  am  readin;;  these  ont  of  order  of  date,  because  Ihey  refer 
back  lo  the  Treaty  of  I78:{.     There  was  Ihe   war  of  181:2,   the   Treaty 
of  Peace  of  IH!.-),  and  Ihe  I'isbery  Treaty  of  |8I8.     Tin-  document  is  lo 
be  found  in  the  :Jrd  volume  ul  Wharton's  l)i-esl  of  Internalional  Law,  at 
pagcaOi.     Inl8l'i  Commissioners  from  Great    lirilain  and  the   dniled 
Stales  metal  (ihenl  for  Ihe  purpose  of  opening  negotiations  for  peace. 
What  I  am  about  lo  read  is  an  extract  from  Ihe  inslrnctions  given  to  Ihe 
Itrilish  Commissiom'rs  on  the  subject  of  the  lisheries  that  will  present  the 
view  on  both  sides  of  the  question.     These  arc  of  the  28tli  July,  181'^, 
State  I'apers,  volume  1,  page  1513: 

nm  llic  p.,iii|  iipiMi  whiili  yon  iiiiisl  h,;  quii,.  I'xpluit  IVoin  llic  oulsol  of  (lie 
n.'f;iiliali.,iis  is  llie  .■.mslni.'lion  .,r  Ih.'  Tivaty  ul'  ITS.!  willi  icla(i..ii  lo  (lie  Fish- 
cncs.  Yon  will  uliserve  dial  Ihe  Hrd  Article  ol' thai  Treaty  I'onsisis  ot  Iw  ilis- 
Inicl  hranchps.  The  first  wliich  relates  to  Ihe  upcn  sea  tisliniics  wc  .■.,i,si.|,.r  .,f 
pciinauent  obli-alion,  licing  a  recoguilion  of  the  general  rJKhl  wtiich  all  nations 
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liiivo  111  ricqiiciil  and  taki'  lisli  (jii  IIh'  lii^li  sras.  Tlie  lald'i'  liraiicli  is.  dii  tlic  con- 
Irarj',  Loiisidcrcil  as  a  mi'ii'  cniivciilinnal  arraiiiii'iiiciil  Im'Iwi'i'u  tin'  Iwn  Slairs, 
and  as  such  (o  liavi'  lici'ii  aniiiilli'd  liv  lln'  war.  Ymi  will  spc  il  is  an  cnliidy 
erroneous  view  to  sn,L:,i.'esl  llial  at  ai: y  linn'  and  in  any  pari  ul'lhis  discussion,  (Ireat 
Hrilain  was  asseilinir  that  llio  (p|ien  sea  was  iiul  ii|ieM  In  all  mankind  as  l)et\veeii 
the  rniled  Slates  and  heiseH',  or  Ihal  she  was  conl'enini;-  upon  tlie  llniled  States 
a  jpiivilej;e  which  she  did  not  have  as  a  general  livid. 

Till'  mallor  is  iiiipoiiaiil,  but  I  uin  afraid  I  am  wouryin;;  llie  Trihiiiial 
by  I'oacliiif;  loo  imicli. 

The  President.  —  Well,  it  is  a  weiglily  L'oni|iai'isoii  and  ol'iiioal  inte- 
rest. 

Sir  Charles  Russell.  —  I  road  now  IVoiii  tln^  ronnminicalion  I'roin  Loi'd 
iiatliiiisi,  llie  tlien  Foreijtii  Secretary  of  (ireat  iirilaiii,  :{nili  Oclolier, 
181,').  I  am  nsadiii;;;  IVom  the  volume  ol'  llie  .American  Slate  I'apers, 
(Uass  1,  Koreij;ii  lielatioiis,  vol.  i,  paiic  li.'i.'i.  .Mr  .lolm  Onincy  .\dams 
was  then  Stjcrclary  of  Slate  lor  llie  United  Slales.  and  liord  italliiirst 
is  ailtl  cssinji;  liim  on  the  position  ol'  all'airs.  The  date  ol  the  title  |)aj;e 
is  I8;j'i. 

Mr  Phelps.  — We  have  the  hook.  I  iindcrstand. 

Sir  Charles  Russell.  —  iNo  doubt. 

lUit  the  rijihis  acknowlodned  hy  llie  Treaty  ol'  ITSI!  nvi'.  not  only  distiuf-'uishahle 
iVoiu  the  liheiiies  conceded  hy  llii!  same  Tii'aty,  in  the  I'oiindalloM  ii|ion  wliich 
Ihey  stand,  hul  they  aii;  cai'ctnlly  distin^Mishi'd  in  llie  'Irealy  of  17.s:t  itself.  The 
undei'signed  1m'i;s  to  call  the  atlenlioii  ol'  llie  .Vmerican  MiiiisliT  lo  the  wordini;  ol 
Ihe  lirsl  and  third  Aiiiides,  lo  which  he  lias  ol'ton  relonod  lor  llie  roundatioii  of  his 
aisjnments.  In  llie  liisl  Article  (iic!aiDi'ilniiiackiiowh;df,'us an  independence  already 
i'X[in'ssly  recofiiii/.cd  by  the  Powers  id'  Kiiiope  and  by  liersell'  in  her  consent  to 
enter  into  provisional  Articles  ol'  .November  IN.s-J.     In  the  third  .\iiii-le  — 

the  one  I  read  — 

(ireat  lirilain  ackiiowlodf;es  the  I'if/lit  — 

it  is  printed  in  italics  — 

olthe  L'liileil  States  to  take  lisli  on  llie  hank-;  ol'  .Newroundland  and  other  places 
Iruiu  which  Great  lliitalli  has  no  riiilit  loe\i'hideaii  iiidependi'ul  nation. 


These  hanks  arc  I  think  somelhlnj;  like  100  miles  from  the  coast  of 
Newfoundland,  hul  Ihey  were  lo  haveliherly  lo  cure  and  dry  lish  in  cer- 
tain unsetllt'd  places;  and  he  then  jioes  on  lo  anollier  branch  of  the 
subject, 

I  lind  also  liiat  llie  Counsel  for  Ihe  United  Slales  in  Ihe  case  of  Ihe 
Haiifa.x  Commission  1877  refers  to  Ihese  Treaties,  and  says  : 

The  Treaties  of  ISIH,  IS.'il  and  IS"|  related  solely  to  lishin.i,' within  the  lliree 
miles.  The  Treaty  of  IT.SH  recni/nizrs  the  ri.uhl  of  American  lisliernen  to  take  on 
the  banks  on  the  hi^fli  seas,  a  riiilil  which  had  always  helon,:;i'il  lo  \inerican  lisher- 
ineii.  never  ceded  lo  Iheiii  hy  any  Treaty,  but  which  they  held  liy  Hie  iijj;hl  of  cuin- 
iiioii  hnmanitv. 


is,  (111  tlic  con- 
i(^  two  Slalos, 
is  ail  eiitiii'ly 
iciissionjii'cat 

1(1    lis   lll'lwCCIl 

lliiid'il  Slates 


llie  Trihiiiial 

>rj;i'eul  inlo- 

11  fioiii  Ldi'd 
nil  Oi'lolter, 
ale  I'lipei's, 
incy  Adams 
I'd  lialliiirsl 
10  lillc  [rd'^ii 


sliiiiriiisliabli' 
1  iipiiii  which 
8  ilscir.  The 
i(!  won  11  hi;  ol 
iilalidii  oC  liis 
iciici!  already 
?r  C(jiiseiil  lu 


oUk.t  places 

II. 

Ill'    t'OMsl    (if 

lisli  ill  cci- 
lIK'll   of  llio 

case  of  I  III' 


ill  the  lliree 
II  111  lake  (III 
rieaii  lislier- 
ij,'lil  ot'cuiii- 
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Now,  on  llie  saiiio  occision,  Mr  Dwiglil  Koslor,  who   was  Ihen   Uic 
Agont  of  llic  linilod  Slatos.  Ireals  llio  mailer  llms.     I  am  roading  here 
from  volume  II,  page,  .■;<)!,  of  llie  leporl  of  llial  Kisliery  Commis.sioii. 
Mo  says  : 

Kaiiy  ill  llio  liipldmalic  hislory  nC  lliis  case,  wn  niiil  llial  llio  Treaty  of  l>ai|.  in 
l-ti3  (■xciiidcd  I'reneh  (islieniioii  lliiee  lea-iies  rnmi  llie  coasl  liuloii-ini;  |o  i;,vat 
niilaiii  ill  llie  (iiilf  or  St  l.awieiire,  and  lillecii  lea-iies  Imm  llie  island  of 
Capo  niTldii.  We  liiid  Ihat  Ihe  liealy  willi  Spain  in  the  saiiie  year  ronlain,.,!  a 
rcliiupiishiiieiilof  all  Spanish  lisliiii;;  li-hls  in  Ihe  noijfiihourhood  of  Newfoundland. 
Thi^  Crown  of  Spain  ex|iressly  desisted  from  all  pridensions  to  the  rii;lil  of  lisliln- 
ill  llie  nei,iriihoiirli()od  of  NewfoiiiidJaiid.  Those  are  Ihe  two  liealies  of  IVd.i,  Ihe 
Treaty  of  Paris  willi  Krance  and  Ihe  Treaty  willi  Spain.  (Ihvioiislv,  at  that  lime, 
<;real  Uritain  elaiiiied  for  herself  exclusive  soverei.irnty  over  Ihe  whole  (liilf  of  SI 
Lawrence  and  overalarw!  pari  of  the  adjacent  seas. 

r  have  already  pointed  oiil  llial  she  elaimed  thai  under  a  Trealy,  wlie- 
llier  riglidy  or  wrongly  : 

ny  Ihe  Treaty  of  Versailles  in  ITS,'!,  snbslanlially  the  same  provisions  of  exclusion 
were  made  wilh  reference  to  the  Krench  llshcrmen.  .Now,  In  that  hroad  claim  of 
.jurisdiction  over  the  adjacent  seas,  in  the  riyhl  ass,.rted  and  maintained  to  have 
Unlish  siihjecis  llsh  (here  exj  liisividv,  the  lislierinen  of  \,.w  lin-land,  as  Uritisli 
siihjecls,  shared.  Undoiihtedly  Ihe  prelensinns  llial  were  yielded  to  hy  those  Treaties 
have  Inns  since  disappeared.     Nobody  believes  now  t'lial  (ireat  I'trilain  has  any 

oxidusive  jurisdiction  over  the  finlf  of  St  Lawrence  or  the  lianks  of  Ncwf. dlaiid 

but  at  the  limo  when   Ihe  IIiiIi.mI   Slates  asserted  their  independei and   when' 

the  Treaty  was  fornied  helween  the  United  Stales  and  deal  Ibilain,  such  were 
the  claims  of  iOn-iand,  and  those  claims  liad  been  aciiniesced  in  by  Trance  .md  hy 
Spain.  Th.it  explains  the  reason  why  it  was  that  the  older  .Adams  .said  he  woiib'l 
rather  ('lit  olf  his  ri-lil  hand  than  jjivo  up  the  lisheries  at  the  time  llie  Ticatv  was 
formed,  in  I7.s.!,,iii(l  that  explains  the  reason  why  when  his  son  ,lo|in  (Jiiincv  Adams 
was  one  of  111,!  C.iminissioners  who  ne.voliated  the  Tre.ity  ol  riheiil ,  at  the  end  of  the 
war  of  l,S|-2,  he  insisted  so  strenuously  that  nolliin-  should  hi'  done  to  dve  away 
Ihe  ri-hts  of  llie  citi/eiis  of  Ihe  L'liited  Slates  in  lliese  ocean  lisheries. 

.Now  I  have  n  riirllier  rereroiice  Id  make  lo  llio  Commilleo  of  I'oreign 
Helalionsoriho  I'liiled  Slalos  Senale,  coming  diiwii  a  lilllo  laler.  This 
relors  lo  Iho  Tivalx  of  hSIS.  and  I  lia\e  airoadv  given  l,ie  reloreiiee  whore 
IhatTioaly  is  lo  he  loniid.  Tills  is  Iho  lliinl  voliimo  of  W  harlon's  Fnler- 
iiiUional  Law,  Seclion  ."illi.     II  rociles  llial, 

AViicicis  dilferences  have  arisen  rcs| (inn  |l„,  |i|i,,|.|y  claimed  hy  the  United 

Slates,  for  the  inhabitanls  thereof,  t kc  dry,  and  cure  lisli  on  certain  coasts, 

bays,  harbors,  and  ciivks  of  His  liritannic  Majesiy's  (l.iminioiis  in  .Vmerici,  it  is 
auived  belweeii  tile  lli-h  Coiilraclins  l'artic>  that  Ihe  inhabitants  of  the  said  liniled 
Stales  .s'/(,i//   /„„;■  fun;',;;  h,  ,:,i,„„;ii  will,   Ih,'  s„/,j  rl.i  nf  //,,  Itrihiiniiv  Majr,/,/.  ||i,. 

liberty  lo  lake  Ijsli  of  every  kind  on  Ihat  p„;l  of  11k  sonlhein  coast  of  Newh dlaiid 

which  extend-,  honi  Cap,.  Hay  lotbe  Hanicaii  Islands,  on  111,,  western  and  iioilli,.rn 
coasl  of  Newloniidland,  from  lb,.  sai,l  Cipe  Hay  to  the  IJiiirpon  islands,  on  llii< 
shores  of  the  .Ma.-dalen  Islands,  and  ,il>,i  ,iii  Ihe  co.ists.  hays,  liirhors,  anil  creeks, 
from  MoiiiiLloly  on  lh,.soiillierii  coa<l  of  Labrador,  to  and  thron-h  lb,,  straiuhls 
of  Helleisle,  and  thein'o  northwardly  iiid,.tliiil..|y  alon-  Ihe  c,,asl,  wilboiil  pivjii 
dice,  lioweV(.r,  to  any  of  Ihe  exclusive  ri;;hts  of  lh,,  MikNoii  Hav  Cniip.iiiy  ;  and 
that  the  American  lishermen  shall  also  have  liberty  lor  e\er  to  dry  and  cnr,'.  lisli  in 


—  IlOi  — 

any  of  Ihr  iinsplllod  bays,  hail)or5,  and  creoks  of  Iho  soutliorn  part  of  the  coasl 
or  Newfoundlanil,  abovo  descril)od,  and  of  llic  coasl  of  Labrador;  bid  so  soon  as 
llio  sanio,  or  any  jiorlion  IbiTPof,  sball  be  sollb'd,  it  shall  not  In'  lawful  for  lln' 
said  llshciinen  to  dry  or  rnrc  llsli  at  such  portion  so  scllli'd  wilbonl  pn.'vions 
a^TconuMil  for  such  purposo  willi  Ibc  inhabitants,  propriolors,  or  possessors  of  the 
firoinid.  And  the  United  Slates  hereby  lenonnee  forever  any  liberty  heretotore 
enjoyed  or  elaiinnil  by  the  inhaliitanis  thereof  to  lake,  dry,  or  cure  ti'^b  on  or 
wilbiu  Ihrei'  marine  miles  of  any  of  Iho  coasts,  bays,  creeks,  or  liarhors  of  Ills  I!ri- 
tannic  Majesty's  dominions  in  America  not  incbuied  wilbin  the  above  mentioned 
limits  :  provided,  however,  lliat  Ibo  American  llshermen  shall  be  admitted  to  enti'r 
such  bays  or  harbours  lor  the  p;i.  pose  (d'slieller  and  of  ropairinj;  damajjes  Ihcrein, 
of  purcbasin.y  wood,  and  of  (dilaininj;'  water,  ami  for  no  other  purpose  wbatevii'. 
Hut  they  shall  be  under  such  restrictions  as  may  be  necessary  to  prevent  their 
lakiuj.',  dryinir,  or  curiiij;  llsb  therein,  or  in  any  olbei'  maimer  whatever  abusing  the 
privileges  hereby  reserved  to  them. 

Tills  is  solely  convcrsani  willi  tlie  queslioii  of  fiicililies  and  ailvan- 
liiii'cs  in  Icrrilorial  waters,  and  lias  no  referoiicu  lo  llic  qiii'slioii  of  open 
sea  lisliing. 

Now  ill  rercreiire  lo  llial  Tival\  of  ISIS,  liie  Coniniillee  of  l'oreij;n 
Itelalions  of  Ilic  I  iiilod  Stales  Senate  a  rercreiue  wliieli  is  (u  be  loiiiid  in 
the  United  Stales  Papers,  No  109),  says: 

Thus  it  will  be  seen  that  the  matter  to  be  dealt  with  was  a  claim  in  favour  oftlie 
inhabitants  ol  the  liniled  Stall's  In  do  certain  Ihiuirs  wilhin  the  leiritorial  dominion 
of  His  Majesty,  and  not  a  matter  toiic'liiiij;- the  rij;bt  of  the  inhahilanls  of  the  United 
Slates  to  crni/.e,  fish,  or  do  any  other  Ihiirt:  in  waters  that  by  the  public  law  of 
nations  did  not  btdoiigto  the  Icrrilorial  jurisdiction  of  His  Majesty  . 

Then  follows  a  discussion  as  lo  llie  meaning  of  llie  word  "  bays  ".  I 
do  nol  lliink  I  need  read  llial.  As  a  mailer  of  faci,  for  years  upon  Hie 
banks  of Newfiiunilland,  and  willioul  any  tpieslioii,  milside  Hie  territorial 
liinil,  ll'.e  lisliernien  of  Kraiiee,  of  tlie  I'niled  Stales,  of  Canada,  and  of 
(ireal  Urilaiii  are  l<>  be  found  pursuiii};  llieir  callini;. 

Now  I  really  iiitisl  ask  Ibe  Tribunal  to  allow  me  lo  reail  again  Ibis 
exiraordinary  slalemeiil  beginning  at  page  l.'iO  ol'  Hie  I  niled  Slates  Argu- 
nienl.in  view  of  v  bat  I  liave  now  reati  lo  you. 

II  is  enoiiiih  to  perci'lve  that  it  never  oicurred  In  tlie  Unihd  Sbiles  (lovenuMent 
or  ils  cniinenl  represi'utalivi'^  to  claim,  tar  les-  In  the  llrilish  lloveriuneni  to 
cnrii-eilc.  iinr  to  any  diplnniatisi  nr  writer,  eilhiT  in  ITs:',  ni'  ISl,'.,  In  conceive  that 
lle'~e  lisberies,  lAli'iidini:  fai  lii'Vnnd  and  nulside  nl  ,Miy  liiriit  nf  ici  i  ilorial  jurisdic- 
tion over  the  sea  thai  e\er  was  a»-eiled  there  or  elsewhere,  were  the  u'cneral  pro- 
perty of  inaMkind,  or  that  a  participation  in  tl:em  wa^  a  p.irl  of  Ibe  lihi-rty  nl  the 
npen  si'a.  If  that  prnpn<illnii  cnulil  have  hei'U  mainl.iiMeil,  Ihi'  ri^bl  (d  the  .\im'ri- 
cans  would  have  bi'en  plain  and  deai'. 


Now,  I  lia\e  (bmioiislraled,  I  siibniil,  lliat  Ibe  Treaty  id'  l7S:i  recog- 
ni/ed  Hie  riglii  in  Ibe  open  sea,  and  llial  il  granled  eunciirreiilh  willi 
Hie  reciignilioii  of  llial  rigid  in  Hie  open  sea  ccrlain  riglils  wiiliin  leiri- 
torial walers  in  lirilisli  lerrilorv .  Il  never  was  siiggcsli'd  lliat  Hie  foruier 
rigid  was  alVecled  or  loucbed  by  Hie  i|ui'sli(iii  id' Ibe  war.      II  was  md  a 
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Treaty  nf;li I;  il  was  a  iiadiral  rij-lil.  It  was  siifjgested  tlial  tiic  war  did 
put  an  end  to  llio  special  privilefi;es  (liat  were  firanlcd  i)y  virliio  of  the 
Treaty;  but  the  special  |)rivile^es  in  non-territorial  waters  alone  were  put 
an  end  to  iiy  the  war. 

The  President.  —  Mi^hl  not  there  be  a  dill'erence  in  respect  of  time? 
The  historical  crpusr  of  Mr  l»wij;h(  Foster  which  \on  have  just  read 
seems  to  me  to  be  practically  correcl;  (hat  (Jreat  iirilaiii  may  have  asserl- 
ed  in  previous  times  Ihe  doclrine  o{'  imnr  a/ic/'linii  in  opposition  to  mure 
rliiiixutn  which  was  not  (|uilc  acknowledged,  —  llicy  asserted  an  exclusive 
riijlit  over  part  of  Ihose  seas  and  lislieries  which  by  proftress  of  lime  and 
proi;ress  of  ideas  were  considered  abandoned,  Ihongb  Ihey  did  not  want 
to  abandon  it  in  fact..  Towards  Ihe  end  of  Ihe  eighteenth  ceidurj  it  was 
abandoned;  but,  perhaps,  al  the  time  of  the  Treaty  of  Utrecht  il  was  not 
(liiile  clear. 

Sir  Charles  Russell.  —  I  began  by  telling  voii.  Sir,  (here  were  such 
claims  made  by  (beat  iiritain.  and  she  professed  (o  base  lliose  claims  on 
Treaty  rights  conceded  l)\  Trance  and  by  Spain.  Thai  is  so.  I  did  not 
sb)|)  to  consider  wbelher  she  would  be  jns(i(ied  under  Ihose  Treaties  in 
making  that  pretension  al  nil.  I  have  staled  what  was  asserted,  what 
was  put  forward.  Thoil!  weiv  cerlain  Treaty  rights,  but  (hat  is  ancient 
hislory. 

The  President.  —  The  Trea(y  rights  were  limiled  to  about  100  miles. 
Sir  Charles  Russell.  —  .\s  I  have  alrcadx  poinled  oul,  and  \ou  were 
good  enough  (o  assent  (o  my  slatement  I  think,  even  if  such  powerful 
nations  as  France  and  Spain  had  conceded  to  (ireat  Britain  riglils  (,ver 
an  area  of  the  sea,  Ihey  would  not  have  Ihe  jiower  of  giving  lo  ('oval  llri- 
lain  thai  I'ight  as  againsi  Ihe  people  of  an\  nlh.T  nalion  in  the  world  on 
Ihe  high  seas.  Of  course,  when  Ihe  Uniled  Stales  became  an  independent 
Power,  one  of  the  family  (if  ualions.  il  would  have,  in  virtue  of  its  so\e- 
reignly,  (he  right  lo  claim  Ihe  b'e(>  use  of  the  high  seas;  bill  Ihe  |)oiii(  is 
this  :  (hat,  fi'oni  I7,S:!  down  Ihrough  Ihe  whole  of  (his  uegolialion,  (ireat 
ib-ilain  has  never  asserted,  and  (lie  Iniird  Slales  has  never  alleged  (hat 
she  was  asseiliug,  llial  Ihe  right  of  lishery  in  Ihe  non-lerriloriai  waters 
was  not  a  right  Ihal  Ixdonged  lo  i\eiv  indepeudeni  nation.  Thai  is  (he 
puiul. 

Senator  Morgan.  —  Do  \ou  mean  she  has  abandoned  il  since  1781!? 
Sir  Charles  Russell.  —  I  dit  nol  know  Ihal  Ihal  would  be  appro|)riate 
language.     So  far  as  I  have  read  lheliislor\  ofil.  Iliere  wa-;  no  asserlion 
of  il  :  certainly  not  since  ITS:}. 

Senator  Morgan.  —  Thcrl'  was  some  meuLou  ofil. 
Sir  Charles  Russell.         I  have  r(>ail  all  Ihe  doeumeul-i,  and  \ou  have 
seen  wlial  meulion  Iheri!  isof  il.      I  have  read  ihal  leller  of  Lord  Halliursl. 
and  1  "suppose  I  mus(  r.'ad  il  again.     Thai  is  going  far  enough  back.     Hid 
\on  mean  Ihe  t'uiled  Slales  ahaudoned  iC' 
Senator  Morgan.  —  .\o;  (irra(  Itrilain. 
Sir  Charles  Russell.  —  Then  1  inus(  read  this  letter  id'  lfS|.j.     I  nsl 


—   1101  -- 

of  all,  llie  Trcaly  of  1783  sliows  it,  as  il  seems  to  mo:  bul  hero  is  llie 
official  stalemenl. 

The  President.  —  I  iliink  llioro  is  no  doiilil  as  (o  lliat  lime.  What  1 
hint  al  is  Ihal  perhaps  in  former  limes,  say  in  Iho  seventeenlii  ceniiirv 
towards  the  miihlle  or  end,  —  pei'liaps  at  Ihal  lim(>  Knji;land  may  have 
asserled  rii;hts  over  (he  sea  which  il  did  not  maintain  in  the  conrsc  of  Ihe 
ei};lil(!enlh  cenliii-y,  and  certainly  nol  in  Iho  conrse  of  the  nineteenth. 
II  is  rather  perhaps  a  proj^ress  of  theory  than  of  rifjlit. 

Sir  Charles  Russell.  —  I  reco!;rii/.e  an  amiaiile  elforl  loijive  an  expla- 
nation of  this  |iaiai;rapli,  hut  I  he;;- i-especifuliy  lo  sa\  Ihal  Ihis  paraijraph, 
is  nol  capahle  of  il,  because  Ihe  par'iii;i'apli  l)ei;ins  willi  ITS:}.  ||  is  nol 
referring  lo  anything- aniecedeni  lo  ITS!}.  Ifilhad.  I  should  have  liegun 
earli(^r  and  examined  it  eai'iier,  hutit  hegins  wilh  ITS.Jand  il  begins  with 
Ihe  erroneous  slalonionl  that  Ihe  right  of  lishiug  in  Ihe  open  sea  was 
conceded  hy  Ihal  Treaty  lo,or  created  by  liiat  Treaty  in.  Ihe  I'nilod  Stales. 
Thai  is  Ihe  fallacy.  iNot  only  does  il  begin  in  ITcS.'j.  bn[  i|  absolutely 
goes  on  to  say  that  th(>  assertion  was  further  made  in  l<SI;),  because  al 
the  top  of  i)age  I.'IT,  he  says  "  il  m^ver  occiu'red  lo  an\  of  these  diplo- 
mali>;ls  in  ITS;}  or  ISla  lo  conceive  that  these  lisiieries  '"  and  so  on, 
and  \et  in  181.")  Lord  liatlmrsfs  leltcr  to  Ihe  Tuited  Stales  .Minister 
(whicli  I  must  read  again)  says  : 

Tiul  Ihc  riglils  acl<ni)wli'(li.''i'il  l)y  Uic  'i'l'ciily  of  I7s;;  arc  nol  only  dislin.i.'-iiislialile 
Irnni  llie  lilici'lics  cohcimIimI  liy  llic  same  Trcaly  anil  liii'  lnnndalidn  nptm  wliicli  llicy 
stand,  tint  lln'y  arc  childly  dislinjiiii-ihril  in  Ihe  Ti'i'aly  (if  I7.s:i  ilsell'.  Tlic  andoi- 
sijjned  hc^s  U>  rail  the  altenlion  of  Ihc  Ann^i'ican  Minislcu'  lo  Iho  wording'  (d'  Ihc 
lirsl  and  Ihinl  Arlidcs  lo  which  he  lia-;  (d'lcn  rclcncil  I'oi'  llic  liainilalion  (d'  his  ai- 
liunicnl.  In  llio  lii'sl,  ai'tiolo  (ii-ciii  Hpjijiin  a(d^nll\vlcdl^t's  an  independence  ali'cady 
expressly  ri^enfiiiixed  by  the  I'owers  id'  t'".uroiic  and  hy  hcrsidf  in  her  eonsenl  In 
Ciller  into  provisional  articles  in  Novcnitier  ITS-;. 

In  Ihc  lliiid  arliele  (ireal  llrilain  aeknow'ledfies  Ihe  (•/(//)/  oj'  Ihe  t'niled  Stales  lo 
lake  lisli  on  the  haidis  nl'  Ni'w  ronndland  and  other  places  from  winch  (ireal  llrilain 
has  no  riuhl  to  exclmle  an  independent  nation,  hid  they  are  to  have  Ihe  li/n'rli/  In 
care  and  dry  lliom  al  certain  iinsellled  places  within  his  Majesty's  territory. 

I  think,  even  if  Ihal  right  was  asseided  al  some  earlier  period,  Senator 
Morgan  will  sec  tlial  Ihal  is  a  clear  abandonment. 

I  leave  Ibis  branch  of  Ihe  siibjeid  liv  expressing  iu\  agrecuHMit  with 
Iho  opinion  staled  on  page  JiiT  of  the  Cuiled  Stales  Argument,  tlial  there 
can  nol  be  one  iuleriiatinnal  law  for  Ihe  Allantic.  and  one  for  llie  I'acilie, 
and  I  agi'ce  Ihc  law  is  the  same  for  cmcIi  —  tlial  outsidr  the  lerritiu'ial 
limits  there  is  an  unreslrii  ted  rigid  and  liberty  for  all  mankind  to  take 
what  il  can  from  Ihe  bosom  of  llic  sea. 

The  next  sul)je(d  Hint  is  dealt  willi  as  to  seif-prcser\alion  in  lime 
of  pcaci^  is  Ihe  law  of  Oiiaranline,  which  is  nd'erred  to  on  page  l.'iU  : 

"  lipoii  Ihis  principle  also  ",  lie  say^^,  "  was  hased  llie  lirilisli  act  pnllini;'  rcs- 
Iriclioiis  upon  the  passafje  of  a  vessel  on  the  hi,i;h  sea,  approachiiii;  (ireal  llrilain 
from  a  port  where  iiifeclions  disease  was  raniiij;.  niwiranline  and  lieallh  rc;;ida- 
lions  are  usually  enforced  wilhiii  the  jiirisdiclional  limit,  and  so  coiilincd,  are  in 
ordinary  cases  sid'licient  I'orllieir  purpose,     lint  when  in  a  parliciitar  case  Ilicy  are 
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insiiflk-iciil,  and  tlio  ncci'ssily  of  iMolcrtiiif,'  Iho  coiiiiliy  IViiiii  iiiciiisii.ii  (.r  daiificr- 
niis  (lisi'asu  i'e(|iiiivs  it,  no  ri-hl  (if  Irociluiii  of  the  sea  stiinds  in  the  way  of  iiiimn;.' 
limiioi'  icstiicli.)ns  on  (lie  approach  of  vussuls,  al  any  dislaneu  fmin  llio  slioro  that 
may  be  found  roriuisilc. 

I  iiei'd  iiolsiiylliut  Ihis  is  u  subject  as  lowhicli  there  would  he  a  ready 
(•oneiirrciice  of  all  civili/.ed  nations  to  prevent  the  spread  of  disease,  and 
anynieasiiri!s  lluUreipiired  to  he  adopted  are  not  measures 
tliat  would  he  likely  to  he  called  iu  (piestion  hy  any  nation,  ^"'"'"« 

or  as  to  which  it  would  he  necessary  to  resoi't  lo  the  eiirorccment  of  any 
inlerualional  principle  at  all.  .My  learned  Irieiul  has  iniseuneeived  the 
ellecl  and  character  of  lhc.se  laws.  The  liritish  statute  is  the  (llli  of 
rjeorf;e  the  Kourlli,  chapter  78,  passed  in  I8:2:;.  which  I  have  hefore 
me.  and  I  will  furnish  my  learned  friend  willi  it,  if  he  desires.  h"or 
hrevily.  I  will  read  a  carefully  prepared  and  correct  summai'y  of  that 
statute.  Fii'slof  all,  the  .\ct  deals  with  \essels  coming'  lo  IIk^  shores  of 
a  parlicuhir  nation  in  Ihc!  same  way  as  the  lloverini;  Acts.  It  deals  there- 
fore solely  with  vessels  coniin,^  to  Itrilish  ports.  It  does  not  profess  to 
deal  in  any  otlx'r  wa\  with  vessels  heyoml   the  three-mile  limit  comiuj; 

Irom  infected  jdaccs.      The  follow  in;;  (udy  are  suhject  to  (piaiantine  : 

tii'sl,  vessels  cominj;- tollte  United  lvin';-dom  from  infected  places;  secondly, 
hoats  recei\inj;  pin'sous  and  i;oods  from  vessels  which  have  come  from 
or  touched  al  infected  places;  and,  thirdly.  pers(ms  or  lioods  on  hoar'd 
of  such  vessels  coniiui;  from  or  having;  loiiched  al  infecled  |)laces,  or  on 
hoard  such  receivini;  hoats,  in  order  lo  meet  the  case  of  li'ans-shipmeul 
from  infecled  vessels. 

\N  hat  are  the  eiiaclinj;  provisions  in  relation  to  those  classes  of  vessels 

or  ^ioods  coming;  from  vessels  or  boats  which   ha\e  ne  from  iid'ected 

places.'  Vessels  liable  lo  quarantine,  that  is,  vessels  or  receiviu;;  boats 
comin-  to  Cniled  Kinplom  ports,  because,  of  com'se,  Ibe  (piarantine  is  lo 
l)e  performed  with  reference  to  Ihe  port  lo  which  it  is  destined  and  in  the 
port  of  the  territory,  —  vessels  liable  lo  (piai'antine  are  to  hoist  (piaran- 
lue  signals  on  meetin.u  any  other  \ess(d  at  ^l'h  or  when  they  are  within 
two  leagiu's  of  the  United  Kin-dom  coast.  Si;;nals  are  lo  be  continued  so 
lon;;asthe  mi'clini;- \essel  cimlinues  in  sijiht,  or  the  vessel  itself  remains 
within  two  lea.uues  of  the  coast  of  the  t  niteil  Kiuiidom.  and  until  Ihe 
vessel  shall  have  arrived  in  a  United  Kinijdom  poi't;  and,  if  il  |':iils  to  do 
that,  there  is  a  penally  of  il  KM)  lived  for  il;  and  that  applies  In  all  ships. 

How  is  thispenallv  t.    '      i vered  .'     it  iiev(>r  can  touch  an\  vessel  that 

does  nol  come  to  the  port,  Ixmmusc,  under  section  .'i.'i,  the  oidy  remedy  for 
the  recovery  of  the  i)enally  is  hy  proceedinj;  in  a  local  tionrl  a-ainsi  Ihe 
Captain  of  the  vessel;  and,  Iherefore,  although  it  speaks  of  the  |)enally 
being  incurred  if  the  quarantine  si|;ual  is  md  hoisted  wiicn  it  approaches 
within  two  lea;;ues,  it  cannot  be  operative  until  the  ship  herself,  with  the 
Caplain  on  board  of  liei'.  has  come  within  the  terriloriid  jurisdie|i(,n  of 
the  port. 

Purlher,  vessels  having  infectious  disease  on  hoard  are  required  to 
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lioisi  a  si^iitil  wIhmi  llx^y  inncl  aiiN  oilier  vessel  a!  sea  oi'  are  williiii  |\mi 
leagues  iirilM<  I'liiled  Kiii;<'(loin  eoasl ;  and  Hie  si};iial  is  in  remain  lioisled 
so  loii^  as  llie  inei-liiii; M'ssel  remains  in  si;;lil,  or  the  vessel  ilsell'  riMiiains 
\Nilliin  Iwo  leagues  oi'  Hie  I'liileil  Kingdom  eoasl  svliiii;  so  in  si^lil  orwilliiii 
sueli  dislaiiee,  unfil  il  shall  hav(!  arrived  al  (he  port  where  il  has  lo  per- 
I'orni  i|uarantine.     This  is  llio  wlioh;  of  Hie  Statute,  I  IhiiiK. 

The  President.  —  I  sup|)ose  thai  Statute  is  in  applicalioii  now,  —  is 
il  still  ill  vipiur? 

Sir  Charles  Russell.  —  We  have  made  the  cmiuirv  llironf;li  the  I'rivv 
(loiiiieiloriice  as  lo  whether  there  was  an\  record  of  its  ever  haviiifihoen 
pill  in  I'oree  a;;ainsl  loreijiii  vessids,  and  this  is  the  answer  we  f;ot  :  — 
Section  8  of  tli(>  Act  enjoiiKMl  eertaiii  rormalities  on  vessels  liahle  to  ipia- 
raiitine  as  soon  as  they  passed  within  two  leai;nes  of  the  Krilish  eoasl  ;  Iml 
the  .Vet  provides  no  matdiiiuM;!  for  eiiforeini;  these  Iteiiulatioiis  on  vessels 
thai  do  ntit  eome  wilhiii  the  urdiiiarv  limits,  or  eonimnnieatc;  with  the 
shore,  and  the  I'rivy  Conneil  are  aware  of  no  instance  of  any  altenipt  to 
interferi!  with  any  vessel  simply  passing  outside  llu^  .'i-mile  limit,  and,  in 
fact,  such  iiil(!iTei('ncc  would  have  lieeii,  as  fur  as  (hey  understand,  both 
unnecessary  and  illej:;al. 

Mr  Phelps.  —  Is  the  .\ct  repealed? 

Sir  Charles  Russell.  —  No.  It  is,  therefore,  not  a  Statulc  which 
enforces  any  penalty  in  /v'//Nii;ainst  the  ship  al  all ;  it  is  one  which  simply 
imposes  a  penalty  ai;aiiist  the  Captain,  which  is  not  enforceahle  till  he  comes 
within  tlie  jurisdiction  (ifllie  (lourt,  and  comes  with  th<>  ship  into  Hie  |Mirl, 
and  which  can  only  he  riH'ovcred  in  the  local  inimicipul  (lourt. 

Of  course  the  pei'formaiice  of  (|uaraiiliiu^  is  an  operation  which  must 
he  ^oiic  throufih  in  llii'  terrilory  of  the  port.  The  observation  of  Lord 
Chief  .Inslice  Cockhurn  alludes  to  this  in  his  .ludf;nienl  in  tlir  Qid'cii 
V.  Kpyn, \iin\  hi!  treats  il,  and  I  think  correclly  treats  it,  thus,      lie  says  : 

I  iiiii  riirllici'  lirnpiiiinii  llial  I'arlianic'Ml  li:is  a  pi'iii'il  ri^lil  In  say  lo  foroi,:;ii  sliips 
Ilia  I  llicv  sliali  iKil.  willicuil  luiiiplyiii;.;  \\illi  llrilisli  law.  culi'i'  inlii  Itiilisli  pciils.  ami 
llial  iltlicy  do  (■iiirr  Ihcy  sli.ill  lie  .subjccl  In  pciiallios,  unless  tlioy  liavc  prcviiiusly 
conipliod  wilii  llcqaisiliniis  orilaincd  liy  llic  liiilisli  I'ailianiual. 


.\  proposition  whiidi  is,  as  I  submit,  perl'eclly  somul. 

Let  me  just  illustrate  that.  I  am  i|uito  unable  lo  apprcciale  what  is  in 
my  friend's  mind  about  this.  Does  he  suji^ost  that,  nniler  this  law,  we 
could  fAO  outside  lerrilorialwalers  and  seize  the  sliiji — ^for  instance,asliip 
thai  was  passing  lliron!;h  the  Urilish  Channel,  beyond  the  llirei!  mile  limit, 
on  its  way  to  some  i'Airopean  porl?  Does  he  suy^esl  that  we  could 
under  this  Statute  ^o  outside  the  territorial  limits  and  seize  that  ship 
because  she  hud  not  lioisled  a  sij;nal?  Such  a  tliiu^  would  he  impossible. 
The  Slalnle  cn-ates  a  penalty,  a  penalty  only  recov(,'rable  ai;ainsl  the 
captain,  and  only  recoverable  in  a  municipal  courl,  when  the  ship  arri- 
ves within  the  territory. 

Now  I  come  lo  the  nexl  question,  which  my  friend  treats  as  important, 


IS 
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Which  covers  some  space  in  the  p,.i„,,.ci  Ar.umcnl.     I  ,„n  n-Corrin,  (o  .ho 
Insl  senlcnce  ol  pngo  l(if>,  whcro  iny  Irien.l  says  : 

A.1.1  (hen  ho  prncoeds  to  -ivo  a  citation.     Then  he  says  : 
It  lias  bc.n  sai.l  thai  th.  nj^-ht  ol'suarrl,  is  roudnod  I,,  a  time  of  war. 

Certainly  it  is,  an.i  will  still  bo  sai.l,  ex.opt  nn.ler  Troalv.  Then  mv 
Irienci  conlinuos  :  '  ' 

Unlod  States  a„,l  r.,:-,i  li.i.ain,  IIm-  iall..r,„,M,ln  rlainuHl  (l,e  ri,!.,  in   in     ol'    e 
^  M.a,^l,  An.,.ncan  si,i„s  on  ll„.  1,|,,,  s.as  lo.  l.HlisI,  s„l,i..,,s  Ir^j^Z    ea  > 
■    Z    ";""-'"'^''-^-'""'l.isclain.,il  wasno,  ...lincuishil  bytir^  .     a   ,  Zi 
a  l.eat>  ol  poa.o  was  ,na,l,..  .  1,  bas  be.n  ,lis,..se,l,  bat  never  abandoned. 

Now  I  slop  there  for  a  ni.Mn..nt,  and  I  proceed  to  examine  tln>  qneslion. 
And  hrst  I  wotdd  like  to  nvA,  one  g.-neral  ohsorvalion  npon  it.  ft  is  onite 
".•''V'"'  "'  """  "■""•  ""  "'K'"'!'!  WMS  made  hy  Great  Britain  lo  assert  Ihe' 
'•'Kill  to  lake  iir.lisi,  sea.ne..  from  Ihe  ships  of  the  United  States  _ 
P'Tfectly  true:   and   it  is  perlV.Hy  Irn..  also   that  at  a  later  staj^e  it  was 

-I  vvi  I  not  .say  asserted  -  hnt  assent  was  son^ht  to  ho  ohia ,1   |„ 

'U'  nf;h|o  search  xessels--  to  visit  voss.ds  -  lor  Ihe  purpose  of  ascor- 
laimnft  lhe,r  nationality ;  thai  is  to  say,  il  was  not  ass..rted  there  was  a 
nghl  to  visit  a  United  Slates  or  hvnel,  vessel  if  it  was  >neroly  a  United 
States  or  a  Fronch  vess,-l   flyi,,.  |.V,.nch  or  Uniled  Slates  colours    the 

a^serfon  was  lin.ile, ,  .ase  where  there  was  f^ronnd  to  suspoct'lhal 

IH"  lag  ot  l-ranco  or  Ihe  lla^  of  Iho  I  nited  Slates  was  used  dishonostiv  or 
n-Klulontly  ,n  order  lo  cover  illicit  trade  in  slaves,      it  is  porlVvtlv  true 

liiat  those  two  assertions  were  nia.ie, ow  I  proceed  to  show  how  they 

wore  dealt  with,  ami  to  omp.ire  vNhelher  Ihis  statement  is  correct,  NNJiLd', 
my  Iriend  has  thought  right  to  p.d  here  in  his  ArgmuonI,  thai  :  ••  Thou-h 
Iho  war  grew  out  of  this  ,daim.  il  ,vas  not  iviinqnished  hv  (ireat  llritah. 
when  a  Treaty  ofp.'ace  was  made.  Il  has  been  disused,  hul  never  ahan- 
doned  .  That  is  Ihe  proposition  that  my  learne<l  friend  puts  forwanl. 
Then  ho  proceeds  : 

The  objection  lo  it  on  Ibe  pari  of  (he  tlnil.d  States  was  the  obvious  o„e  that  il 
vas  lounde.l  upon  no  Jus!  „e.essily  or  p.opriely.  Had  il  bren  a  measure  n,  any 
nasonable  sense  necessary  to  srll-defense  on  Ibe  pari  of  (ireal  llritain  its  dun. 
would  have  rested  on  a  very  dillerent  b.undation,  and  woald  have  been  suuporled 
by  be  analo,,-  of  all  sin.iiar  cases.  The  ri.ht  of  search  in  exercised  witbon't' ,  ue's- 
oon  as  against  private  vessels  suspected  of  being  engaged  in  the  slave  (rade. 

uo 
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I  III';;  liisav  lliiil  Ihiil  i-i  a  riirlliiM' iiiacriiriicN . iiiiil  lliiil  I  lliiiik  iii\  iViiMitl, 
ir  III'  I'Niiiiiiiii'^  il  riin'riilly.  will  liml  llial  llial  is  nnl  iiin-ci'l.  ami  llial  il  is 
oiilv  iiiidi'i'  Ti'i'alv  llial  llicri'  is  surli  a  ii;;lil  ol'  si'ai'cli. 

Tiit'ii  III'  goes  oil : 

Ami  il  is  very  :i|iiiai'('iil,  llial  as  llic  iiii'ii'a>iiii;  I'xim'iicii's  ol'  iiilciiialioiial  inti'i- 
cniii'si!  Ill'  all  kinds  ri'iiiliT  il  mi'rssai'y,  IIm'  piimipli'  llial  allnws  il  in  liiiii'  nl'  wai' 
will  bi!  roiiiiil  siil'liririil  (n  allnw  il  in  limo  nl  pcai  r. 


Thai  is  looking  iiilo  llic  I'liliii'i'.     II  is  nol  cuiisidi^riii^  wlial  liii'  law  is, 
lull  sii};;;i>sliii;j,  wlial,  al  siuiir  riiliiii'  Mini',  il  max  lii>. 
Tlii'ii  III'  jiriiri'i'ils  : 

The  lull',  as  lias  lii'ou  scimi,  ^.miiws  mil  nl'  nr('i'»ily  alniif,  ami  iniisl  llii:roli)re 
cxk'iiil  Willi  llic  iiuci'ssily. 

Ami  llicrciipoii  hi'  [irucoi'iis  tii  refer  lo  Hie  eorresiioiuleiiec  of  Lonl 
Abenleoii. 

I  shall  now  lii'iii^  lliis  iiiallei-  <lii'^iiiiiiii^  willi  llie  i-iii'i'es|ionileiU'i'  Ihal 
is  llieri'  rel'i'iTeil  lo.  IViiiii  ISil)  iinlil  Ihe  lasi  urcasioii  when  Ihe  siilijei'l 
was  rel'i'iTi'il,  lo  as  far  as  I  am  aware,  in  imlilie  —  in  i'arliameiih,  down 
II)  Ihe  year  IS.'iS,  liiil  1  need  mil  ihi  llial  al  aii\  very  i;real  len^ilh. 

Now  Lonl  Aheiileen,  who  was  llieii  I'riiiie  Minisler,  wriles  lo  Mr  Kve- 
rell,  who  was  al  Ihal  lime  Seerelary  ol'  Slale  ol'  Ihe  liiiled  Slales,  on 
Ihe  JlUh  Deieiiiher  l<S'il  :  and  I  will  ask  yon.  Mr  i'residenl,  when  I  read 
this,  lo  see,  —  while  il  is  as  slrenmins  a  demand  on  Ihe  pari  of 
the  l'"oreif;n  Minisler  lor  ronsenl  on  Ihe  jiarl  ol'  llio  I'liiled  Slales  In  a 
ciiiirse  Ihal  Ihe  Minisler  of  (ireal  llrilain  is  iir^iii!;  as  I'liiinenlly  reason- 
ahle  rniiii  his  |ioiiil  oTNiew, —  wlielher  il  amoiiiils  jo  an  asserlioii  ol'  il 
as  a /v/////  al  all,  or  wlielher  il  is  nol  ralher  a  ilemand  lor  Ihe  I'easoiiahle 
asseiil  on  Ihe  |iaii  nl' Ihe  I  iiiieil  Slales  lo  wlial  is  snf;;;esli!il. 

.Now  I  his  is  Ihe  lanj;iiai;e  ol'  Lord  Alierdeen's  lellei'  : 

rlie  Umlcrsiiiiii'il,  I'll'.,  lias  Ihe  Imiiororaclili'i'ssiiiLr  I'l  Mr  Kveii'll,i;li'..  Ihe  olisi'r- 
valinns  wliiili  he  leels  ralleil  u|)oii  In  iiiako,  in  answer  In  the  imle  nl  Mr  Sli'vensnii, 

dilleil  nil  Ilie  ilsl  nt'lll-lnihl'. 

As  Ihal  iiiiiiiiiuiiirali'iii  mily  leai'lieil  lli<'  liaiiiis  nl  the  I'lnleisiiiiieij  nii  Ihe  ilay 
al'ler  the  depailiire  nl  Mr  Sleveiisnii  liniii  Ijimlnii,  nil  his  relniii  In  Anieiiea,  ami  as 
llieiehas  siiii'e  been  iin  Miiii.sler  or  Wiaif;!'  d'AIVaiirs  IVniii  Ihe  L'lii  led  Slales  ii'sideiil 
ill  Iliis  country,  llie  Undersigned  has  looked  with  soiin'  aii\iel\  I'nr  the  arrival  of 
Mr.  Kveretl.  in  miler  that  he  niiglil  he  enabled  lo  renew  his  diidoiiialie  iiilercoiiise 
w  illi  ail  aeii'diled  llepirseiilalivc  nl  tlii'  lle|iiil)lie.  Had  llie  lindersi^rncd  eiilerlaiiied 
nn  oilier  piirpnse  than  In  eniitrnverl  Ihi'  aivumenls  nl  Mr  Sleveiisoii,  or  In  lorlily 
his  own,  in  healing  ol  Ihe  mailer  whieli  has  loniied  lliesiiljjeel  ollheir  eorrespon- 
denco,  lie  wonld  have  cxpericmed  lillle  inipalieiice;  but  as  il  is  his  desire  lo  clear 
up  all  doubl,  and  lo  remove  misapprehension,  he  leels  Ihal  lie  eannol  loo  early 
avail  himseir  of  Ihc  presence  id'  Mr  Kveiell  al  his  post,  lo  bring  lo  his  knowledge 
Ihe  Iriie  slate  of  Ihe  question  al  issue. 

The  Undersigned  agrees  willi  Mr  Stevenson  in  the  importance  ol  arriving  at  a 
clear  under.standiiig  of  Ihe  m.iltei  really  in  dispnle. 

This  ought  lu  be  the  fast  nhjeel  in  the  diU'eieneos  of  Slates,  as  well  as  nf  indivi- 
duals: and,  happily,  it  is  often  the  lirst  step  to  the  reconcilialion  of  the  parties.     In 


—  I  I  (III  — 

llio  picseiil  nisc,  lliis  iinili'rsl.indiiii;  is  doiiMy  cs'^iiilinl,  iK'caiisc  ,i  coiiliiitiaiirc  cif 
inislako  iind  inor  iiiiiy  be  proiluclivf  (il'llic  niosl  serious  corisoqiKMici's. 

Would  you,  Mr  IVcsiilciil,  kindly  idlow  mi\  iVii'iid  Sir  Iticluird  \Vcl)s- 
It'r,  lo  rciid  lliis  no\l  iiassiific  tor  ini'. 
Sir  Richard  Webster.  —  lie  i;iiis  on  : 

TIm!  I'lidrisimicd  affiiiii  rciioiiiici's.  as  lie  has  iilri'aily  doiu',  in  Iho  iiiosi  i'\|iii(it 
li'ims,  any  li^dil  on  llii'  pari  at  lln;  Itiilisli  (idvcnmicnl  lo  si'anli  Ainoiiian  vrsscl.s 
in  llmo(dpcaci'.  TIli'  ri^dil  nl'  srairli,  ,'N,wpl  wlirn  -|MTially  ((im-odi'd  liy  Trcaly, 
is  a  puii'ly  licllitfcicMl  ri-lil,  ami  can  have  m.  cNiNlcinc  .m  llic  lii^iii  soas  dmiM.i,' 
peace. 

The  laidcrsiiiiicd  appndicnds,  Imwcvcr,  llial  llii'  riyiil  oT  scairh  is  nnl  cdnlliicd 

lit  llic  vcrilicalidn  of  llii'  nalionalily  cd'  llic  vcssid,  liid  also  cxI Is  to  llic  olijccl  of 

the  voyage,  and  liio  iialniv  ol'  Ilii'  cai},'o.  The  scdc  pniposc  id'  llic  lliilisli  crni/.crs 
is  to  ascertain  whidhcr  Hicvess(ds  tlicy  rncetwilh  arc  really  .Vuicrican  or  nnl.  Tiie 
rifihl  iissnrled  lias,  in  Iriilh,  no  rcscinlilance  lo  ilie  ri-lil  of  search,  oillier  in  prin- 
ciple or  in  praclicc.  It  is  simply  i  ri-lil  lo  salisly  Ihe  parly  who  has  a  leuilinialo 
inlcresi  in  knowini,'  Ihc  Iriilh.lhal  llic  vessel  aclnally  is  wlial  hcrcolonrs  aniioiinix'. 
This  i'ImIiI  we  concede  as  I'reely  ;is  we  exi'rcisi'.     The  Itiilisli  crnizers  are  iiol  ins- 

Irncleil  to  delain   Anierican  vessels  under  any  eiir siaiiecs  whatever;   on   the 

contrary,  lliey    aiv  (irdcied   to   alislaiii   IVoni  all    inlerlercnee  with   llieni.  he  Ihny 

slavers  or  idhcrwise.     Ilnl  where   reas ihle  suspicion  (exists  llial  Ihe  American 

lla^  has  licrii  alinsed,  lor  lliii  purpose  ol  coveriiii,'  the  vessel  i\['  aindher  nation,  it 
would  appear  scarcely  civdihle,  hail  il  iioj  hrcii  made  luanilesl  hy  Ihe  rejicalcd 
inoleslalions  id' Iheir  llepreseiilalive  llial  Ihe  (lovcriiiiieiit  of  Ihe  I'liilnl  Slates, 
which  have  sli-niaf  i/cd  and  aliolished  Ihe  hade  ilscll',  should  ohjecl  lo  Ihe  adoplioii 
of  such  means  as  arc  indispensably  necessary  I'or  asceilaiiiin^  the  Iriilh. 

Then  lower  down  on  liii;  same  paj^c  he  savs  : 

The  Undersigned  has  also  expressed  his  heliel' llial  Ihe  piaiiiee  was  iivneral,  of 
iiscerhiininfj  by  visit,  the  real  characler  ol  every  vessel  on  Hie  high  seas,  againsl 
whii.di  there  should  exist  reasonable  i;rnnnd  ol'  suspicion.  Mr  Stevenson  denies 
Ibis;  and  he  asks,  what  oilier  nalioii  Ibaii  (lival  lirilaiii  had  ever  asserled  m 
allemptcd  lo  exercise,  sneli  a  rigid'.'  In  answer  lo  this  ipieslion.  Ihe  Undersi-ncd 
c;iii  a!  once  rclcr  lo  Ihe  avowed  and  consliinl  practice  ol  llie  liiiled  Sl.iles.  wlios|. 

crui/.ers,    -ipccially  in  Ihe  IhiH'  or.^h'Nico,  by  Hie  adiiiisM I  llicir  public  joiiiiials, 

ar<'  noloiioiisly  in  Ihe  hahil  ol  cxamiiiiiiL:  .ill  -ii-piiioiiv  \r<^,.|s.  wliethci' sailin.' 
niuier  the  lOiiglish  lUi.i;.  or  aii>  olber. 


Sir  Charles  Russell.  —  Then  lie  says  al  jia-e  (IIS  : 

II  is  uiulouhledly  Irue,  thai  Ibis  rii;lil  may  be  abused,  like  every  other  which  is 
(lelc.nated  lo  many  and  dilVeriMil  bands.  It  is  possildi'  llial  it  may  be  exercised 
wanloiily  and  vcxalioiisly;  aTul  should  this  be  the  ease,  il  would  not  only  call  lor 
renionslrancc.  biil  would  .juslily  resentment.  This,  bowcver,  is  in  the  hivdiesi 
degree  improbable;  and  il',  in  spile  of  Ihe  niniosi  canlioii.  an  error  should  be  com- 
inilleil,  and  any  .\nu'i'ican  vessel  should  sutler  loss  or  iiiiiiiy.  il  would  be  rollowcd 
hy  prompt  and  ain|de  reparalioii.  The  I'ndcrsigncd  begs  to  repeal,  thai  willi  .\nie- 
ricaii  vessels,  whatever  be  llieir  deslinalion,  Hrilisb  ciuizers  have  no  pi'elensiou  in 
an  J'  manner  lo  inlerb'i'c.  Such  \ess(ds  mnsi  he  periiiilleil,  ireiiga.i;-ed  in  il,  lo  eiijov 
a  monopoly  id'  Ibis  unhallowe<l  Trade;  but  the  Uritisb  (io\eiiimenl  will  never 
endure  that  Iho  rraudnlenl  use  ol  the  Anu'rican  llag  shall  exicnd  Hie  iiiiipiily  lo 
(dlier  nations  hy  whom  il  is  abhoi'reil,  and  who  have  enlcred  inlo  solemn  Trcalics 
wilh  Ibis  connlrv  I'or  its  ciilire  suppression. 


—  1110  — 
I  will  imw  read  lliu  liisl  imra^'iapli  nl'lliu  leltcr  : 

Ml'  Sli>vcii-i(iii  liiis  sniil  lliiil  111'  hail  im  wi-^li  Id  I'xi'iiiiit  llii'  riMinliili'iil  iisi'  of  llic 
Aliii'i'ican  lla^  riniii  {luli'iilii>ii :  ami  Iliis  liciii;:  llii'  lasc  tin'  IIiiiIim'xI^iu'iI  i«  iiiiwilliiif; 
III  lii'lii'Vi'  llial  a  j;i)Vi'nimriil  liki'  llial  ul'  llir  Uiiili'il  Slalcs,  iiiiili's^iii;.'  Ilii'  saiiiit 
nbjocl  and  anifTinliMl  by  lln'  saiDc  iimlivi's  as  Cirral  Uiilaiii  slimilil  srijnii^ly  iippnsc 
llii'iliHi^lvi'-i  III  I'vcry  pns<jli|i'  modi'  |i',  wliirli  llwii  own  ilc^iri'  rmilil  lie  ri'ally 
accoiiiiilisiii'd. 

I  think  I  am  jiisJifipd,  Mr  Prt'siilonl,  in  saying  llial  nlUioiifjIi  llio  word 
"  rij;li(  "  is  used  llierc.  it  is  used  in  a  sonso  in  wliirli  even  by  writers 
upon  law  il  is  soniolimos  nsod  li«'  nsos  it  In  iinlicntc!  sonii'tliin^  rlainicd 
wliicii  onffiit  to  1)0  alluwi'il,  oii^ld  Id  I)i>  assiMiInd  lo,  l)\  tlii>  ollioi'  I'owtM'. 
Ill'  |)iiinls  onl  llial  it  is  not  tlii*  riiilit  of  search  that  lie  is  insislin^  on,  lint 
lhi>  ri};ht  In  use  means  lo  ascertain  wlielher  or  not  a  vessel  is  IVandn- 
lenlly  llyiu};  a  false  Hag.  This  rii;ht  was  resisted  l»y  the  liiilinl  Slates 
il  was  resisted,  loo,  hy  Krancc.  Tliat  lie  was  spoakinf?  oftlie  right  in  that 
vaguer  or  lesser  sense  of  the  term,  and  nol  of  somelhing  which  he  eonid 
do  under  Ihe  force  of  s'line  exisling  law,  is  made  .ipiiarenl  h\  the  fact 
that  he  slalcs  that  if,  the  circumstances  lieing  sul'ticieiitly  suspicious  Id 
justify  visitation,  it  turns  out  upon  visitation  thai  that  suspicion  is  nol 
warranted,  then  reparation  is  lo  lie  made  to  the  vessel  so  visited;  whereas, 
of  course,  if  it  were  an  alisolule  riglil,  eiiforcealile  against  the  will  of  par- 
ticular nations,  you  would  not  lind  it  accompanied  liy  such  a  provision 
for  reparation. 

The  mailer  came  up  again  in  IH.'iH;  and  il  came  up  in  a  way  that,  if 
auvlhiug  can  he  made  inleresling  in  Iliis  mailer,  will  make  il  more  or 
less  inleresling  lo  Ihe  Tiiliuiial.  II  came  up  in  Ihi;  lloiiso  of  Lords  on 
the  l2(ilh  of  .III!)  IS.'iiS,  iiuil  some  very  eminent  jurists  look  pai't  in  the 
discussion: and  Lord  Lynilhursl,  whose  position  is  known.  I  should  think, 
to  all  memliers  of  the  Trilmnal  —  at  one  lime  CJiief  Itaron  of  Ihe  I'acIic- 
(picr,  aflerwarils  Lord  Chancellor,  and  hesides,  an  imporlaiil  political 
jiersonage  —  rises  lo  put  a  ipiestioii,  of  which  he  had  given  nolice  lo  the 
Secrelarv  of  Stale  for  l'"oreigii  Atl'airs.  America.  I  think,  has  Ihe  right  to 
claim  him  as  one  amongst  mauv  of  liei'  disliiiguished  sous.  Lord  Mal- 
meshury  was  the  foreign  Sccrelarv.     Lord  Lyndhursl  said  : 

Vour  l.orilsliips,  no  iIomIiI,  have  inipsl  of  yon  read  a  spcecli  wliicli  w'a<  niailc 
liy  \!r.  Dallas.  Ilic  Aincrican  MinisliT.'a  sliort  linir  sinci'.  at  a  nicelinp'  of  liis  fi'llow- 
saliji'cls.  lo  ri'lt'lirali'  llu'  aniiivcrsaiy  of  .Vnicrican  Indi'pi'iidi'ncp.  (In  llial  ori'asioii 
Hie  lioiionialilc  ^-I'lillcinaii  slalcil  llial  Ilic  i|nesliiin  of  llie  lijjlil  of  visitinf;  Aiiii'iiiaii 
vi's-ii'N  in  linii' of  pcaccoii  IIh' liiijli  seas  had  hccn  llnally  sotllcd.  This  isa  suhjerl, 
iii>  I. olds,  ol  so  niiii'li  iiijpoiiauri' and  siirli  deep  iiilcresl  llial  II  is  nialci'ial  llial  we 
slioiild  rcri'ivi'  a  disliind  ami  pici-isc  arroiiiil  of  llio  Icrnis  on  which  Ihal  si'lllcniL'iit 
is  hasi'il;  and  I  liavo  Ihciclori'  |;iveii  iiolici'  id';i  ipieslion  which  I  iiileiid  lo  propose 
lo  my  iiohh^  Ihe  Scciclary  of  Slalc  Koii'lim  Mlaiis.  in  order  Ihal  he  may  ii\\i'  us 
solium  cxpiaiialion  on  'Im  snliji'cllo  wliiih  I  have  icri'ircd.  Manyiiersons  —  [icrhaps 
I  oashi  not  to  say  'many  persons',  but  several  persons,  ami  lliosc  in  a  hiftli  polili- 
cal  position  —  a|>pear  to  think  that  that  proccediiif;  was  not  Jiistilied,  and  that  in 
pidiit   of  fact   we  have  siureiidured  a  must  valuable  and   important  rislit.     The 
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nnswi'i' wliicli  I  innki' In  tliiil  is,  tlinl  we  liavt^  siirrriiiliMOil  iin  li^lil,  riii'  IIjiiI,  hi 
|i(iiiit  III  I'arl,  nil  rl^'lil  siirh  a-:  llial  wliicli  Is  i-iititi>iiili'i|  Inr  has  rvrr  I'xjsli'ij.  \\'i 
liavi',  my  l.nriU,  ahaiiilnni'il  llii'  assiiiii|iliiiii  nf  a  riKhl.  ami  in  iliiiii|.'  so  \vi'  li.ivi'.  I 
lliliik,  iii'li'il  jiisll\,  |iiiii|i'iill\  anil  wisi'iy.  Nnw,  mv  l.niils,  willi  ynnr  |ii'iiiiission 
I  shall  iniiri'i'il  III  maki'  a  I'rw  nliMi'valiiiiis  ii|iiim  IIh'  ;:riii'ral  i|m'sliiiii,  ami  In  irl'i'i 
III  siiiiii' III  Ihr  iniisl  I'liiiiirnl  aiilhinilii's  nil  ihi'  siiliji'il;  Inil  I  a-^^iiii!  ymi  thai  I 
^iwtij.i  .,..1  Knf<.  if.MiKinii  t (i-..i..>  ii  I... I  111'. I  I  iiiiiiL  :i  i.  ..f .1  ;.n.^,.«.i-   ii...< 


I   :^ll(lll   iMi'i  I'll   II'   iiltll\<     <i   II   >t    iiii"!  II 

III  siilllr  III   Ihr  Illiisl  I'liiiiirnl  aiilliin  im^  mi    m.    ^<ii>,|iii, 

should  mil  hnvi!  Iroiihlcil  ymi  wi'ii'  11  mil  lliat  I  lliliik  il  i~  nl'  ^jiral  iin|)iirlr,iir(>  llial 
Ihis  ipicsliiiii  shoiilil  ho  ilistinrlly  anil  lliially  iiiiilni'siiiiiil  ami  si'llli'il.  The  llrsl 
|iriipiisJlion  whirl)  I  slali<  is  lliis  :  Thai  in  im  wrilornn  inli  in  ilimial  law  lias  thai 
liphl  rvrr  hi'iMi  assi'ilcil ;  and,  in  Ihi'  nixl  plan',  llini.  lliric  is  im  drrisioii  of  any 
Cdiiil  III' .Inslirii  having'  jiirisdirlinn  tn  ili'iidc  -iirh  iiiiistiims  in  whirh  that  i'i;.'lil 
has  hi'i'ii  admilli'il.  1  wish,  in  iiiakin;^  this  asscrliuii,  lo  Iniiily  mysclr  hy  sntui' 
ailllioi'ilies  ;  and  I  laniint  i|niili'  a  hi^'hi'i-  iir  a  Ih'IIlm'  Iji^dish  aiilhnrily  Itian  lliat  nl' 
Lord  Slowcll,  who  stales  dislinrlly,  in  lln'  wmds  wliirli  I  am  alinnt  lo  read  —  In 
roiiroimily  with  what  I  have  slali'd  —  lliat  nnsiirh  ripht  ha-,  i'mt  Ih'cii  assnlrd  liy 
any  rnmpi^tcnl  aiilhnrily.     His  wniiU  arc  IIiim'  : 

"  I  i-an  liiid  mi  aiitlinrily  llial  uivrs  llii>  liiilil  nT  inliTinplinii  In  tin' navijalinn  nl 
Stall's  in  ainily  upon  llic  hi;.'li  si'as  cM'pplin^  thai  wliirh  llm  lijfllls  nl  war  jj-ivo  In 
both  hclli{.'t'ronts  against  neutrals." 

.U  pi'OKcnl  I  am  (Inalii)^  willi  llic  iissimIjoii  Mini  tliis  was  a  ri^'lil  i-iai- 
incil  and  exercised,  or  piaiinod  lo  i)e  excnisi'd,  ii\  (in>al  Itiilaiii,  and  iiol 
aliaiidonod.  Kill  oi'  coursi'  llie  TriiiiinnI  will  see  llial  Iliis  is  a  valiiahle 
aiitliorily,  wliieii  I  need  nol  have  lo  ^n  hack  upon  a^aiii,  ii|ion  wlial.  Hie 
law  ilseir  is. 

Thai  is  a  distinct  slalenieni  made  hy  llial  iinhle  ami  learni'd  Lord.  In  addi- 
tion, I  hc^  leave  In  ruler  tn  Wliealon,  Ihe  eniiiieiil  Anieiiean  aiillinilly  nn  Inleriia- 
liniial  law,  who  slates  Ihe  prnpnsilion  in  these  lerins  : 

■'  Il  is  iuipossilile  lo  show  a  sini;le  pnssa^i^  in  any  iiisliliilional  wriler  mi  pu- 
blic law,  or  the  jud^rmenl  of  any  Coiirl  hy  wliieh  thai  l.iw  is  adininisleri'd,  whieh 
will  jiislily  the  exereiso  of  siu'li  a  riirlil  on  the  hinh  seas  in  lime  nl'  peace  indepen. 
ilent  nt  special  eninpael. 

Sn  Ihal  your  l.nrdships  peireivc  thai  linlh  mi  this  side  nl'  llie  waler  and  in 
.XiliiMiea,  hy  the  lu'sl  aiilllolilies  and  hy  Ihe  hi;:lu'st  jiirisls,  Ihal  rl;;lit,  in  Ihe  passa- 

j;cs  lo  which  I  have  lelerred,  is  i Irnverled  instead  of  hein;;-  admilled.     II   has 

been  afiilatod  lonj;  helween  this  coiinlry  mi  Ihe  one  side  and  Am-'Mi  a  nn  ilji-  niher. 
The  emini'nt  jurist  on  Iho  olhcr  side  of  the  water  mak(!s  his  s  lenl  and  assi'i- 

lion;  our  correspondini;  authority  on  Ihis  side  of  the  water  imiM's  his  asserlimi; 
and  thnse  assertinns  directly  and  disllnclly  a^iree.  I'nr  niysell,  my  Lniils,  I  have 
never  been  able  In  discnver  any  principli'  nl'  law  or  reason  on  wlilih  thai  rif,dit 
could  be  supported.  I  will  releraLiain  In  llic  same  hii;li  liniillsh  aullmrily  —  Lord 
Stowell  —  upon  this  subject,  and  you  shall  hear  what  he  empliatirally  slates  with 
respect  lo  it.     That  distinguished  jurist  says  : 

"  .No  nation  can  exorcise  the  righl  of  visilalion  and  search  on  the  hi|;li  seas 
except  nn  Ihe  hi'lli;.'erent  claim.  .Nn  such  right  has  ever  been  claimed,  nor  can  it  be 
exercised,  without  Ihe  nppressinn  nl' inlerriiplingand  hai'issing  Ihe  leal  and  lawl'ul 
uavigalinn  olulher  counlries,  lor  llie  right,  when  il  cxisls  al  all,  is  universal,  and 
will  exiend  to  all  countries.  11  I  were  lo  press  Ihe  conslderalimi  riirlher,  it  would 
bo  by  slating  Ihe  gigantic  inischiel's  which  such  a  claim  is  likely  tn  produce.  " 

1  may  add  that  another  very  high  aulhority  —  the  American  Judge  Story  — 
In  the  well-known  case  ol'  Ihe  '  iMarianna  Flora',  expn'ssod  Ihe  same  opinion  in 
almost  Ihe  same  terms,  and  in  language  as  empbatlc.  So  here  again  is  a  coinci- 
dence ol  authority  betweon  Ihe  two  parties  agitating  Ihe  (|iieslion  —  Ihe  aulho- 
rity on  Ihis  side  ol'  Ihe  water  corresponding  exactly  wilh  Ihr'  authority  on  the 
other.  But  I  do  not  think  it  necessary  tn  rel'or  In  any  cases  in  support  ol'  the 
cases  I   am  considering;  I  will  refer  only  to  the  principle  on  which  the  ciuestion 


—  I  Hi  — 

rests.  Wlial  is  tlu>  rule  willi  roiiorl  In  lln'  liL'h  seas  aiul  Die  iiiiviniitiiin  of  llic 
lii).'li  seas?     All  iialldiis  arc  (Mpial  uri  llii>  lii^li  sims.      \\  licllici'  lliry  In'  strunn  ami 

|iii\vi'iriil,  or  wi'ak  ami  liiil lie,  all  ai'i'nn  a  ronliii);  nl'  in'iicrt  i'(|ualil.v.     What  is 

(III'  |>iisi|j(iii  III  a  iiii'i'i'liaiil  «lii|i  nil  llic  lii^li  sl'a^'.'  A  sliip  Is  pail  ol  tlii'  iliiiiiiiiinii 
to  wliirli  slii<  hi'lciii^s,  and  wliat  li^lil  has  the  ship  nl'  nni<  natinii  In  inti'i'lVri'  with 
llii>  ship  III'  any  othi'i'  niilinii,  wIiimc  the  i'i^:lils  nl'  linlli  palllcs  an>  fipial.'  Tin' 
prinripic  is  so  clear  ami  so  ilislini'l  thai  il  will  enl  admil  nl  Ihi'  siiiailesi  dniilil.  I 
am  iiiiwillinu  nii  a  ipieslimi  nl  this  Kinil  In  lelei  In  any  mi'i^immi'mIs  nl  iiiy  nwn.ni'  to 
any  ailllinrily  wliii'h  I  ran  pnssi'ss  on  the  siilijei'l ;  liiil  U<;w  what  is  saiil  hy  l.ni'il 
SInwell  with  lespeet  In  tin'  navi^tatinii  nl  the  hi}jh  sims.     His  lan>;na^;c  is  this  : 

"  All  naliiiiis  lieiii^'  i>ipial,  all  liavc  an  eipial  li^lil  In  Ihi'  iininlei  rnpled  use  nl' 
llie  niiappropriati'ii  parts  nl' the  ocean  lor  their  iiavi^'atinii.  In  pliccs  where  mi 
local  anlhoiily  e\is|s,  where  llie  siihjecis  nl'  all  Slates  meet  on  a  lonlin^:  nl  entire 
eipialil\  anil  iiiih 'pcmleiice,  nn  nne  Slate  or  any  nl'  ils  >nlijecls  ha"  a  ri^hl  In  iis- 
siline  nr  exercise  anlhoiily  over  the  snhjecls  ol  annlher. 

That  is  a  contirniatioii  ol'  Ihr  iloiliini'  which  I  liaM'  slaleil,  Ihal  Hie  iniiiciph'  on 
which  I  his  i|iieslinn  is  In  he  ilcciileil.  is  Ihi'  eipialilv  nl  all  lialiniison  the  lii;,'li  sims. 
Ailnilttini;  this  principle.  Imw  can  il  he  as^eilcil  Ihal  the  sliip^  nl' one  iiallnn  can 
inleireie  nil  any  way  with  tliu  vessels  of  aiiolhei'.'  Ilieii.  liaviiiL:  laiil  ilnwn  this 
pilnc:{ile.  the  cnn^iilcration  next  nccnrs  that  iliriicnities  may  ari'-i'  niil  nl'  Iranils 
which  may  he  pracliseil  nn  llic  lii^h  seas;  ami  il  i>  -aid  thai  the  Ihm  o|  America 
may  he  as-iinu'd  hy  annlhi'r  Power  to  cover  Hie  hasesj  ol'  pnrposo.  jliil  how  can 
the  acl  ol'  a  Ihiril  I'ower,  or  of  Hie  snhjecls  nl'a  third  i'nwer.  hy  po••^illilily  ailed  any 
ri^'lil  existiiif,'  on  Hie  pail  ol'  Hie  lliiiled  Stales?  'I'ake  this  case  :  lt\  mil'  'I'lealy 
with  Spain,  we  have  a  riidiUn  \  i-il  and  searidi  Spanish  vessels  with  a  \iew  to  pre- 
vent tilt!  Slave  Trade.  Iliil.  Imw  c.in  thai  ai;reeiiieiil  hclween  ns  and  Spain,  hy  any 
pn-sihilily,  all'erl  Hie  lijihls  ol'  .\iiiciica  .'  CIimiIn  in  im  wayal  .ill.  liiil.  Ilieii, 
what  are  mir  cinizers  In  do  ! 

lie  relcis  II  lillle  Inler  In  ;i  (liseiissiitii  llwil  lotiK  |iliiee  iii'lei' llie  Trciiiy 
di'  Vieimu  ill  lf<l.').  I  roiiil  il  lillli!  riiillii'r  ilowii  in  llicsiiiin;  spiu'rli.  lit; 
says : 

'Prcalics  have  lieeii  ciilered  inin  lielweeii  i".ii;;laiiil  and  rori'iun  coiiiilries.  L;i\iiif.' 
Hie  rij;lil  ol'  \i>il.  Iliil  why  elder  iulo  sinh  liealie>,  il'  Hie  rifjiil  nl'  visilin;;-  is  a 
nalioiial  riulil,  ronndeil  on  internalioti.il  Ihw '.'  W'lial  look  place  in  Hie  year  isi.'i 
alter  the  Treaty  of  Vienna'.'  l,oriM:asHeie.ij;li  applied  |o  the  rrencli  (Invernmeiil 
to  eslahlish  .snnie  iniitilal  >>-leni  h\  which  cinizers  could  visit  Hie  vesselsnf  eillier 
coiiiilry  :  lint  the  Due  de  lllclielieii  replied  Ihal  Fraiiee  wonid  never  coiiseiil  lo  a 
maritime  pnlicn  lieiiii:  e-l.ihli-^lied  over  liei  nwii  snhjecls,  except  hy  persons  lielnii- 
uiiiK  to  her  own  coiinlrv.  I  IhiiiU  I  have  iinw  ■,'oiie  far  enniifjli  In  eslahlish  llio 
|io<ilinii  willi  wliii  II  I  slarh'd.  etc. 

Then  Lord  Mulnu'>iliiii\,  in  replv,  imlorses  eiil('f;orifall\  nnd  dislinelh 
llieo|iinion  ol'  Loiii  Lyndlini'sl. 

The 'rrihiinid  liiM'e  adjourned  lor  >    iiorl  lime. 


The  President.  —  Sir  Cliarles,  wo,    t  ready  (o  hear  yon. 

Sir  Charles  Russell.  —  I  N\as  a  nl  lo  read  the  repK  of  Lord 
.Malmesimi'N ,  wiio  was  Ihcn  llie  Toreii;!!  J  irelarx .  I  will  only  read  llie  par! 
which  shows  his  afii'oeinenl  wilh  Ihe  Jilemeiil  ol'  (he  law  as  made  hy 
Ijord  Lyndhnrsl.   Il(!sa\s: 

It  is  Willi  i;real  pli>asure  llial  we  have  heard  the  views  of  my  iinlile  and  learned 


—  Ill:t  - 

Iril'lid  oil  llliMilll|i(il'lillil  slil.jrcl,  lii'i'iiiiM.  Ihi.y  iniiruiiii  |iiv(iscl\    |,i  l| |,| (' 

(III!  Law  (llllcTis,  (.r  Ihi'  Ciiiwii,  wlmii,  we  lliiKi^hl  il  mii  diilv  li.  i suH  _ 

Loid  Iliiniii-M  iiiav  ii'ciill  Ihal  llii'  \nv,  (dlici'is  ol'  llii>  Cniwn  ji|  |luil 
liiiir  \N(iiv  Sir  KiU.niN    l\f|l\.  iiiiil  Sir  lliiuli  Ciiinis.     LnnI  Malriicsliiiiy 

Hiiys: 

lii'iMiisc  llicv  colli, mil  |iiv(  i.cly  1.1  llii'  i>|>iiijuii  <>r  Mil'  l.iiw  nrilcris  ol  llir  Crown, 
wliom  we  llioii;:lil  il  oiir  diils  lo  coiimiII  lirluii'  we  scnL  iiii>\vi'r  to  lln'  roiiiiiiiinlcii- 
llniiii  \v(i  ii'ccivcil  li'iiiii  llii'  Anieiiriiii  (icivi'iiimcnl. 

I  limy  sav  id' llhi  Ihcii  Allonics  Ciciicral,  Sir  I'il/niy  Ki-lly.  Ihal  liu 
ssas  allcrwanls  Child'  Itar.m  id' lhi>  Cmirl  ol'  lv\rliiM|in-r,  ami  Sir  llii<;h 
Cairns,  al'lcrwanls  LnnI  Cairns  wii'^  (irsi  id'  all  a  i,iiril  .liislirf  nl'  \|)|inal, 
anil  al'lcrwanU  i.iirii  Chaiicidliir,  ami  a  lawyer  id' j;ri'al  fiiiiiii'iicc. 

'riii'M  liiiril  .Malmi'>liiir\  |iriici'i'ils  : 

Wlii'ii  wi'  rcrcivrd  (Ii'iumiiI  C.iis-;'.; iniiiiiicalion  — 

Which  I  shall  |iivsi'iill\  ivail  In  vim  as  showiiij;  llic  views  of  Ihe 
I'liili'd  Slalcs  ii|ioii  Mil'  i|iii'slioii  ol'  law. 

WlicM  «(•   ivccivnl  (ii'iiciiii  i;a-.>'  coniiiiiiiiiiiili Willi  II   was  addivocd  In  Ijci' 

Majcsly-.  (loMTiiiiicnl,  w  c  Ininii'iiialclv  coiisiillcil  Ilic  |,aw  Hlliccis  of  the  Clown, 
and  lli('>  iiiiaiilinonsly  a>MTlci|  llial  Mio  iiili'nialioiial  law  in  ivlalioii  lo  lliis  i|iiin- 
lioii  was  invcj-cly  as  il  ha^,  lircn  jusi  ilcsi'iilicil  \,    my  iiohlc  and  Icaini'd   hiciid. 

'l Ili'il  o|iiiiioii  Her  Majesiy's  Coveinnicnl  al  once  arlcd,  and   we  liaiikly  con- 

resseil  llial  We  lia\e  no  |i-al  claim  lo  llic  ri-lil  of  visll  and  u[  scairli  wliicii  lias 
lulliei'lo  lieeii  ,i-iinie(l.  Hit  Maji'sly's  (lovcilimelil  llicieroivahaildoncd  liolli  tliose 
claims.  Iinl  al  llie  same  lime  lliey  |ilaced  lieloie  llic  Ameiican  CovernmiMd  the 
paiamonnl  iiccessily  of  a-ivein-  upon  llie  adoplioii  ol'  some  inslnu-lioiis  perreclly 
ideiilicalin  diaraclcr  lo  he  placed  in  Hie  liands  oriju!  idlicers  ol'lmlli  (iovenimenis, 

i'l"'-  ii"l I'i'i  llie  haiids  or  llic  olliceis  id' all  maiilime  naljoiis,  liy  wliidi  all  I'owers 

should  lieinled.  so  as  lor  llie  riiliiiv  'o  avoid  all  ohsliiicllon  lii  commerci,  wliile 
al  llics.inic  lime  Hie  riandllleiil  use  oi  nallonal  lla^s  may  lie  picvcnied. 

I. Old  Aherilceii  joined  in  lliis  diseiissioii,  ami  y)ii  will  rceollecd  thai 
il  was  Lord  Aherdeeii.  when  Miiii^ler  lor  lH)rci},Mi  Alluirs,  who  comlnuled 
Ihe  eorres|iomleme  in  iSil.  lo  which  I  roferrud  in  this  oonnuction  a 
I'ow  inimiles  ago.     I.onl  Ahenhu-n  says  : 

I  was  HiLTcloiu  a-sliini-licd  lo  licar  my  niilile  and  learned  liieniKLDnl  Lyndhursl) 
qiiole  Hie  slaleiiienl  id'  llic  liiiildy  ri'specled  .Vliieriran  Ministur  — 

lluil  is  .Mr  Dalhis  — 

who  is  now  ill  Hiis  coimliy,  lo  ihe  ellecl  llial  we  liud  given  up  frankly  and  linallv 
the  rij;lil  ol'  visil  and  search. 
Twenty  years  ago  — 


Itcl'erring  hack  lo  llie  period  I  have  mcnlioncd  — 

Tweiilyyearsagi)  HieCovernmont  of  that  day  re|mdialed  (lie  asserliou  of  any 
such  riyiit,  and  Iheiororo  wlial  Hie  nohio  Karl  Ihe  Sccaolary  id'  Slale  I'or  r'ureign 
Allairs  can  have  given  up  I  am  at  a  loss  to  understand.     .Vny  such  riglil  was  <'iven 


—  IIU  — 

up  llien  as  frankly  and  (inally  as  it  possibly  can  1)0 given  up  at  this  moment.  After 
my  iiulili'  anil  learned  Irieiid's  (pioting  llie  hi;;!)  aullioiily  of  Lord  Stowell,  it  may 
appear  ludicrous  in  me  lo  quote  myself.  At  I  lie  same  time,  in  order  to  show  how 
the  matter  stood  twenty  years  ago,  1  will  just  (pioli;  a  note  of  my  own.  Though  an 
humbled  anthority,  still  I  was  speaking  the  language  of  the  Hiilish  Goverumenl,  and 
that  language  was  received  by  the  American  (iovernment  with  acquiescence  and 
satisfaction. 


Then  he  gives  the  passage  from  his  letter  which  1  have  read  to  you 
already.  I  will  merely  read  enougii  ol'il  lo  remind  you  what  it  was.  I(s 
words  are  these  : 

The  Undersigned  resigns  all  pretensions  on  (he  part  of  (lie  British  Government 
to  visit  and  search  American  vessels  in  lime  of  jieace;  nor  is  it  as  American  vessels 
that  such  vessels  are  ever  visited,     lint  il  has  been  — 


and  so  on. 

lie  then  proceeds  lo  repeal  at  length  Ihe  teller  which  I  have  already 
read. 

Now  it  will  he  convenienl,  I  liiink,  it  I  deal  at  once  with  Ihe  correspon- 
dence which  led  to  this  (  ussion  in  Parliament;  and  I  invoke  that  cor- 
respondence, not  merely  because  it  shows  that  there  was  not  the  asser- 
tion asa  iiialtoroi'  rigiit  at  thai  time.ortliut  il'llicre  was  at  any  lime  such 
an  assertion,  il  was  dolinilely  abandoned.  In  view  of  what  I  have  so  far 
read,  and  still  more  in  view  of  wliat  I  am  about  to  road,  I  will  content 
myself  with  expressing  my  surprise  tlial  my  leanicd  friend,  Mr  Phelps, 
having,  as  I  cannot  but  think  he  had,  all  this  mailer  under  his  eye,  or  at 
least  having  the  opportunity  considering  il  thoroughly,  should  have  writ- 
ten, as  he  has  written  in  his  .Argument,  at  page  U)!  :  "  It  lias  been  di- 
sused but  never  abandoned  ". 

The  correspondence  is  correspondence  presented  lo  Parliament  in 
1839,  and  I  read  from  the  Parliamenlary  papers.  I  will  begin  by  an  im- 
portant despatch  from  ficneral  Cass  lo  Lord  Napier. 

(jeneral  Cass,  I  believe,  was  at  that  time  Secretary  of  Stale. 

Mr  Justice  Harlati.  —  iu  what  year? 

Sir  Charles  Russell.  —  I8,j9. 

Mr  Justice  Harlan.  —  He  was. 

Sir  Charles  Russell.  —  It  is  rather  long,  but  il  is  important,  not 
merely  lor  its  value  as  an  expression  of  the  views  of  the  .United  Stales 
(ioveinmeiil,  but  for  the  authority  which  il  cites  upon  the  general  ques- 
tion of  the  right  of  search.  On  page  ,')  of  this  correspondence,  he  cites 
an  opinion  of  Lord  Slovvcll  in  the  decision  of  a  case  of  a  l-'rcnch  vessel 
seized  upon  Ihe  coi'st  ol  Africa  :  "  .\o  nation  can  exercise  a  right  of 
visitation  and  search  upon  the  common  and  niiappro|)riat('(l  parts  of  Ihe 
ocean  except  upon  Ihe  belligorenl  claim  '  .  That  is,  of  coiii'se,  the  coiileii- 
tion  that  I  have  for  so  long  been  maiulaiiiing,  that  this  right  of  search  is  a 
belligerent  right  and  does  not  exist  in  time  of  peace.     He  then  proceeds  :  — 


)inent.  After 
uwt'll,  it  may 
to  sliow  how 
Thougli  an 
oiiinient,  and 
uiescencc  and 


read  to  yoii 
it  was.     Its 


Govoinmpnt 
rican  vessels 


avc  already 

I  correspon- 
ke  that  cor- 
l  the  asser- 
y  time  sucii 
liavc  so  far 
will  content 
Mr  Phelps, 
is  eye,  or  al 
1  have  wril- 
as  heen  di- 

rliameiil  in 
I  bv  an  im- 


srtanl,  not 
ited  States 
neral  ques- 
ce,  he  cites 
•ncli  vessel 

a  right  of 
larls  of  the 
Ihe  coiiti'M- 

seareli  is  a 
•oceeds :  — 


—  III.-;  — 

z-.'S;:;:::;^;::;;-L';i,;;;ir:.,^™ir.:r '■-'" ''  ^^^ 

Then  on  page  (i  is  this  emphatic  statement  : 

The  United  Stales  deny  the  nd,l  of  the  cn.is.Ts  of  any  other  power  whatever 
for  any  purpose  whatever  to  enter  lh,.ir  vessels  hv  force  in  lime  of  Jea  e  No  'ucl 
nghl  ,s  reeo,n.ed  hy  the  law  of  nations.  As  l^onl  .S,„well  trnlv  a,  1  :'.  I  ;  m  f  d 
o  an,  onty  that  gnes  the  right  of  interruption  to  the  navigation  of  Stat  ,„ 
0  l„,h  seas,  except  that  which  the  ri.hl  of  war  ^ives  to  h.dl.Kcrents  aj^  ns,  7Z 
tial>.  .No  nation  can  exercise  a  right  of  visitation  and  sear.'h  upon  the  com,  on  ad 
-".appropnaled  parts  of  the  Ocean  except  npon  ,he  helli^erenl  claim  '■ 

Atpafje  7  he  says  son.e.hinf;  which  may  have  a  very  distinct  appli- 
cation  to  this  case  : 

11  is  one  Ihin.aodo  a  deed  avowedly  ille,.al,and  excuse  it  hv  the  attendant  cir- 
and  llu     igh   also  ol  determnun,:.  wImm..  and  how,  and  to  what  extent   it  sh.ll  be 

lis:;;  hu, ;;  ^  r  't  ""■"'; t""^"^"' ^" "'  •'-  "•"  ""--^  «-■  ^^^  -;!; i 

nH,;h.  (1.  In   it  is  closely  connected  with  an  ohjecl  dear  to  America;,  peonle  -  th, 
Ireedom  ol  their  citi/.ens  upon  the  j^reat  hiVhuay  „f  the  Wurld.  ' 

So  mneh  lor  lieneral  Cass's  view.  Con.mt.nications  were  then  opened 
Nvilh  other  luiropean  Powers,  will,  l-Vunce  and  Germanv  amon,  other, 
and  proposals  made  lor  llie  c  in.essiun  of  mntnal  right;  l.v  convention" 
M  some  of  those  Powers  agreed  to  in  IS<i2.  On  page  3.S  of  thi.  Pur- 
hatnenlary  paper  Ihe  snggeslion  is  made,  which  llhink  emanale.l  in  Ihe 
Iwst  instance   from    Lord  Malmeshnry.  as  a  basis  of  snch  a  Convenlion. 

•  e  InaM.Ming  the  h,,«h  seas  is  exempt  from  all  foreign  jurisdiction.     A  ship  of  war 

n  Ihere.ure  only  visit,  detain,  arrot  and  ..i.e  those  mercliant-vessels    vhi    ,  " 
iccosmzes  as  heing  of  the  same  nationality  as  herself. 

Then  he  proceeds : 


The  llai:  heinn  pri,,,.}  /,„;,.  ||,p  ,|islin<dive  >i,;n  of  ||„.  n„,.omlit  v  of  ■,»•..  -oi         i 

;7'r"-'"f "- '■■ ■  ".0 ,iurisd,c„„n „; which s::';;::^^.  .::: J 

"""  ''  '""'•'•''^""  ^--1  ""  'i' g  lierself  ,.n  11...  hi,h  seas  in    he    uesen  e   ' 

.nau.,„-u„r  sh,,nld  h„is,  her  lla,  to  a.  -st  her  na,i„nali,y  :  so  so!!     a    M        „    o^ 

a     has  made     erself  Known  hy  hoiMin,  her  colours,  "the  merchant       s     ".^^u 

l.Kewise  lo  hois,  hers.     If  she  refiu-.s  to  hoist  her  llaf.  it  is  aj.Teed  tlia,  she  m  v  bo 

-"-"--1  lo  .lo  so,  hrs,,  by  a  blank  ,un,  and  if  ,ha.  remailis  wi ,'     w      , 

secou,  Klin  sheUe   ,  bu,  poin,ed  so  as  no,  ,o  slriue  her.     As  soon  as  m    ;   "  ,h 

^c..se   by  ho.s.mg  her  IV.g  has  eslablished  her  na„ona!i,v,  ,he  foreign  ma  i-o       .^ 
can  dam.  no  aulhoriiy  over  her.      Ihe  u^iuos:  which  (he  h.llei 


may  have  recourse  to  a  verilicalion  of  Ihe  n. „ali,v  asMuned.     With  this  obi..... 

a  boat  shall  be  sent  to  .be  suspeeled  vessel  which  shall  have  bee,,  ^ZX  hlll^ 


Ml 
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ij 


—  Iliti  - 

to  announce  llic  intcnchid  visit.    T'ju  vurilii'iilion  sliall  consist  of  tlio  uxaininalion 
of  111 c  papers  pi'ovinj,'  llu'  nalionalily  of  tlic  vessel. 

These  were  the  proposals  whicli  resulled  in  Ihe  Trealy  of  18(12  upon 
the  suhjccl. 

Lord  Hannen.  —  From  whom  did  these  proposals  emanate? 

Sir  Charles  Russell.  — Originally  Ironi  f.ord  Mahneshury,  I  tiiiniv.  It 
wasa  comniimication  by  Lord  .Malniesi)iiry,  tiio  l'"oreign  secretary,  to  Lord 
Napier  the  British  .Minister  at  Washington.  This  was  Lord  Mahneshiiry's 
proposal  as  to  the  identical  instructions  to  be  given  to  tiie  (;ruisers  of 
these  nations. 

lie  says  : 

Tlie  ('xliil)ilion  of  these  (lociUMcnls  is  all  llial  can  lie  ilcsired.  .Ml  eni|niiv  into 
the  nalnre  of  the  carj-'o,  conniieiiial  opeialions,  or,  in  a  wonl.  on  any  otIitM'  point 
lint  thai  of  nalionalily,  all  si'ar<'li  oi'  visit  of  any  kinit,  an*  alisohili'ly  foi'liiililcn. 
The  oflicer  I'ulruslcd  Willi  llie  vcrillcalion  oUi;li(  lo  conihn'l  liis  proccediiiiis  willi 
}.'i('at  discrclion  aiul  willi  all  coniicsy,  and  leave  the  vessid  as  soon  as  Ihe  veiillca- 
tiou  has  been  tdfected,  olfering  to  eider  in  the  shiii's  papers  the  fact  and  ciicnin- 
stances  of  111!'  veritication,  and  Ihe  niolivi's  which  deterinined  him  to  resorl  toil. 

Except  in  the  case  of  le^'ilinialc  sus|iicion  of  fraud,  it  onj;ld  never  ollierwisc 
to  be  necessary  for  Ihe  coinniander  of  a  nian-(d'-war  to  f;o  oi'  lo  send  on  hoard 
a  nierchant-vessid,  so  numerous  are  tlie  sijfus  which,  pulling'  colours  out  of 
the  (lueslion,  reveal  lo  the  oyv.  of  a  seaman  Ihe  nalionalily  of  a  vessid. 


Then  follows  this  important  provision  : 

In  every  case  it  is  cleaiiy  nuileislood  that  the  man-of-war  thai  ilecides  on 
hoardin.u' a  foreign  nierchant-vesscl  dues  it  a!  her  own  risk  and  peril,  and  remains 
rcsponsihie  for  all  Ihe  eonsecinenccs  which  may  he  llu'  resull  cd'  her  acl. 

The  c'ommander  of  the  foii'iLiii  ship  iif  war  who  shall  have  had  recourse  lo  this 
measure  ought,  in  all  cases,  to  make  it  Ihe  sidiji'il  of  a  repoi'l  to  his  (jovcrnmeid, 
and  should  explain  Ihe  reasons  of  his  haviuu-  so  acded.  This  report,  and  the  rea- 
sons which  led  to  the  veriticatimi,  shall  he  comnmincated  oflieially  lo  the  (ioveru- 
menl  lo  whiidi  Ihe  vessid  whose  cidoins  have  lieeii  verified  shall  l)(dong. 

Whenever  llu,' exainiiialion  shall  not  he  jnslilied  hy  evident  reasons,  or  shall 
not  have  been  ccmducted  in  a  snilahle  maimer,  a  claim  may  arise  for  iiidenmily. 

Tiiere  then  is  n  cumuiunicalion  of  a  similar  kind  lo  the  (lovei'nment 
oi' France;  and  on  page;  .')',)  there  is  a  communicalion  hi  Lord  .Muhncs- 
bury  by  iiii!  Duke  ol'  Malakoll';  and  annexed  was  a  drall  til'  iiislrnclions 
proposed  to  !)e  issued  lo  the  Comnianders  ol'  iM'eneh  ships  of  war, 
which  are,  (Ihough  I  iiave  not  compared  them  word  for  word),  pracdi- 
cally  ich-nlical  wilii  wiial  I  iiave  read.  I  will  read  snflicient  lo  justify 
that  statement.  They  begin  : 

Instructions  proposed  to  be  issued  to  Commanders 
of  Frencli  Sliips  of  War. 


In  coiiseipience  of  Ihe  lapse  of  Ihe  Trealy  with  fireal  Itrilain  for  Ihe  snppressiMU 
of  Iho  Slave  rrado.  the  I'rr'nidi  anil  Urilish  rmvernnienls  have  fidl  the  necessity  ol 
coming  to  some  provisional  arrangenii'nl  wilh  respecd  to  Ihe  visit  of  merchant- 
vessels  suspected  of  fraudulenlly  assuming  the  British  Hag. 


■nn 


■■lip 
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The  coiinlerparl  oflliulwas  "  suspected  of  assuming  fraudulently  the 
French  (lag  »,  and  it  begins  • 

ProleclPd  liy  llif  iii(l('|M'nili'nr(!  cil' Iiim' nalioiiiil  (htr,  ii  iiiciclianl-vcssol  iiavif,':il- 
inj;  llio  liif;li  sens  is  siilijccl  [<•  nu  lorcii;i!  jiirisdl  •lion,  unless  hy  viiliic  iil'  iiiiy 
Trciilv.  A  iiiim-(ir-\var  can  IIiv'i-cI.itv  diilv  visit,  di'lain,  aiicsl,  anil  seize  llnise 
nu'rclianl-vessels  which  she  lec-ofjnises  as  hein;;  (if  the  same  iialioiialilv  as 
horseir. 

And  it  proceeds  to  point  in  the  same  way  (o  the  flag  being  a  primt) 
/iirin  indication,  if  tliere  is  no  ground  to  siispecl  its  honesty,  of  the  natio- 
nality of  the  vessel. 

Then  it  proceeds  to  say  lliat,  if  it  can  be  seriously  called  in  question 
that  it  is  fraudulcnily  assumed,  (he  proceedings  niention(>d  may  be 
taken;  and  linally.  in  clausi;  10  : 

In  every  sn|iiiiisili(m 

that  means  in  every  supposed  case, 

il  is  thdiiHifrhly  nndersi I  Ihal    llie  caplaiii  of  a  man-nf-wai' wlio  decides  upon 

hoarding.'  or  sendinj;  on  lioaiii  u  nieichanl-vessid, always  does  il  al  his  own  risk  and 
peiil,  and  remains  responsi^iie  I'or  all  llie  i;onsei|Uences  (d'  his  aid. 

If  (he  caplain  is  niislaken ,  if  he  linds  lliat  the  vessel  is  honestly 
bearing  Hie  Hag  lo  which  she  is  entitled,  then  I  he  iiiilion  to  which  Ihe 
cruiser'  belongs  nnisl  pay  if  Ihe  V(S>e|  has  been  damnilitid. 

The  President.  —  Is  not  that  Krench  draft  ap|)licable  to  time  of 
v.ar? 

Sir  Charles  Russell.  —  I  do  not  understand  it  lo  be  so.  I  understood 
this  was  intended  to  be  applicable  in  lime  of  peace  also,  that  it  should  be 
mnlnally  agreed  hy  Ireaty  lo  allow  Ibis  invasion  of  what  would  have 
been,  without  such  agreement,  tin!  invasion  of  Ihe  teri'itoriality  of  the 
country.  The  objecl  was  one;  \>hich  all  (ir.vnrnments  would  apparently 
have  a  pr'nnd  /arir  iiileresi  in  ell'ecling,  namely,  the  prevention  of  the 
fraudulent  use  of  (he  nalional  flag. 

The  President.  —  Were  I'lereany  negotiations  between  France  and 
Fngland  at  Ihal  limc!  about  '!rj  malter. 

Sir  Charles  Russell.  —  Orlainly,  whal  I  have  just  read  to  you  was 
the  communicali(tn  from  llic  ItuKe  of  MalakolV  lo  Lord  Malmesbury. 

The  President.  —  As  il  is  dated  in  IS.V.t,  I  (lioughl  il  was  a  provision 
with  nd'ercnce  lo  (he  Kaliiui  war  against  Auslria. 

Sir  Charles  Russell.  —  I  tlo  not  see  any  trace  of  it.  The  real  object 
of  the  whole  of  (his  madcr  was  (he  desire  of  (hose  nations  (bat  were 
really  in  earnest  to  sup|)i'css  (he  sliuc  (rade,  (hat  flags  of  nalions  that 
were  (hcmselves  parlies  (o  (he  sii|)i)ression  should  not  be  IVauduhiiitly 
used,  or  (hat  (lags  of  oilier  nations  should  not  be  fraudulendy  used 
to  cover  that  ohnoxiou>  (raffle.  I  did  read  il,  but  probably  I  did  not 
read  dislinctly.  It  is  headed  "  lns(ruc(ions  proposed  to  be  issued  to 
commanders  of  French  shi|)s  of  war  ". 


—   HIS  — 

The  President.  —  Yos,  l»ii(  il  doos  not  apply  in  lime  of  penci.'.  It 
<loi>s  not  imply  llial  it  is  coniicclcil  vNitli  liic  slave  Iriule  ne}i;otirttions. 
Tliiil  is  wliiil  1  (lid  not  know. 

Sir  Charles  Russell.  —  II' I  may  siij;}>;ost,  the  lirsl  clause  rather  shows 
il  must  have  i)een  conlcnipialiiii;  a  lime  ol'  peace  ami  not  a  time  ol' 
war  :  — 

III  riin-i('(|iRMi<'e  ul'  llic  hipsc  of  Ticaty  of  firtMl  nril.iiii  fur  tlic  siippicssidii  of 
the  slave  trade  llii'  Ki'eiich  ami  Urilisli  (ioveriiinenis  lliive  fell  the  necessity  of 
coming  lo  some  piovisidiial  arranireinenl  willi  lespecf  lo  llie  visit  (if  im  rclianl- 
vessels  siis|ieile(i  of  fraiMliileiillv  assuiiiing  tlie  Urilisli  Hag. 

The  President.  —  \es,  I  hcf;  yonr  pardon,  I  liiul  lost  sif;hl  ol' it  :  you 
did  rend  it  and  I  n>memlier  it  miw. 

Sir  Charles  Rrssell.  —  Then,  on  paf^elli,  aie  to  he  found  similar  ins- 
Iriu'tions  "  ai)onl  lo  Ik;  issued  "(linn  had  IhiMi  f;(il  lo  llie  poiiil  of  ;if;i'ce- 
menl)  "  lo  the  Commanders  of  C.niiseis  ".  I  need  nol  Ironhle  hy  reading 
thai;  I  think  il  follows  on  Ihe  same  lines. 

There  is  only  one  olhei' reference  I  iiave  to  make.  The  I'nited  Stales 
come  into  this  arranjtement;  and  I  will  read  On(>ral  Cass's  eommnnica- 
tion  on  liie  snhjeel.  II  is  Ihe  l"2lli  of  May,  IS.'HI,  lo  Lord  Lyons,  who 
was  Ihen  Minister  at  Washington.  A  similar  draft  had  lieen  sent  for  the 
eonsideralion  of  Ihe  United  Slates'  (lovernmenl  : 

As  staleii  ill  llie  drafl  fiirnislied  liy  Lord  N,i|iiei'.  mi  imTcliaMl-vessel  riaviLraling 
llii>  liigli  seas  is  sulijecl  to  any  t'nrci;;!!  jiiiisdiclioii.  .V  vessid  of  war  cannot,  tlieie- 
lore,  visit,  detain,  arrest,  or  seize  (uxcept  under  Treaty)  any  iiiercliaiil-vessel  nol 
recognised  as  li(doiigiiig  lo  lier  own  nation.  .\nd  ,is  a  necessarv  conse(|iienc(^  I'roiii 
lllis  rule,  il  is  added  in  the  <aim!  drall  thai  in  every  case  il  is  clearly  to  lie  niidcr- 
stood  thai  the  vcss(d  of  war  wliiili  delerniines  to  hoard  a  iiici  I'haiit-vesscl  iimsl  do 
so  a'  her  own  risk  and  peiil,  and  iiinst  remain  rc-;|ioiisihle  for  all  Ihe  ciiiisei|iiemes 
wliiih  may  result   from  her  own  ad. 

Then  (leniM'al  Cass  proceeds  : 

'riies''  eviracis,  wliiidi  llx  the  res|ionsihility  of  every  (iovernmcnl  whose  ofllcers 
inlerrnpt  the  voy.ige  of  a  nieph.nil-vessi'l  upon  Ihe  ocmmii,  suggest  very  strongly 
the  .idoption  liy  ea  di  riovermiienl  of  such  iiislrnclions  to  its  own  (jfticers,  as  will 
lend  to  make!  them  appreciate  this  re-;poiisihilily,  and  liNid  llieiii  lo  ohserve  great 
caution  in  acting  up  ui  llwir  suspicions  against  sinli  a  vi'ssel.  'I'lie  same  extracts 
supply  a  very  just  li:iiilatioi!,  also  in  respect  to  the  cases  to  which  the  iiislrnclions 
can,  under  any  circii.'iislances,  apply. 

.\nd  then  follows  Ihis  passage    iMwiiidi  I  would  ask  allenlion. 
Leaving  out  of  view, 

says  General  Cass 

the  crime  of  piracy,  which  happily  is  now  seldom  coihniilled,  the  only  instance 
(except  uiidi'r  Treaty)  in  which  a  ship  of  war  may  he  excieed  in  visiting,  dcdaining, 
arresting,  or  seizing  any  luerchanl-vessid  lieariiig  a  foreign  'lag,  is  when  such  vesxd 
is.  for  good  and  sufliciei.L  reasons,  helieved  lo  lieloiig,  in  fact,  to  Ihe  coiinlry  of 
the  vijiling  ship,  — 

Ihcir  own  nationals'ship. 

.\  slaver  cannot  he  detail. ed  hy  a  loreigii  vessid  hecaiise  it  is  a  slaver,  unless  tlii' 


-  ino  — 

rislil  iif  ilolPiilion  in  siii'li  :i  case  has  lii'cii  conforroil  liy  llit^  (IdViTimioiil  Id  wliirli 
tlio  fiin'ii,'!!  vi'ssci  licloii^rs.  hAicpl  so  I'ar  ii-*  il  may  liiiv(.'  [iiii'lcil  wiUi  il  liv  'rccaly. 
ovory  nation  lias  Ihe  exclusive  caie  olils  own  Ha;,'  npon  llie  liif-'li  seas. 

Tlie  (iiiid  letler  is  also  :i  leller  rrnni  (ieiKM'iil  (".iiss  fif  llie  '2'Mi  of  .liinii- 
ary,  IS."t<.),  in  wliieli  lie.  rcrerrinf;  to  llie  AtVieaii  Slave  Trade,  sa\s.  and 
(luilejiislly  sajs  : 

Tl':' United  Stales  were  aiiiiiiiL;' (he  I'.irliesI  iil'  llie  naliiiiis  (if  Hie  world  to  de- 
nounce the  Tralfie  as  iinjiisl  and  inlinniaii. 


I 


a;;ree- 


inslaiiee 

li'laiiiliii:', 

lieh  vesM'l 

llllltl'V   of 


bnless  Hie 


And  llien  lie  procoods  : 

While,  however,  Hie  I'resideiil  is  Hiiis  eaineslly  opposed  \n  Ihe  Alricaii  Slave 
Trade,  and  lliiis  (IcIeriiiiniMl  |o  u'ive  lull  ellVel  lo  Ihi^  laws  of  Hie  liiiiled  Stales  I'or 
ils  siipprrssioii,  lii^  eaiiiiol  periiiil  liiiiisi'ir.  in  so  doiiiL',  |o  euiiitiiriii  any  piiiieiple, 
or  assent  lo  any  praeliee,  wliirli  In'  lirlii'ves  would  he  incoiislsli'iil  with  tli.it  eiilhe 
iniinunlly  id'  ini'icli.iiit-vissi'ls  upon  lli>'  mean,  in  time  id'  peace,  for  w  liicli  Hi  is  (Inv- 
orniiienl  has  always  conlendi'd,  and  in  wliosr  presrivation  Hie  cuinnicice  ot  Ihe 
world  has  so  deep  an  inlercsl. 

This  is  also  Hie  posilion,  I  am  grallticd  lo  oliserve,  (d'  Hie  (inveriimcnt  id' 
l''ranee.  I'rance,  lil<e  Hie  IlnllcdSlales,  recnjiiilscs  imriiilil  of  search  or  visit  upon 
Ihe  liiuh  seas,  except  in  lime  of  war.  {''ranee,  like  the  I'liiled  States,  holds,  in  Hie 
lan.u'uaLre  id'  your  Memoranihiin.  that  an  "  armed  vessel  cannot  vi'^ll.  detain,  arresl, 
or  seize  any  hut  such  nierehanl-vessels  as  il  ascertains  to  heloni;  lo  the  same  nation 
lo  which  llio  ariueil  vi!Ssol  itself  l)eloii,i;s.  "  I'raniM',  like  Ihe  Ciiiled  Slates,  holds 
fiirllier,  that  wdiile.  cases  may  exist  of  a  liaiidnlent  assnmplion  nf  a  lla.u:,  Hie  veijli- 
calion  of  such  a  case  must  he  made  at  Hie  per  I  of  Ihe  parly  niakiiii:'  il.  or  In  the 
words  of  yoiir  .Memoiandiim,  "  niider  all  circnmslances  it  is  well  iinder>tood  that 
the  armed  vessel  that  may  deteniiine  lo  Imard  a  fi>reii;n  mercliaiil- vessel,  does  so 
in  every  inslanceal  ils  own  risk  and  peril,  and  stands  responsilde  for  all  Hie  con- 
si;(|Uences  wliicli  may  follow  Hie  ad. 

While  Hiiis  recoiiiiizini;  the  immiiiilty  of  merclianl-ve^sels  mi  Hi ean,  and  Hie 

jirave  responsihilily  which  is  assiinied  hy  a  shipof  war  when  she  ho.irds  a  l'oreii;n 
ship  in  order  lo  verily  ils  lliif,',  yoiir  Mi'morandiim  siiL'^rests  some  inleresHuM;  views 
in  respeid  to  thecaiiHoii  with  which  such  a  veriliealion  slnnild  he  piirsned,  and  such 
a  responsihilily  exercised. 

I  do  not  understand  thai  the  Kreiicli  (ioverninenl  desires  to  limit  this  respoiisi- 
l)ilily,  or  to  chan^ie  in  any  way  that  rule  nf  interiialional  law  hy  which  in  lime  uf 
|)eaee  an  llonc-t  iiieicli.intmaii  is  protected  nii  the  ocean,  troni  an.v  \  isil.  detention, 
or  search  whatever. 

iNow  I  have  eoiue  In  llie  end  nl  llial  edrrespoiidenee,  and  I  will  mil 

inoii-  |i(»inliMlly  refer  In  llie  in nraeies,  as  I   snlimil  I   Inive   now   slniwii 

lliem  Id  lie,  ol'  llie  liiiled  Slales,  .\rj;umeiil  llian  In  sav  llijs,  Ihal  Hijs  eor- 
r(is|toiidfince  rleaiiy  shows  Ihal  wh.ilever  asseiljon  was  made  in  Ihe  lirsl, 
inslanee  was  nol  an  asseiiion  ola  f;eiieral  rii^lil  of  visilalioii  and  seairii, 
lull  was  a  rif;hl  pitl  forward  as  a  rif;hl  nndoiihhui,  I  .dniil,  hy  Ijonl  !'al- 
nierslon,  who  nseil  Ihal  lani;nane,  of  visilalioii  for  Ihe  purpose  ol  esliihlis- 
liiii^  Ihe  nalionalilv  of  Ihe  ship  :  Ihal  h'oiii  Ihe  asserlinii  of  Ihal  i'i}i;hl,  in 
Ihe  eiiiphalie  laiij;iiaf;(!  wliieli  I  read  earlier,  he  lelired  :  and  Ihal  Ihal 
view  is  expressly  diselaimed  hy  Ihe  responsihie  niinisler  of  Ihe  I'.rowii  in 
his  piaeo  in  Parlianienl,  aelint;  upon  Ihe  opinion  of  Ihe  Law  Oflieurs  of  llic 
day, and  reiloralcd  andcoininnniealed  in  Ihe  lorrespondence  which  I  have 
jnsl  read. 


—  1120  — 

Lord  Hannen.  — Wlial  ditl  those  proposals  rosiiK.  in? 

Sir  Charles  Russell.  —  In  ii  Troaly  of  IS(>2.  I  lliouslil  I  liati  it  liorc 
to  rol'er  lo  it.  Itiil  I  have  not,  my  Lord. 

Lc-d  Hannen. —  1  only  wanh-d  a  general  slalcmcnl  lo  what  extent 
Ihey  wtMf  adopted. 

Sir  Charles  Russell.  —  Shortly  put  it  is  this  :  a  Treaty  was  entered 
into  helwecn  the  United  States  and  (ircal  Ihitain,  hy  wliieli  was  nintually 
conceded  to  the  ships  of  war  of  each  Power  the  rijiiil  nnder  the  {general 
conditions  I  have  read  lo  search  vessels  hearing  the  tlag  of  the  other,  in 
order  to  ascertain  if  il  were  the  trne  tiai;.  Tiie  Trealv ,  was  confined  in  its 
operation  to  the  waters  in  whicii  tiie  West  African  slav(!-(rade  would  have 
h(^en  carried  on. 

General  Foster.  —  In  1S()2? 

Sir  Charles  Russell.  —  I  think  so. 

The  President.  — And  Ijhink  in  the  Treaty  between  France  and 
Kngland  that  not  even  so  niucli  as  that  was  conceded. 

Sir  Charles  Russell.  —  No,  not  till  a  later  pcM-iod.  I'rance  has  always 
been  very  staunch  in  denyinjiany  right  of  interference  with  its  ships  upon 
the  high  seas,  even  nnder  these  extremis  circumstances  as  they  were  con- 
sidered. She  always  strenuously  denied  the  right  in  any  form,  and  even 
as  a  matter  of  agreement  she  was  vei-y  slow  and  chary  in  altei'ing  tlii' 
position  she  assumed. 

I  now  pass  on  to  another  matter.  Yon  will  see  allhc  end  of  page  1(12 
of  the  .\rgnmenl  an  innocent  little  passage,  as  il  looks  there,  taken  from 
A/.nni,  which,  if  I  did  md  explain  the  context,  might  lead  to  a  very  wrong 
conclusion  indeed  as  lo  its  meaning. 

.\7.11ni carries llio  priiiciiilc  still  fiiillit'i',  and  holds  (iial  even  nalioii.il  liirlits  sliould 
yioUl  lo  llic  ri^'lits  of  anolln'r  nation,  wluMi  ll'.i! 'consi;qiiL>ncos  lo  llic  laller  air  lliu 
more  iiiiporlanl. 


A  vei-y  broad  proposition  indeed. 


Wlicn  llio  iiorferl  rifiiil  (<(  om^  nalion  rlaslies  with  llio  perfect  ri};ld  of  another, 
I'pason,  justice,  and  Ininianily  i'i'(|uirc  lliat  in  sncii  case  llie  one  that  will  oxpcrienco 
the  least  damage  shonlfl  viold  to  the  oilier. 


Well,  if  il  has  any  application  to  this  case  that  woidd  mean  that 
it  is  more  imjiortant  lo  the  United  Stales  lo  keep  lo  th((  industry  of 
killing  seals  on  the  I'rihilof  Islands  than  it,  can  he  to  Canadian  lislier- 
men  to  pursue  pelagic  sealing  on  the  high  seas,  and  therefore  pelagic  sea- 
lers shoidd  on  thai  ground  give  way. 

Mnt  I  cannot  think  that,  my  learned  friend  Mr  ('helps  had  leisure  to 
read  the  context,  or  he  would  not  have  cited  this  passagt\  because  when 
the  context  is  read,  bis  citation  is,  to  say  the  Iciisl,  amusing.  My  l(>arned 
friend,  Mr  Itox,  has  heen  good  enough  to  sumnnvri/e  llu;  whole  passage 
tor  me,  and,  I  think,  correctly.  I  have  A/.uni  here,  and  I  will  band  il  to 
my  learned  friend.     II  is  A/.uni,  vol.  1,  page  226.     This  is  the  n'xinur  of 
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the  full  passage  and  coutevt,  and  my  learned  friends  will  see  llie  point  he 
makes  —  the  ill'.slration  lie  gives  of  the  elashing  of  those  rights. 

Marquis  Venosta.  —  A/.iiui  was  an  Italian. 

Sir  Charles  Russeii.  —  ^es  he  was  an  Italian  writer  on  the  "  Droit 
maritime  de  I'liuropo  ". 

Mr  Phelps.  —  I  eiled  from  Ihe  English  translation,  this  is  Die  Freneh. 

Sir  Richard  Webster.  — That  may  he  so,  hut  still  his  words  are  there. 

Mr  Phelps.  —  Ves. 

Sir  Charles  Russell.  —  .My  erilieism  is  not  one  that  turns  upon  verhal 
translation.  The  translation  that  my  learned  friend  has  u.sed  is  quite 
accurate  so  far  as  the  Iranslatiou  goes,  hut  il  is  the  coiilc^xt  1  waul  to  call 
attention  to  to  show  what  the  particular  passage  means. 

it  is  in  nature  a  sacred  ami  inviolahle  law  which,  in  Ihe  conllict  of  two 
equal  rights,  authorises  the  suspension  of  the  one  of  which  the  interrniilion 
prodiu'es  a  less  damage,  reparable  in  some  manner  either  more  easily  or 
with  less  expense. 

These  are  Ihe  inslames,  and  Ihe  Tribunal  will  at  once  sec  that  this 
is  my  only  point  about  il. 

The  instances  given  are  : 

Jettison  :  lliat  is  to  s?iy.  a  sliiji  is  in  peril,  llu;  whole  adventure  is  in 
peril,  and  the  right  of  Ihe  owner  of  |)arlieiilar  goods,  whicji  happen  to  be(m 
the  lop  of  the  cargo  and  under  the  hatch  way.nuist  give  way  if  the  jetti- 
son of  that  cargo  is  necessary  for  the  preservation  of  the  greater  portion 
of  the  whole  adventure,  or  of  the  lives  of  those  on  board. 

Demolilion  of  a  house  to  prevent  a  lire  from  spreading  to  on(^'s  own  : 
Like  Ihe  case  which  frequently  iiappens  in  llio  great  prairies  of  America 
where  it  is  I  believe  thought  perfectly  Jusliliable  if  a  lire  is  raging,  to 
cut  down  llie  intervening  vegetation,  which  belongs  to  somebody  else,  to 
prevent  lliat  lire  spreading  and  causing  more  widely  spread  devasliilion. 
So,  sinking  a  burning  ship  lo  prevent  Ihe  lire  from  spreading  lo  ils 
neighbours. 

Taking  one's  neighbour's  limber  to  raise  the  bank  of  a  slream  which 
is  on  Ihi!  point  of  overllowing. 

In  extreme  scarcity,  lakiiig  ship-loads  of  food  lo  supply  Ihe  nation 
which  is  in  want.  That  is  of  course  a  very  extreme  case. 

In  all  these  eases  says  A/uni  it  is  enough  to  repair  the  damage  in  order 
to  prevent  complaint. 

This  violation  of  right  is  commanded  by  the  imperious  law  of  neces- 
sity which,  in  this  conllict.  chooses  that  one  avoid  llio  imminent,  irrepa- 
rable, and  greater  evil,  of  the  death  or  ruin  of  a  great  number  of  indi- 
viduals, e(|uivalenl  compensation  being  granted. 

I  think  that  will  show  that  the  particular  passage  is  nol  of  any  value 
upon  the  subject  which  we  are  discussing. 

I  pass  on  now  to  one  of  a  series  of  illustrations  given  by  my  learned 
friend,  which,  of  course,  he  wonhl  nol  have  given  if  he  had  m.t  salislied 
his  own  mind  that  they  were  in  some  sense  analogies,     but  analogies  are 
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like  nioliipliois.  Tlicy  aro  very  diriiciill  to  maiiaf,'o;  and  iiidcod  an  aiia- 
l()f;y  liiiiij;s  yiii  Itiil  a  very  sliuil  way,  and  that  nut  vory  salisl'aclory  citlK;!', 
u|Kiiiy()iir  (oiinitiv,  iKuausi!  joiiliave  lirsl  lo  eslahlisli  thai  llic  analo};y  is 
rtsillv  a  |)errccl  aiialofiy,  and  when  you  have  got  to  that  poiiil  it  becomes 
a  (iiicstion  idrm  /wr  idnit,  so  that  you  are  reuiilled  hack  (o  the  original 
case,  wiiich  was  your  crux  and  dil'licnily  in  thi;  mailer. 

I  Jul  I  must  notice  Ihese  cases.  The  lirsl  is  on  tiic  top  of  page  171) 
ol'  the  argument  : 

Sm|i|iiisi'  llial  sonic  nicllKKl  ol'  oxpiosivc  dcslnirlioii  siiouid  bn  (lis^covcred  hy 
whioli  vessels  on  lln'  sous  ;i(lJ!U'('iil  lo  the  Ntswronnilliniil  coast  oiilsidc  ol' (lio  jniis- 
(liflloiial  liiii'  Cdulil,  Willi  |iidlll  lo  IIkmiiscIvi^s,  deslioy  all  llio  lisli  Ilial  resort  lo 
lliosc  coasts,  and  so  |inl  an  end  lo  tlii'  wlioli'  li>ljiti;;'  indnsliv  npon  whicli  Ihuir 
inlialiilanis  so  lai>;i'ly  di'iuMid.     Would  lliis  bi;  a  bnsini'ss  llial  would  bi;  Indd  jusli- 

liablc  as  a  pari  ol'  Ihi'  lici'd I'  Ibu  sea?     AUbonijb  (lie  lisli  aic  adrnltliid  to  be 

purely /i'/vi; /w(/(((v(',  and  lln;  general  lij^'bt  of  llsbini;'  in  llie  o[ion  sea  oulsido  of  cer- 
lilin  liniils  is  not  denied. 

\V(>I1,  I  would  lirsl  ask  :  Is  there  any  analogy  hetween  llial  case  and 
the  case  we  are  discussing,  if  that  can  he  called  Hie  (sxercise  of  Ihe  right  ol' 
lishing  at  all.'  .\s  I  read  lliecase.  I  Tail  to  stnt  where  ll:e  prolil  comes  in, 
because  he  says  :  "  Could,  with  prolil  lo  themselves,  destroy  all  Ihe  lisb". 

Mr  Phelps.  —  Ves. 

Sir  Charles  Russell.  —  .Vnd  galher  them  —  perhaps  lliul  is  unders- 
tood ? 

Mr  Phelps. — r.erlaiidy. 

Sir  Charles  Russell.  —  "  hcslroy  all  Ihe  lisii  and  gather  them  ".  I 
have,  in  the  lirsl  inslaiice,  lo  say  that  it  is  a  little  extravagant  to  compare 
that  which  is  not  a  known  or  recogni/ed  Ibrin  ol'  lishing  with  the  pursuit 
ol'  s(>als  pelagically,  whicli  is  'the  oldest  I'orni  of  Ihe  pursuit  of  seals 
known  in  the  liislory  of  Hie  pursuit  ilscll'. 

iN'cxl,  1  say  —  (I  Ihink  Senator  Morgan  was  good  enough  lo  put  a 
(pieslion  lo  me  the  other  day  on  the  subject]  —  if  in  truHi  the  case  were 
thai  such  wholesale  dcslriiclion  were  i-esorled  In  for  dispi'oporlionale  re- 
sults, it  would  he  very  strong  c\i(lciice  indeed  lo  go  to  any  Trihniial  lo 
determine  whether  Ihal  acl  was  nol  ilscll' done  iiialiciotisly,  and  with  the 
inleiil  lo  injure  those  who  had  Ihe  common  right  of  lishing. 

iNow  Ihe  next  case  llial  is  put  is  this  : 

An  Allanlir  rable  has  been  laid  biilween  Aineriia  and  (ireat  Britain,  tbc  operation 
ol'wiiieb  is  liiipiirlani  lo  Ibosc  cunnlries  anil  lo  Ihe  wmid.  Suppose  sonic  method 
(d'  det'li-sea  lishiiiu  or  inaiini!  exph)ralion  should  In'  iiiventi'd,  pi<ililal)le  to  thoi-c 
eufjaned  in  il,  hill  wliieh  should  iiderrupl  the  opeialion  cd' the  cable  and  perhaps 
endanger  ils  e\isleiice.  Would  those  nations  ln'  powerless  to  did'eiid  tlieinselves 
a},'ainst  such  consecpienci's,  becaiise  tho  act  is  perpeliat(>d  upon  tin;  high  sea? 


Well,  one  would  require  lo  know  llu!  circumslances  intended  lo  be 
conlcmplaled  by  that  paragraph.  Tor  iiislance:  Was  the  injury  lo  Ihe 
cable  done  accideutally  iti  the  luwiul  pursuit  of  a  known  mode  of  lishing, 
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because,  if  so  done,  I  should  say  lliere  was  no  remedy,  and  no  cause  of 
complaint.  If  it  were  done  gratuitously  and  maliciously,  I  should  have 
thought  there  was.  lam  not  now  Irouhliu);  myself  with  the  (|ncstion  of 
jurisdiction  or  the  particular  Court  in  wliicli  the  (.iiiso  of  action  might 
be  tried  —  I  am  spenking  of  it  on  broad  and  giineral  pi'inciplcs,  assu- 
ming no  question  of  venue,  or  of  technical  difliculty,  to  arise.  ItuI  in 
truth  all  this  matter  (because  of  tiie  uncertaiiiily  of  what  the  rights 
would  be  juridically  considered  in  relation  to  such  a  matter)  has  been 
already  dealt  with,  with  the  co-operative  assent  of,  I  may  say,  all  the 
civili/.ed  I'owers  in  the  World.  I  proceed  to  shew  how  it  has  been 
dealt  with. 

My  the  Treaty  of  the  lllh  March  IHHi,  —  I  will  mention  presently 
what  nations  are  jmrties  to  it  -  -  wilful  and  negligent  interruptions  of 
telegraphic  connnunicalion  aremiide  punishable  witliout  prejudice  to  civil 
action  (Art.  2);  olVendcrs  are  to  Ite  fried  in  llic  Couiis  of  the  country  of 
their  own  ship  or  nation  (.\rl.  8) ;  and  when  tiien!  is  reason  to  believe  that 
a  ship  has  infringed  the  Treaty,  the  cruisers  of  liu;  contracting  Parties 
may  requin;  production  from  the  master  of  "  pieces  oflicielles  "  proving 
its  nationality  (Art.  10). 

Now  I  have  the  Treaty  before  me.  Tlie  I'owers  who  arc  parlies  to  it 
are.  —  The  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland; 
the  limperor  of  (iermany;  the  King  of  Prussia;  the  President  of  tlio 
Argentine  Confederation;  the  Kmperor  of  .Vuslria;  the  King  of  hohemia; 
the  King  of  the  Uelgians;  the  Kniperor  (d"l$ra/il;  the  President  of  llie 
Itepublic  of  Costa  Mica;  the  King  of  Denmark;  the  President  of  the  Domi- 
nican llepublic;  the  King  of  Spain ;  the  President  of  the  (Inibul  Stales 
of  .\merica;  the  President  of  liie  Slates  of  Columbia;  the  President  of 
the  French  Uepublic;  the  President  of  the  Hepublic  of  (iualemala;  the 
King  of  the  Hellenes;  the  King  of  Italy ;  the  Kingof  tbcOtlomans;  tlntKing 
of  the  Netherlands ;  The  (irand-Duk(!  of  l.uxendiourg ;  the  Shah  of  Persia ; 
the  King  of  I'orlugal;  IIk;  King  of  Itoiunania;  the  Knipitroi'  of  ail  the 
Hussias;  the  President  of  the  IJepnidic  ofSalvador;  the  King  of  Servia; 
the  King  of  Sweden  and  .Norway;  the  President  of  the  Oriental  Hepublic 
of  Uruguay.  I  cannot  suggest  any  great  Power  that  is  not  a  piirly  to 
this  Convention,  and  therefore  the  case  which  my  friend  here  suggests 
as  a  difliculty  is  a  case  wiiich  these  Powers  iiave  recognized  as  (uie 
which  might  not  be  perliiips  adc(iuately  or  prop(!rly  dealt  with  junder 
existing  international  law,  and  therefore  they  iiave  made  it  a  matter  of 
express  compact  for  the  beuelil  of  all  the  .Nations. 

Now  the  next  case  on  page  i7(),  lo  which  my  friend  refers,  is  one 
highly  creditable  lo  my  friend's  ingenuity,  i)ut  does  it  help  ,lhe  Tribunal? 

My  friend  says  : 

If  a  light-house  wore  ercclod  by  a  iialioii  in  waters  outside  of  Ihe  three-mile 
line,  fertile  bcnetil  of  its  own  connnercc  anil  that  of  the  world. 


that  is  the  first  "  if" 
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if  soiui'  |iiiisiiil  fnr  f!:\\\\  (111  Ihi'  acljaii'iil  liij:li  sea  >li(iiilil  he  discdvi'icil  wliidi 
wiiiilil  iilisnii'i^  llii'  li^'lil  III'  I'liilaiiK'i'i'  llii'  li;:lil-liciiisi'  m' llii'  lives  iil'ils  iiiiiiali's, 
wiiiiltl  IhaKiiivcM'iiiiiinit  In'  ili'lciisclcss? 

W'oll,  il  is  a  vi'i'v  iliriiiiill  rnsi>  In  rciili/i^  wli.il  is  roiillv  ini>iiiil  li\ 
lliiil.  rm-  iiisliini'i'.  I  I'liMiKil  i|iiilr  n>iiliy:(!  Imw  ii  |iiirsiiit  nl'  lisliiii^'  mi 
III!'  Iii^li  sens  I'liiilil,  i'\('i'|il  liN  siiiiii'  sti'i'li'li  III'  iina^iiiiiliiin  ol'  wliirli  I 
am  iKil  i'a|iiilili',  i'i'i|iiir(!  Ilii^  iihsciirily  ul'  Ilii;  li^lil  nl'  a  li^lil-hoiisi', 
or  cmlaiipT  llic  lijilil-lmiiso  or  llio  lives  nl"  ils  iiimad-s;  Iml  I  wish  In 
|iiiiiil  mil  Mini  I  lliinlv  iii\  IViiMMl  lias,  I'm'  Ilic  iiiniiii-iit  rm'^nlli-ii,  llial  ii' 
a  li^lil-hniisi-  is  liiiill  iijimi  a  rock  nr  ii|>nii  |iili>s  ilrivi'ii  inln  llic  licil  nl' 
llu- siNi,  il  liiM-mnits,  as  I'ar  as  llial  li^iil-iinii^n  is  rmici't'iicil.  pari  ni'llii' 
lorrilory  ol'llin  nation  wliirli  has  iTrclnl  il,  and,  ;i-  [lail  nl'  Ihr  li-rrilnry 
ol'llir  nalimi  wliii'li  has  itimIi'iI  il,  il  has.  inciili'iil  In  il,  all  lli«>  ri^lils 
llial.  Iii'lmi;;  In  IIh'  prnlcclinii  ol'  tiTrilnry  —  no  iimro  anil  no  less. 

Mr  Phelps.-   -  II  il  shmilil  l»i'  live  miles  mil? 

Sir  Charles  Russell.  — ('.I'l'lainly,  iinilmiltleilly.  The  mosi  im|)nilaiil 
li^hl-hmises  in  Ihe  wni'lil  ari>  milsiilc  llii>  '.)  mile  liinil. 

Lord  Hannen.  -  TIk!  j;real  j'lihlyslmie  Ij^hl-hmise,  \l  miles  nil' llie 
lanil,  is  linill  mi  llie  lieil  of  a  rork. 

Sir  Charles  Russell.  — Tlial  |ininl  has  never  heen  donhleil;  ami  if  il 
were  there  is  ample  aiilhni'ity  to  siippm'l  il.  Tlie  rif^lil  to  ac'ipiire  liy 
llie  I'nnslriielimi  nl' a  lij;hl-limise  nn  a  rnik  in  mid-nceaii  a  territorial 
rif;hl  i"  respeel  nl'  llin  spacer  so  oecnpied  is  iindoultted  ;  and  llierol'nrc 
I  answer  my  friend's  ease  by  sayinj;  that  mdiiiary  territorial  law  would 
apply  toil  -there  is  nn  reasnn  why  any  dill'ereiil  ti^rritnrial  law  should 
apply. 

Tlion  my  friend  proceeds  : 

Lord  CliiulMasliee  Ciickhuni  answers  lliis  iiu|uii'y  in  llin  casn  of  Qureii  v.  AVi/h 
aliove  citiHl  (p.  I'.ISi  when  lie  declares  tliat  smli  eiicroacliineiils  ii|iiiii  llie  IiIliIi  sea 
would  roriii  a  [larl  of  the  ili'leiicn  ol'a  coiiiilrv,  and  "  coiiii'  williiii  llie  iiiiiiclple  llial 
a  nalliiii  may  d"  wlial  is  iiccussarv  I'nr  llie  prcili'i'lioii  nlils  own  lerrilmy.  " 

The  |)assa^e  which  I  eonceivo  my  friend  was  n'fcrrin;;  to,  is  ii  papsap> 
wliicli,  like  thai  from  A/.niii,  reipiires,  in  order  to  understand  it,  the 
wliolo  passiif,'c  to  he  read.  I  am  reading  now  from  p.nge  58  of  a  printed 
report  of  the  .ludfjmeiit  nf  Lord  (^liief  .Inslice  Cockhiirn. 

II  does  Mill  api»!ar  to  me  llial  llin  iii'uiimeiit  for  tlio  prosecution  is  advanced  by 
rcferoiice  to  eiu'roacliiiieiils  on  llie  sea,  in  IIk!  way  of  liaiboiirs,  pieis,  lireak-waleis, 
li^lltlioiises,  and  llie  like,  even  when  pnijeeted  inlo  (In;  upeii  sea,  or  of  Toils  eree- 
ted  in  il,  as  is  llie  case  in  (In?  Soleiil.  Where  Ihe  sea,  or  Ihi^  lied  on  which  il  irsis, 
can  hi;  physirally  orcnpied  piTinaneiilly,  it  may  he  niadn  siihjeel  In  (iceiipation  in 
the  same  manner  as  iinoi-ciipicd  Icirilmy.  In  poiiil  nf  faci,  such  encioaelimciils 
are  ^'eiicially  made  for  llie  heneljl  nf  Ihi'  iiavif;alioii;  and  are  llu'refore  readily 
aciiuinsced  in.  (ir  Ihcy  are  fur  Ihe  pni'iiosi^s  of  del'eiii(\  and  coinu  williiii  tlie  prin- 
ciple that  a  nalioii  may  do  wlial  is  iiociissary  for  Ihe  iiroloction  of  ils  own  territory. 
Whi'llier  if  an  encroachnieiii  mi  (he  sea  were  such  as  lo  ohslruci  the  iiavipilion, 
III  Ihe  ships  of  olhi'i'  iialioiis,  il  would  not  aiiionid  to  a  Jusl  cause  of  eoniplaiiil,  as 
inniiisislenl  Willi  inti'i'iiallonal  i'ii;li(s,  inii;li(,  if  (he  case  arose,  hn  de.seiN  inn-  nf 
serious  eniisideial ion.     Thai  such  eiicinaclimi'iils  ,-ii'r  ni-casiniiiilly  iiiaile  seems  In 
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iiKi  In  fall  vcTV  I'iU'  sliciil  i)C  rsliilplisliiii-  such  nii  cNilusivc  |ii(i|ii'i  ly  in  llii'  llllniiil 
si'ii  as  Ihal,  iu  llii'  aliscmc  i,r  Ic-islalioii,  il  can  he  tivahd,  In  all  uih'iils  and  piir- 
po.sns,  as  [)ait  ol'  llii!  tvalin. 


Ill  oIlKii-  words,  it  (Icrniids  aiitl  jiislilii's  llic  liiKiiij;  iidsscs^ioii  dl'  a 
corliiiii  parlnriln!  sea,  ainl  |HM'maiiciilly  ()c(;ii|t\iiin  il  lor  llic  iPiirposo  of 
erucliii^'  iigiil-liouscs. 

or  course  the  Presidiiiil  and  oilier  niemliers  of  ilii'  Trilmnal  are  uvMire 
llial  liy  llie  iiivfiilion  of  a  blind  p'nllenian  of  llie  naiiie  of  .Milciicil,  \\lio 
invcnlcMl  llie  screw-pile  arran^'eiiiciil,  lliese  piles  an;  drivcMi  down  in  ^ruid 
depllis  of  llie  sea,  and  upon  lliest;  piles  in  iiiaii\  places,  where  llutre  is  no 
rock  as  u  more  secure  resling  place,  many  lij;lil-liouses  lliron{;lioiil  the 
world  an;  siipporled. 

I  lliiiik  I  liuv('  ^n\  to  lli(!  end  of  Ihe  iiliistralions  and  of  Uk;  cases  cited 
liy  my  learned  Irieiid  willi  Hie  (!xc(!plioii  of  one  set  of  cases,  wliicli  may  ho 
called  appeals  in  Ihe  nnhwo  n(  ini/i/i/icnnnii  ml  liniiuiiciii,  to  which  I  iinvo 
already  incidenlalh  leleinnl  namely  :  cases  as  lo  which  I  here  is  a  sup- 
posed aiialof-\  with  Ihe  rij;lils  thai  Ihe  I'nited  Slates  are  In-re  contendiiif; 
lor:  a  supposed  aiialoj;y  conceived  lo  he  found  in  cerlain  lef;islalion  of 
(Ireal  Itrilaiii,  espcH-ialiy  h'f^islalion  in  relation  lo  her  colonies  and  hy  hiir 
colonies.  There  is  also  a  case  of  Clnnrli  v.  Iliilihiinl,  and  some  <'as(;s 
cognate  to  il,  wliiidi  I  shall  have  a  lit  He  later  lo  rel'er  lo. 

IJul  I  shall  try  to  answer  on  this  occasion  Ihe  (picstion  addressed  lo 
me  hy  llie  learned  President  hel'ore  Ihe  adjournment  as  lo  Ihe  view  of  Ihe 
lirilish  (loNeriiment  of  the  (ireylown   incident.     Von  recoiled.  Sir,  that 
\ou  were  ;;(iod  eiioii};h  lo  address  that  inquiry  lo  me. 
The  President.  —  Vcs,  Sir  Charles. 

Sir  Charles  Russell.  —  I  am  now  ahle  to  answer  Ihe  inquiry.  TIk; 
mailer  hecame  a  suljjecl  of  discussion  iu  llie  lloiise  of  (lommons  on  Ihe 
IVIlh  of  June,  \K)1 ,  Lord  I'almerslon  beiiif;  Iheii  Prime  .Minisler.  In 
order  lo  appreciate  whal  follows,  il  is  well  lo  ol)ser\e  that  Ihe  \\a\  in 
which  Ihecpieslioii  arose  was  lliis  :  Thai  in  Ihe  honihardmeiil  of  (irey- 
lown loss  had  heeii  siislained  hy  privale  persons,  soini!  of  liiilish  iialio- 
nalily,  some  of  Kreiuli,  and  some  of  otlnir  nalionalilies ;  and  the  (pies- 
lion  was  whelherin  Ihe  circumstances  of  Ihat  hombardmenl  of  (lie\lowii, 
and  aceoriliii^  lo  principles  of  iiilernalioiial  law,  Ihe  rioveriimenls  of 
Ihose  ualionals  would  be  juslilied  in  [inissiiif;  upon  Ihe  Ijiiled  Stales 
claims  for  compensalion.  The  short  answer  will  be  found  in  Ihe  slale- 
menl  that  they  were  regarded  as  acis  of  belligerent  hoslilily,  and  that 
in  the  opinion  of  the  Law  Oflicers  —  I  will  n-ad  the  opinion  of  Ihe  Law 
Oflicer  of  the  day,  a  man  of  great  eminenc(!  —  it  fell  wilhiii  the  prin- 
ciple that  innocent  neutrals  who  sufl'er  by  the  operation  of  belligerent 
acts  in  time  of  belligerency,  had  no  claims  which  Iheir  riovernmenls  could 
press  diplomatically.  There  were  as  usual  in  all  cases  oflegisialivc  bodies 
of  any  Kind,  I  may  say,  and  cerlainh  of  a  popular  character,  diverse 
views,  and  persons  were  lo  be  found  lo  reproach  Ihe  (jovernmenl  of  the  day 


—  Win  — 

for  iiol  liiivin^' Ix'cn  inniv  lliui'(iii;;li  ami  more  slroiuioiiH  in  iiisi<ilin<;  llinl 
tliiTi'  shdiilil  lH<i'iiiii|i(<iisiilii)ii  iiiiiilc.  I'lir  iii>iliiiiri>,  I  si>i>  IIimI  Millnt'txicK, 
nil  (Miiiiiciil  |iii|itii'iiui  itriliiil  <lii\,  iiiaki's  a  ni<ii'i>  nr  less  vi'Ih'iih'iiI  allacK 
lipoii  liord  Paliiicrstoii  Im'i-uiiso  Ik;  lia>i  not  (Imif  iiiiinvaiiil  Mr  hisracli,  as 
lie  lliiMi  was.  Liinl  Itcarniislii'ld,  as  licartciwanls  liiMaiiii'.  rallicr  joins  in 
Dial;  lull  Lord  lliissi'll.  who  was  al  llial  liiiii<  iiol  in  llic  (iovi'inun-nl  ol' 
l.oi'il  I'alnici'sloii  laiid  iiidi-cd,  as  soini'  ol'  \oii  will  rccollfcl.  was  on  iiny- 
lliiiifi  hnl  f,'ood  terms  willi  Lonl  Palinrrsloii,  in  iH.'lTi,  sii|»|)orls  lln- 
(iovcniinciil.  Wlial  llic  Mtoini'V  (li-ncnil  says  is  lliis  :  —  llic  n'rcrcm'clo 
llansanl  is  'riiird  Si-rics,  \ol.  ('.\K\'I,  |ia(;c  i7. 

(TlioAlloi'McvdiMit'ial,  I  oiijilil  lo  say,  Itcfaiisc  it  ^ivcs  soiiu'  wci^lil  lo 
Ills  ()|)inioii,  was  Sir  llidiard  itcllirl.  aricrwiirds  Lord  Wcslhiiry,  [jord 
I'.liaiii'idlor  of  Mii^laml.  > 

'I'liu  Alldi'iu'.v  (iiMiiM'al  assuroil  lhi<  limi.  ami  Icanicil  in{'inlicr  I'oi'  Sln'l'fii'ld 
(Mr  lliii'blli'lvl  and  lln'  lion,  (ienllemaii  wliu  liad  JihI  sal  dnwn.  llial  il'  llir  law  advi- 
st'i's  ol' tbo  Crown  hail  loiiiid  llial.  r<)ni|ialildy  willi  llii'  inlcnialioiial  law  ul'  Knr<i|u', 
!ialisl'ai'tiiin  ciinid  liavi'  hi'i'n  dcnianilcil  rioni  Anu'iica  loi'  llic  Ihsscn  sii^laini'il  hy 
llritl>li  snlijci'ls  al  liii'Vlown.  IIjcv  wcinld  niii|iii>||(inaiilv  liavo  prrsscd  upon  llic 
lliivi'iniiii'iil  aiUici'  III  llial  idlrct.  Till'  ii|iiniiin  llir,\  arrivi'il  al  was  airlvod  at 
liiiwilliiiul.v  and  rrlurlaiiliy  Us  llii'  law  adviscis  ul  tin'  (.lown.  lint  I'lanco  also 
was  I'uiiceinLMl  in  this  alVair,  and  was  slio  In  bi'  arcnsiul  of  liiu'klinn  to  .Xnii'riiM? 
In  Prani'i'  llii'v  wi'rc  oblificd  tn  romi'  tn  the  saiiio  ronclnsioii,  and  Kiaiico  llifri'loic 
(IS  well  as  lMii;lanil  bad  alistaincd  Irnni  |U't'ssin^'  any  di'niand  I'nr  sali^l'ai'tiim  thai 
fonld  not  Iffially  lii'  nlilaincil.  Tlir  r\|H'rii'iic('  id'  llii'  pinri'i'dlni;-;  lirlwi'rn  Ibis 
I'lMiiilry  and  .\na'i'ira  wbirli  In'  bad  bad  as  law  aihisi'r  nt  lln' Cmw  n  b'd  liiin  lo  a 
rnnrlnsiiin  llir  ri'vi'isi'  oT  that  ariivi'd  al  by  tln'  bun.  (irnlluinaii  wlm  bad  just  sat 
iliiwn.  ir  .\ini'i'i('a  wiTi'  a.ski!d  liiT  opiiiinn,  slic  would  say  thai  slii'  bad  rcasnii  to 
coin|)lain  a}.'ain  and  again  ol'  Ibn  strictness  wilb  wbicb  tbu  law  of  Ibis  ronnli'v  and 
till'  principli's  id'  iiilcrnalional  law  bad  born  rnrmred  anainsl  lior.  IIi'  delii'd  Iho 
bun.  (KMilluinan  In  point  to  a  sin;:li'  Instanri-  in  wbirli  Kngland  bad  $.'ivi'n  np  a 
li'iial  ilaiin  to  salislarlioii.  KviMy  jurist  ailiniltcd  llial  in  a  laso  like  llial  of  Ibc 
(ireylouii  boniliaidmciil  no  riinipi'iisalimi  could  In'  cnrorci'd  I'm'  Ibo  losses  sustain- 
ed. Till'  piinripli'  wbirli  govi'ini'il  snrli  I'asL's  was,  llial  Iho  I'iti/.ens  of  furt'if:ii 
Slab's  wlio  losidi'd  williin  tlir  arena  of  war  bad  no  right  to  demand  loiiipeiisalioii 
from  eilber  bi'lligerenls,  for  the  losses  or  injuries  lliey  sustained.  As  an  inslanee 
of  Ihis  doi'lriiie  be  would  beg  the  lion,  rienlleman  In  eall  to  niiiiil  the  ease  ol 
Copenbagen  and  llie  bonibaiilnieiit  of  other  plates. 

I  earo  mil  wIioIIiit  llial  was  rij;lil  nr  wlii'llier  llial  was  wnnig.  Thai 
was  Iho  Niew  laluMi  by  Hit!  Law  Ol'licer,  thai  il  was  a  '•use  ol'  loss  within 
the  arena  of  war. 

.Now  I  eoine  lo  Ihe  arg;nnienl  from  Ilie  analo{;y  of  lc!.:i»lalion  in  En- 
gland wliieh  is  relied  upon  by  my  learned  IViends.  it  i  iiay  be  permilled 
lo  refer  the  .Arbilralors  lo  a  coiivenieiil  referenee  which  will  save  Ihe 
need  of  (heir  eonslanlly  changiii};  their  books  of  referenee,  I  would  ask 
Ihem  lo  refer  lo  Ihe  Brilisli   \rj;iinienl,  al  page  ."W. 

^ow  nia\|  I  make  wilhoul  making  il  1  hope  in  any  acrimonious 
spirit  —  this  om;  commoiil  in  reference  lo  this  legislation  which 
1  am  aboul  lo  eall  altciilioii  lo.  The  facts  are,  wilh  sul'licieiil  fniiness  and 
correctness  in  eaeii  of  these  cases,  set  out  in  llie  Uritisb  Counter  Case; 
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—   ll-.'7  - 

nnd  yol  wc  liavc  in  Ihf  ar^iimciil  ul'  Ilii>  dniliMl  Slalcs  llicsc  cases  n'|ini- 
(lucoil  as  ir  llicy  liad  iiol  liccii  (>\|iliiiii(Ml,  and  llic  wlioli;  slalriiioiil  til' 
e\|ilaii!itiiiii  iliscanliMl  as  il'  il  hail  mil  lin-ii  iiiail(>  al  all. 

The  President.    -  l'cclia|is  Ihal  iiia>  lie  arniiiiili'ii   for  li\    rlimmi 
ll>^>  :  llial.  Hut  .\r}{iiiiit'iil   had  lifcii   iiiaili>  lieriiii'  llir  ('.iniiiliT  Casf  nmis 
tlt'livored. 

Sir  Charles  Russell.  —  'riicrc  was  an  exleiisimi  ul'  iiini';  liiil  if  ni\ 
rrieud  says  sn  I  will  ai'ci>|il  Ihal. 

Mr  Phelps.  —  CiTlainly  mil.  \\V  stand  ii|iiiii  Ihe  .\r^;iinicnl  willmnt 
any  I'd'cicncc  In  (•liromiiiifiN.  and  we  i'\|icr(  In  snslain  il. 

Sir  Charles  Russell.  —  Then  ni\  I'lirnd  will  mil  acii'iil  llio  shield, 
.Mr  I'ifsidcnl,  which  ynn  ai'i>  j;iiiid  cnuiifih  f;rari(iiisl\  In  iiU'er. 

Mr  Justice  Harlan.  -  What  is  ymir  |Hiinl?  Ihal  the  American  \rii(i- 
ineiil  shdnld  have  rcterrcd  lo  Ihi;  ('.niinler  Case  and  mil  i'e|ii'uduced  Ihe 
slalntes  in  il.' 

Sir  Charles  Russell.  — My  arfjiiineni  is  —  if  il  deserves  In  lie  desif;nal- 
cd  l)\  llie  name  iil'  arj;nincMl  —  ni^  nliservalidii  is  Ihal  whereas  in  iiiir 
('.(lUniei'C.ase  we  had  slaled  Ihe  t'aels  as  llie\  are  — 

Mr  Phelps.  —  As  yon  claim  lliem. 

Sir  Charles  Russell.  *—  Tlic  fnfh  n.i  t/in/  urr  as  In  ihis  le;;islali(in  :  in 
Ihe  liiiled  Slates  Arfiiiinenl  that  stalemonl  ()l'the/«(7A  ns  iltfi/  arc  is  lmiU- 
rely  disregarded  as  il'il  liad  not  lieen  made;  the  wliole  slatemeiil  is  i<;iio- 
red.  Il  is  mil  an  ini|iiirlanl  matter;  hut  I  think  il  is  lilliiii;  In  make  s(inu! 
rererence  In  il  lieeaiise  one  would  ha\('  e\|iocted  that  when  in  the  Itiilish 
C.niniler  Case  the  L'\|ilaiiatinns  were;  f,'ivon,  some  nnlieo  would  lie  taken  of 
llioso  e\|ilanatinns,  and  il'  lhi>y  were  incorrect,  tlial  Iho  jiniids  in  whiidi 
lliey  wore  incorrect  would  have  been  pointed  out, 

On  page  of  our  Arjjumoiit  :{'.)  wo  slate  that  : 

Tlie  I'liiiiu  111'  III!'  I'liilcil  Slali'-i  In  resi  llicir  c:ise  nil  Ilie  iircci'deiils  iiT  (lie  laws 
(iC  nllici- iKilidiis  I'di'iiis  a  (lisliiiil  luiincli  ul' llicir  c:i>c,  ami  rci|iiircs  In  lie  specially 
cnlisiilcic'il. 

Siicli  laws  arc  id'cned  lo  liv  llic  lidilcit  Slalcs,  (nr  lliicc  nlijci'ls  : 

I.  To  ciideavciiir  In  |iiinc  a  iiiiirni'iii  piiiclicc  ol'  iialiniis  In  iiiolccl  seal  lil'c  Irniii 
(leslnicliuii  liv  iiumiis  nl  c\lia-lcn'il<ii'ial  Ic^'islalimi. 

t2.  'I'll  ciideavniu'ln  ^linw  a  iiiiirniiii  pracljcc  nl'  iial inns  nl' extending'  llic  pi'n\isiniis 
III'  tlieu'  lisliciy  laws  lirymid  llic  .'i-inilc  liiiiil ;  and  nl'  iiiakiii;;  llicsc  prnvisiniis  appli- 
cable lo  I'nrciiriicis. 

.'!.  Tn  slinw  thai  oilier  examples  nl'  cxlra-lcrrilnrial  jiii'isdiclioii  are  lo  bo  I'ound 
ill  llic  laws  III'  other  iialiniis. 

The  dodiicliniis  di'sircd  lo  Im  drawn  by  llic  Uuilcd  Slates  tVnai  the  exaiuplos 
riled  are  : 

Frniii  I.  Tlial  the  Uiiilcd  Stales'  law  iiiiilcr  wliicli  Hiilisli  vessels  have  liceii  sui/.- 
ed  is  jiislillcd  by  llic  laws  nl'nllici'  iialioiis  I'nr  Ibe  prolccliiiii  ol' seals. 

From'-'.  Tliatlbe  law  is  jiislilicd  by  aiialiif,'y  lo  the  lishcry  lawsid'olliiM'  iialiniis; 
and. 

Thai  the  applicalinii  ul' this  law  to  l'oi'cii;iicrs  beyond  Ihe  '.'<  mile  liinil  is  also 
juslilied  by  c\aiii|ilc  and  aiialoj;y. 

From  :l.  Tlial  I  be  law,  anil  iiinre  especially  in  its  applicalioii  lo  rorciiriiers  bcyniid 
llio  ;i-iiiilc  limit,  is  riirtber  jiislilicd  by  analof;y  nl'  nthcr  cxlra-lcnitorial  laws  iint 
dealing,'  with  lislierics. 


—  llis  — 
Thoii  Hie  scliL'iiK'  orcoiisidcriilioii  ol  llicsi'  casus  i>  ('\|)liiiiic(l  : 

II  is  |iiopiisiMl  (:i  (li;iiiniist;;ili'  ill  lllr  Icilluw  iiij.'  Ariiiiiiiiiit  lli;il  llii'sc  ini'iiiiscsarc 
not  wvM  I'liiiMdcii,  iiiid  lliiil  llic  |i(isilii)ii  asstiiiii'il  hy  lln'  I'liili'il  Sliilcs  is  iiiilciialilc. 

Willi  ri'j;iii(l  III  tilt!  aru'iiiiiciil  Iriuii  tin'  |iraclii-i'  nl'  ulln'i'  iialinus.  oi'  I'liim  aualniry 
to  lllP  lirarlici'  nl' iiIIht  luilioiis,  il  is  siil)iiiillnl  llial  liic  riillnuiiii.' |ii'iipiisiliiiiis  can 
aloiii;  l)L>  iiiaiiitiiiiicil. 

To  warrant  any  i'xrr|iliiiiial  ilc'|iailiiri'  Irniii  Ilic  |iiiiiii|il"s  ciirmiioiily  airr|il('(l 
by  all  iialidiis  as  pari  of  liii!  law  ul' iialions,  il  is  I'ssoiilial  tlial  llii;ii'  slmiiul  bi'  an 
agrcciiioiil  bi'lwt'i'ii  all  : 

I.  \s  til  llio  siil'licioncy  of  tliii  caiisi's  lalliiif;  lnrsucli  cxcrplioiial  Ic.L'islalion. 

;!.  As  til  till' int'aiis  I'oi'  reiiii'ilyiiij:  such  caiisi's,  i.e.,  as  In  Ilir  piirpor'  of  siiitli 
lL>'islalliiii. 

This  fiillows  riiiiii  th(i  fuiulaiiiuiital  piiiitipli'  on  wlilcli  the  law  of  iiatiniis  rusts, 
viz.,  consent  ol'  nations. 

This  siihjcci  has  already  bi'oii  dealt  willi.  Iiiil  il  is  iii'ccssaiy  In  exaniino  catego- 
rically till'  examples  of  extra-terrilnriul  leuislalinii  adduced  by  Ihe  Uliitoil  Stales  in 
order  to  show  thai  Ihoy  utterly  tail  to  siipimrl  llic  ar^iiiiieiil  fur  which  they  aru 
ciled. 


Tlu!  lirst  cilalions  are  in  siippnrl  of  llio  |)ro|Misili(in  llial  seal  life  is 
prolcchMl  l)\  e\lfa-l(M'ril(irial  law  ol' oilier  cDimlries.  The  inslaiices  j;iveii 
are  llio  KalMaiid  Islands,  .New  Zealand,  Cape  of  (iood  Hope,  Canada  and 
Newronndland. 

Those;  an-  iti'ilisli  lei'i'llories.  These  are  riiiiowed  Ity  Sweden  and  .\(ji'- 
way,  Unssia,  (ierinanv  and  llullaiid,  wilh  rererenee  to  Ihe  (ireeiiland  uv 
Jan  Mayen  lislieries;  (he  oilier  eoiinlries  cited  are  |{nssia,  l'rii;;iiay,  Chile, 
Argentine  Hc|iiihlie  and  Japan. 

I  caniHit  do  heller  than  ipiule  in  siilislaiiee  what  is  said  here. 

^'on  will  (diserve.  .Mr  I'residi'iil,  thai  in  s.Miie  of  (liese  passatjes  some 
id'llie  words  are  printed  in  llalics.  I  lliink  il  will  lie  found  in  some  ul' 
these  cases  thai  lliey  are  so  printed  in  the  I'niled  Stales  Case  or  Counter 
Case  or  in  Ihe  Appendix.     .Now  as  rej^ards  the  l'"alkland  Islands  : 

'\'\)i'  All  [Miividiiiy  a  elosi,'  liiiu!  Inr  M'al>  is  No.  I  ol'  I.SSI.  Il  recites  that  llio 
>eal  llshery  of  lh<'  islands  was  once  a  source  uf  pmlil  In  Ihe  co|iiiii>ls,  but  h.is  been 
exiiaiisled  by  iiuliscrinilnale  and  waslebil  llshini;.  and  llial  il  is  de>irahle  In  levive 
and  protect  Ibis  iiidnstiy  hy  the  estahlishnient  >>{'  a  ilnsr  lime  n-illiin  llf  limits  nf 

lllix  I'liliiltl/  limi  ils  ilrpi'Mitriii  ii'v. 

The  statute  theneiiacls  llial  a  (dnsc  time  >liall  I IimtxciI  ii-iihin  lln:  liniils  n/' 

l/ii.t  C'll  itiij  niid  iis  ilfjienili'in  irs  from  the  1st  (filubci-  to  Ihe  1st  April. 
The  Winds  ilalicisod  have  a  special  ineaiiiii.i;. 

■Viid  hen;  I  call  alleiilion  to  a  principle  which  yon  will  al  once  ri'co- 
gni/i'.  the  dilVereiice  |i(dweeii  the  powers  of  le;;isialion  of  what  may  he 
called  a  supreme  imdy,  and  the  power>  of  legislation  which  may  he  exer- 
cised hy  a  siihordinale  Lejiislature,  which  is  the  creation  of  a  siipronie 
Lenislalure.  h'or  inslame.  Hie  I'arliamcnlof  W  estmiiish'r  can  legislate  for 
Ihe  whole  (d'tlie  (Jiieeii's  dominions,  even  for  those  poilioiis  ol  Ihe  domi- 
nions to  wliiidi  Ihe  tjiiecn  has  given  conslilnlioiial  (iovcrnmenl,  and  which 
lias  its  own  powei's  of  legislation;  and  il  can  also  legislate  for  Ihe  snhjects 
of  the  Oneeii  all  the  wuild  over,     lint  colonial  Lei;i>laUires  can  legislate 
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—  II -Jl)  — 

pITootivHy  onix  lor  and  wiliiin  lhi>  liiiiil  of  Ihoir  own  adiial  lerrilory. 
Thoy  cannot  oxtond  the  odccl,  of  llioir  Ic-islation  beyond  llial  lei'i'itory,  or 
even  lo  liind  the  snlijccls  of  Ihc  Qnocii  beyond  Ihal"  lerrilory. 

This  illiislralion  from  liie  Falkland  Islands  is  referred  (o  on  imp.  Kig 
of  Iho  riiiled  SlalesAi'nnnienl,  liie  (bird  para-raph  from  Ihc  lop  : 

„     '^"  '"■'''"■' "'■  ""■  I'^iMJaiMl  IslaiMls,  passe,!  in  issl,  cslal.lishn,!  a  close  season 

forlhe  islands  and  Ihe  siimmndii,- waleis,  IVoni  Oclulicr  I,.  April  in  eachvear 
ruo  ol  llic  islands  lie  -Js  miles  apail,  and  this  rP.ffi.lallMn  is  enlorced  in  lliemien 
snalyinj,' lielween  IliiMii.  ' 

Von  Nviii  observe  Ihal  aflcr  Ihal  slalonieni  my  learned  friend  gives,  as 
il  Nvcrcaullioriliesiorlbcslulcmeiil,  '•  lleporl  of  U.S.  Fish  Commission  " 

—  I  do  iml  know  wlial  thai  is,  or  where  il  is  —  -  aflidavil  of  Capl.  Bnd- 
m-lon;  Case  of  Ihe  I'liiled  Slales,  Appendix,  Vol.  I,  p.  W:;  "  ;  },„(  fo,. 
my  purpose  I  will  read  from  pa^o  221  .d'lbc  IJniled  Slales  Case.  Having 
set  out  Ibis  ordinance  al  llio  bottom  of  that  pafjc,  they  -o  on  to  say  : 

Capt.    Itudinpton 
This  is  (he  cxperl  in  law  — 

—  an  experienced  navi.u'.dn,-  and  seal  linnle,-  in  s.mthoni  waloi's,  visiled  thai  re-inn 
in  January,  IS!I2,  and  lie  Slales,  niider  o.Uh,  that  Ihe  urdinan.'e  of  ISSI  is  eidnr- 
ced  m  the  sea  snrmnndin^'   lh„se   islands  nnlside  Ihe  Ihree-.nilo  liniil.  and  that 

;'  ''■ ''■'■"""I  ''viMlalinn  or  th,.  law  1„  lake  seals  dnrjn:,'  the  elo.e  season 

helween  Ihe  I'alUland  Islandsainl  IVaiiehene  Island,  Iwenfy  .•i^lilniil,.s  distant. 

When  you  rea.l  lb.,  aflidavil,  if  you  will  bear  in  mind  the  words  I  have 
just  rea.l,  I  (bi.ik  yon  will  (ind  Ihal  it  has  been  pn(  a  little  loo  sirou-ly  in 
(be  Case;  because  Rudin-lou's  aflidavil,  wbicli  is  in  aiiolher  volume — 
Volume  2  of  (he  Appendix,  pa-e  im  —  says,  under  Iho  head  of  Ihe 
Falkland  Islands  : 

Atonotimnlhese  islands  were  very  ahinidant  in  seal  life,  hnt  excessive  and 
indiscriiniiiale  Killin-  has  nearly  ainiihilaled  them. 

That  is  nol  I'-e  fad  |  am  upon. 

This  la.'l  w:..;  IV,  ,,,„i/:.d  l,y  Ihe  (iovernment  of  Ihe  islands,  wliich  passed  an 
'»■'  Hianee  ni  Issi  estahlishin,^  a  dose  season  IVom  Ocloher  to  April  for  liie  islands 
and  Ihe  seas  adjacent  Iherelo,  Mv  UMderstaMdia,-  o,  ,h,s  ordinance  was  Ihat  Ihe 
(om.nunenl  would  seize  any  vessd  lakin^  >e;,ls  close  •  ,  „r  wilhin  la  or  iO  mih.; 
ol  Ihe  islands. 

So  we  base  -ol  Ibis  i:enlleman,  who  maN  be  a  verv  -ood  mariner,  but 
biirdly  an  exped  in  law,  lo  sav  Ihal  bis  "  un,lers!andiii- "  of  Ibis  ordi- 
nance svas  Ihal  Hie  (i..veriimeiil  woiil.l  s 'i/e  any  vess.d  lakiiii;- seals  close 
(oor  within  lii  or  20  miles  (dlhi.  isl.in. Is.  " 

Mr  Foster.  -  The  ufli.lavit  shows  bo  was  a  siv.l  hunler  rdurned  from 
Ihe  Soiilh  Seas. 

Sir  Charles  Russell.  --  And  be  ma>  -o  back  lo  Ibe  Soulb  Seas   ^o  j'nr 
as  I  concerned.      I  am  ilealiiif:  willi  liim  as  an  anihorilv  on  Ibis  subjed 
iis  a  lawyer,     j  am  poinliu:;  o,i|  Ihal  what  be  says  in  Ibis  aflidasil  is  nol 
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(hat  lie  was  ever  slopped,  not  lliat  he  heard  of  aiiyliody  Ihal  ever  was 
slopped,  iiol  Ilia!  he  heard  aiivhndy  said  Ihal  aiiyhody  ever  was  slop- 
ped, hill  Ihal  Ihis  hiiiiler,  who  had  relumed  hoiii  liie  Soiilh  Si-as  — 
what  reeoiiiiiiendalioii  Ihal  is  lo  him,  I  do  iiol  Uiiow — says; 

My  unilcrsduiiliny- nl' lliis  iiiiliiiaiici' was  llial  IIji'  (lovi'iiiiiirnl  wniilil  sci/.c  niiy 
vessel  lakiiij{  seals  elosi-  lo  ur  widiiii  lo  or  'JO  mill's  nj'  ihc  ishiiids.  I  mikIcisIoihI 
llils  iirdliumce  was  passivl  mi  lln'  giminil  that  llu'  si\il  ivsmiin^  In  IIh'sp  islands 
was  till'  |>ro|ii'ily  (il'llic  (iipviiniui'nt  and  lliond'orc  it  had  a  risrlil  lo  jn'otecl   llii'iii 

nvcry  wIhtc.     Tlic  (idvi'iniiical.  Imwi'Vi'i'.  i;avi'  licciicrs  Id  iTi'laiii   |iailic's Id 

take  M'als  duiiim  lln'  iKise  scasDii. 

Senator  Morgan.  —  Sir  Charles,  are  all  of  Ihoso  legislnlivc  acls  of  Ihe 
eolonies  repealahlc  h\  Ihe  I'ariiaineiil  cd' Ureal  Hrilaiii? 

Sir  Charles  Russell.  —  The  niaehinery  is  Ihis.  The  assent  of  Ihe 
drown  is  ahsoliilely  necessarv  loijiveelVeel  loany  ael  in  Ihe  naliircofa  le};is- 
lativc  act  hy  a  Colony,  whelher  il  is  a  colony  wilh  a  eonslilnlion  or  a 
Crown  Colony.  Tiial  is  Ihe  wa\  il  slaiuls.  II  wiaild  hi' (|nile  wilhin  Ihe 
powers  of  ParlianienI  lo  pass  le^islalion  whieh  slioiihl  i;ainsay  Ihis,  if  il 
chose  lo  do  so. 

Senator  Morgan. —  Of  any  ad  of  Ihe  Canadian  I'ariiaineiil,  for  in- 
stance? 

Sir  Charles  Russell.  —  Oh  cerlainiy,  if  it  chose  lo  do  so.  The  Im- 
perial I'ailiamenl,  wliicli,  il  should  he  home  in  mind,  has  eri'aled 
Ihe  Lefiislaliire  of  Canada,  for  inslaiice.  Iia<  llie  power  lo  modify  Ihal  crea- 
lion,  and  if  necessary   lo  nnilo  il. 

Senator  Morgan..  —  Wc  have  a  syslem  somewhat  akin  lo  il  in  Ihe 
rniled  Slalcs.  The  ads  of  Ihe  Icrriloiial  Lej;islalnres  are  considered  as 
Aids  of  CoMi;ress,  unless  Coni^rcss  inlervencs  lo  repeal  or  modify  Ihcm, 
so  Ihal  lliey  liccome  Ihe  supreme  anlhorily  of  llii>  lioNemmeiil  id'  Ihe 
I  niled  Slales,  W'IimI  is  done  hv  Ihe  colony  is  dune  hy  Ihe  Crown. 

The  President.  —  I  niess  il  is  cancelled.' 

Senator  Morgan.  —  Yes. 

Sir  Charles  Russell.  —  II  is  lo  me  a  mosi  painful  lliiiii;  lo  have  lo 
refer  ymi  In  so  many  hooks,  hii!  il  seems  lo  he  ahsolnlely  necessary. 

The  President.  — <  Could  yon  md  rdcr  iis  dircdly  to  the  slatulos  of 
these  Colonies? 

Sir  Charles  Russell.  —  Thai  i-  whal  I  am  lioin;;  lo  do.  Von  will  liiid 
lliem  i'l  N'oiiime  I,  pa^e  i:>."i,  m\'  Ihe  Iniled  Slales  Appendix. 

Mr  Foster.  -     We  prini  all  Ihnse  slalules. 

Sir  Charles  Russell.  —  Yes. 

Wlii'icas  111.'  scd  lisji.'i'y  ol'  llicsi!  islaiiiN.  whii  li  was  al  duc  liino  a  sunn'e  ol' 
jiridil  and  advanlaui'  lo  Ihe  CDloMisIs,  has  ln'cn  exJMMslcd  jiy  indlsi  rlminali'  and 
waslcl'ul  lisldiiu.  and  il  is  dcsir.ilde  Im  icvive  and  |irDli'cl  mis  indnslry  hy  !lii>  esla- 
hlishinenl  id'  a  close  liini'.  diiliiiL:  which  is  sliall  he  nnlawriil  lo  kill  oriM|.|iiii'  seals 
williiii  Ihe  llniils  of  Ihis  iidDiiy  and  ils  dependencies  : 

/If  il  tlii'ri'/'ofo  ntiiclfd  bij  thf  (loreriinr  »/  lln'  Fiilklninl  IsliiinU  iiixl  lln'iv  ili'itrwlni- 
cii's.  irilli  llir  iiilricr  iiiiil  lOiiSf'iil  nf  llir  /.I'l/isliilirr  CniiDi  il  tlli'n'ii/',  il.i  fiilhurs  : 

I.  No  iicrsiiii  sliall  kill  or  laplure,  or  alleiiipl  (o  kill  oi' capture,  iiiiy  seal  wilhin 
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—  Il.il  — 

111!'  liiiiils  iillliis  colony  anil  ils  (IfpoMdoncies,  helwoun  lhi<  days  lioivinaflcr  nicn- 
tionod  (wliiili  intiTval  is  lioroinaCtiM'  ivlcn'od  lo  a>i  (lie  close  season);  llial  is  to  say, 
bolwoen  the  flrsl  day  ol' Oct.>ber  and  llii:  liisl  day  of  April  following,  IkiIIi  inclusive; 
and  any  person  aclinf,'  in  conliavcnlion  of  lliis  sedion  shall  I'oil'cil  any  seals  killi'd 
or  caplnred  by  liini  and  shall  in  addition  llierdo  incnr  a  penally  not  exceedini;  one 
hnndrcd  pounds,  and  a  I'lirlher  penally  id'  livi>  ponnds  in  respect  ol'  every  seal  so 
killed  or  caplnred. 

•1.  Any  owner  or  niasler  op  other  person  in  iliarfxe  of  any  sliip  or  vessel  «  ho 
shall  permit  sncli  ship  or  vessel  lo  he  employed  in  killinir  or  captnrin.Lr  seals,  or  who 
shall  permit  any  person  heloni;ini:  to  snch  ship  or  vessel  to  he  employed  in  killin.ir 
or  capliirin.i;- as  aforesaid,  dnrin^' the  close  season,  shall  rorleit  any  seals  so  killed 
or  caplnred  and  in  addilion  therelo  shall  he  liable  lo  a  penally  not  exci'edinf;  lliree 
hlltidred  pmiiids  lor  ea(  h  oU'ence. 

;i.  ICvei'y  olTt'iice  nnder  this  ordinance  may  he  proscciilcd  and  every  penalty 
under  this  ordinance  may  he  recovernl  before  the  police  niai;istrale  or  any  Uvo 
justices  of  the  peace  in  a  summary  manner,  or  by  action  in  the  supreme  court  of 
this  colony,  tojrether  with  full  costs  of  suit  :  />mriilnl.  that  the  penalty  imposed  by 
the  jiolice  ma;:istrale  or  Iwo  justices  shall  not  exceed  humlred  poumls,  exclu- 
sive of  costs. 

(Iiu'-half  of  every  penally  recovoreil  under  Ibis  ordinaiu-e  shall  be  paid  to  ihe 
person  who  prosecuted  the  ollein-e  or  sued  (m-  snch  penalty. 

All  fines,  forfeitures,  and  penalties  recovered  inider  this  ordinance,  where  not 
othervise  bereinliefore  provided,  shall  be  to  Her  Majesly,  her  heirs.  andMiccessiprs, 
iv.A  sii.  !'  ii    paid  lo  the  treasurer  for  the  use  of  Ibe  fiovernmcnl  of  Ibis  colony. 

I'm.  •■noses  of  an(Mncidental  to  the  li'ial  anil    punisbmenl  of  any  person 

i,"'.  i.;i'il  <  \  ,i.y  oll'ence  under  this  ordinance  and  the  proceedin,i;s  and  matters  pre- 
liu.iii  uv  and  incidental  lo  and  conscipienlial  on  his  trial  and  punishment,  and  for 
all  purjio.ses  of  and  incidental  to  the  jurisdiction  of  any  court  or  of  any  constable 
or  officer  with  reference  lo  such  ofl'enio,  the  oll'enco  shall  be  deemed  to  bavi^  been 
conunilted  eiiher  in  the  place  in  which  it  was  actually  coinniilled  or  in  any  place  in 
which  Ibe  olleniler  -...y  lor  the  time  beinij-  be  found. 

i.  Wheie  Ibe  owiiiM- or  master  of  a  shi[  :-r  vessel  is  ailiiid^'eil  to  pay  a  penally 
for  an  oll'ence  under  Ibis  ordinaiu'c  the  ciuirl  may,  in  addilion  lo  any  other  power 
they  may  have  lor  the  purpose  of  compelling  payment  of  such  penalty,  direcl  Ibe 
same  lo  be  levied  by  distress  or  arrestnieni  and  sale  id' Ihe  said  ship  or  vessel  and 
her  lacKle. 

.').  In  Ibis  ordinance  the  expression  '•  seal  "  nu'ans  Ihe  "  fur  seal  ",  the  "  sea 
otter,  "  the  ••  hair  seal,  "the  "  sea  elephant,  "  the  "  sea  leopard  ",  and  Ihe  "  sea 
dog,  "  and  includes  any  animal  of  Ihe  seal  kind  which  may  be  found  within  the 
limits  of  Ibis  colony  an  !  its  dependencies. 


Senator  More-  ./i.  —  Now.  Sir  I'.liiiiios,  hoforo  you  ciost'  (liis  sul)'eot, 
I  wish  Id  i,sk  ,on  ;:  (ju/^liou,  lor  iiiformalion,  iiioirly.  I  wish  lo  know 
wlioliier  Iho  l>,.li,-.::  i'.riiamoiil  has  ivpoulotl  any  of  Ihosi' .Vets  of  any  of 
Iho  Colonial  Le^i-Mii  'h,  or  '.nodiliod  thoni,  having  roieriMict!  (o  prolec- 
lion  of  seal  lit'o'.' 

Sir  Charles  Russell.  —  1  am  nol  aw;iro  ot  a  snch  a  Ihing  having  liap- 
pened.    There  is  no!  one  Ihal  applies. 

Senator  Morgan.  —  I  am  nol  speaking  abont  where  they  apply.  I 
want  to  know  whelher  the  Mritisii  Government  is  responsible,  as  a  (iovern- 
menl,  in  ils  legislation,  for  these  .Vets. 

Sir  Charlf  Russell.  —  So  far  us  the  responsibility  means  that  it  has 
iiol  interfere'; 

Senator  JE  ry  >,n.  —  Thai  is  what  I  mean. 

U3 


—  li;t-j  — 

Sir  Charles  Rissei!.  —  Willi  ll'o  lo^'isliitivc  iidiDii  williin  llio  oonsli- 
liilioiiiil  I'ijjlils  o'.'  till'  parlic.!!;!!'  ;i'<|ioii(lcii('y.  wliellier  a  Crown  (ioloiiy  oi- 
soir-};()V('iniii[;  Colony,  I  think  tiiat  is  eorrocl. 

Senatci  Morgan.  —  .No  (|iioslion  lias  bfcn  made  of  llic  |io\vor  of  ,'i(» 
(lolonii's  (o  |.ass  llie  rcspoi'livo  laws  Ilia!  Ihoy  have  passed? 

Sir  Charles  Russell.  —  .As  I'aiaslaniaNNare.no.  And  also.!  add  lo  llial, 
as  iar  us  I  am  awa''e,  lliero  is  no  reason  why  any  (jueslion  slionid  he  raised. 

S'jnator  Morgan.  —  l*erli.i|)s  not.  I  only  wanted  to  know  what  the 
fact  was. 

Sir  Charles  Russell.  —  .\s  far  as  I  know,  that  is  the  fact  ;  iiiit  ii'  \oii 
can  nivemoaiiy  particulars  in  any  precise  case,  1  shall  he  jilad  lo  look  it  up. 

Senator  Morgan.  —  I  do  not  refer  lo  any  case  al  all.  1  merely  wan- 
ted to  know  wiielher  Hie  Trihiinal  of  .Vrbilralion  were  lo  consider  these 
stalntes  upon  the  colonial  slalnle  hooks  as  heiiip;  stalnlos  enacted  by  the 
consent  of  the  Itritish  Crown? 

Sir  Charles  Russell.  —  I  have  staled  whal  liic  fads  are,  Sir,  and  lho\ 
will  speak  lor  Ihoinselves.     I  Ihi:'    !  Inve  already  answered  (he  (piestion. 

Senator  Morgan.  —  1  siipposta  m  could  tell  me  what  the  fad 

is  in  rojtard  to  it. 

Sir  Charles  Russell.  —  Thai  lpi;islalion,  so  far  as  I  am  aware —  I  am 
proceeding  lo  examine  il  in  detail  —  is  all  slridly  limiled  iiccording  to,  and 
within,  the  proper  eonslilutioiial  lines.  It  is  terrilorial  lejiislation  and 
territorial  legislation  only. 

The  President.  —  IWil  I  believe  Senaloi-  .Morgan  is  riglil  in  saying  thai 
as  long  as  it  has  not  been  oiijecliHl  lo  bv  the  Crown  of  I'lngland,  the  Crown 
of  I'.ngland  is  hold  responsible  for  il.     Voii  have  just  slated  Ihal,  I  lliiiik. 

Sir  Charles  Russell.  —  1  lliink  you  probably.  Sir.  for  a  moment  were 
ollierwisiMMigaged.  I  pointed  out  Ihal  as  regards  a  llrilish  Coloiiv .  wliellier 
il  has  110  I'linsliliilion,  and  therefore  no  legislative  assembly  ol'  its  own. 
or  whether  il  has  a  constiliilion.  Ih(>  assent  of  the  Queen  lias  lobe  given  lo 
such  legislation  before  il  can  become  operative.  In  oilhercase,  it  is  gi\  ,i 
tliroiigh  Ihe  (lovernor  of  the  parlicular  Colony,  as  in  the  case  of  Canada. 
The  Crown  moreover,  even  al'ler  asseni  has  been  given  lo  a  legislative  act 
by  Hie  (Jovernor  in  llic  name  of  Ihe  (jiieen,  and  il  has  become  law,  has  Ihe 
power  of  disallowing  an\  cidonial  Ad.  a  power  whicii  musi  however  be 
exercised  usualh  within  a  lixed  period  of  lime,  (ileal  lirilain  has  assen- 
ted, and  in  Ihal  sense,  is  clearlv  responsible  for  the  legislation. 

Lord  Hannen.  —  Tliex  are  all  eillier  with  the  conseiil,  or  without  the 
diss(Mil.  id' Ihe  j'lnglish  (iovermnenl? 

Sir  Charles  Russell.  —  (Juilo  so.  I  rallier  prelerred  lo  answer  the 
q  c'slion  by  staling  what  Ihe  actual  fads  were,  which  1  have  done.  I  think 
at  Ihe  moment,  sir,  you  were  iMigaged.  when  I  was  explaining  it  to  Senator 
Morgan. 

The  President.  —  I  believe  that  answers  Senator  .Morgan's  (lueslion. 

Sir  Charles  Russell.  — I  Ihink  il  does.  I  intended  il  to  be  an  answer, 
and  I  think  the  Senator  so  understood. 


—  I  Kill  — 

Senator  Morgan.  —  I  uiulursland  lliis  :  lluil  williout  llio  disscril  nl'llic 
Oiieen  or  llie  (iovermiicnt  ofCrciil  l!ritaiii,  in  llie  case  of  Crown  iloloiiics, 
their  StaUites  slani  as  il'lheN  had  heeii  eiiaclcd  hy  Parliament,  and  llial 
that  is  Ihc  same  rule  also  in  re}>ard  to  what  you  cull  the  conslilulioiiiil 
Colonies  :  there  heinji;  no  dissent,  the  law  is  as  if  enacted  by  Parliament 
in  lof;al  ellecl,  of  course. 

Sir  Charles  Russell.  —  .Now  I  wish  if  1  may  to  conclude  this  case 
ol'  the  Falkland  Islands,  before  Ihe  Court  rises,  and  I  will  not  repeat 
my  observations  which  were  more  or  loss  in  the  nature  of  a  complaint  : 
but  Ibis  is  wlial  we  say  in  our  Counter  Case,  which  I  understand  my 
learned  friend  had  before  him  when  his  .Vrjiumcnl  was  prepared.  This  is 
on  paj,'c  87. 

Ill  Older  (0  suggest  lliat  llii;  provisions  ollliis  Oidiiiancc!  aro  cxiomlcd  lo  mm- 
Icrriloriiil  waters,  Capliiiii  Hiidinglori,  a  navigaloi-  ami  siMl-liiiiiter,  is  (luolod  as  an 
autliority  for  tlio  slati'nicnt  "  uudcr  oath  "  lliat  Iliis  Onlinaino  is  cnlorced  ontsidc 
the  :!-niilc  limit. 

II  will  be  loiMul,  however,  on  reterenie  lo  his  aflidavit,  that  Captain  Dudingtoii 
only  swear.s  as  to  what  was  his  "  luulerslandiiig  ''  of  the  Ordinance ;  and  as  (o  any 
instance  of  llic  enforeemcnl  of  this  law  »•<  -nst  foreign(^rs  outside  Ihe  ordinary 
liinil  (djurisdiution,  he  (dl'ers  no  evidonee  wh  d(;\   ;'. 

The  Ordinance,  with  relcrence  to  the  elos"  season  tlierehy  established,  enacts  : 

And  it  re|)eals  Ihe  section,  which  is  eonlincd  in  its  operation  to  "  Ihc 
limits  of  Ibis  Colony  and  its  dependencies  '". 

This  is  the  statement  put  in  our  Counter  Case  and  before  the  .Argu- 
ment was  prepared. 

The  terms  of  the  Ordinance  are  expressly  conlhied  to  the  limits  of  the  Colony 
and  at  no  lime  since  the  li"alkland  Islands  have  belonged  to  (ireat  Ilrilain,  whether 
before  oi  aflerihe  making  of  the  Ordinance  in  (|uesti(m,  has  any  ailcnipl  been  made 
111  inlerfeie  with  the  capture  of  seals  outside  the  ordinary  territorial  w.ilcrs.  This 
fact  is  noted  in  Ihe  Hrilish  Commissioners'  Report. 

There  is  a  distinct  slalement.  First  of  all,  our  position  is  this,  that 
the  law  ilsclf  is  in  fad  striclly  limited  Icrrilorially ;  and  secondly,  (hat, 
in  fad,  it  has  never  been  asserted  or  put  in  force  ajiainst  a  foreif^iier 
outside  the  .'3-niile  limit. 


Senator  Morgan. 


In 


Hard   lo  these  colonial  .\ds   in   regard  li 


seals,  do  any  of  them  make  leases  of  the  rif;h(  lo  lake  seals? 

Sir  Charles  Russell.  —  I  am  not  aware  that  they  do.  The\  jiianl 
what  mi;;hl  be  called  huntiufi  licenses. 

Senator  Morgan.  —  ^es. 

Lord  Hannen.  —  What  is  Ihe  paije  of  the  Uritish  Commissioner's 
Iteport  ? 

Sir  Richard  Webster.  —  i(  is  referred  to  on  pajje  87,  m\  Lord,  of  Ihe 
Counler  Case,  and  it  is  cpioted  at  page  l"j(i. 

Lord  Hannen.  —  Hut  what  is  Ihe  jiassage  at  page  ioi;  of  the  Hrilish 
Commissioners'  He|)ort  liial  it  is  referred  to? 

The  President.  —  .\re  you  sure  that  it  is  the  Hehrin«  Sea  Commis- 


sioners.' 


Sir  Charles  Russell.  —  Yes,  I  will  give  you  the  passt^ge. 


—  1 1 3 1  — 

Mr  Justice  Harlan.  —  I  suppose  it  is  in  reply  lo  \vliat  Fellon  says 
in  answer  lo  ([n(!sli()n  '■). 

Sir  Richard  Webster.  —  Ves,  I  think  il  is. 

Sir  Charles  Russell.  —  Tliat  is,  of  course,  a  statenieni  ol'  fact  that 
can  heoliallenpMl  it' not  correct. 

Mr  Phelps.  —  What  is  the  slatcmeni  ori'act? 

Sir  Charles  Russell.  —  I  have  just  read  il  at  page  87  of  the  Case. 

Mr  Phelps.  —  I>ul  I  mean  in  Ihc  Urilisli  Commissioners'  IJeport. 

The  President.  —  Ves,  the  evidence  of  il. 

Sir  Charles  Russell.  —  I  must  be  allowed  to  stale  it  in  my  own  way. 
There  is  the  statement  of  fact  which  is  capable  of  being  challenged  if  not 
true.  iNow  I  will  show  llie  reference  to  liie  Hritish  Commissioners' 
Hc|)orl. 

There  is  set  oul  on  page  l.'ii  a  circular  letter  of  enquiry  which  they 
addressed  to,  among  other  Colonies,  Ihc  ralkland  Islands  :il  is  as  follows  : 

Till!  Dopartmont  of  Fislieiii's  of  llio  Dominion  of  Canada,  in  coinieclinn  wilh 
(incslions  ri'liiliii^  to  Hie  lui'-scal  lishoi'ies  of  tlio  N'orlll  Pacific,  is  desirous  of  obtai- 
ning.'all  iiossililciiiforiiiatioii  relating  lo  thn  fiir-seal  lislierios  of  tlioSoiitliorn  Heniis- 
phcrc.  The  soullieni  I'lir-seal,  or  "sea-bear"  (of  the  family  of  eared  seals,  ur 
Otaiidte),  is  known  to  have  formed  the  objecl  of  an  imporlaiil  indnstiy  in  the  early 
part  of  Hie  presonl  century,  but  the  islands  on  which  it  once  abounded  arc  now 
reported,  and  believed  to  be,  almost  entirely  depleted  of  seals.  As  the  habits  and 
life-bistdiy  (if  the  liir-si'al  ipf  the  North  Paeilic  ap|)i'ar  to  be  closely  similar  to  those 
of  the  allied  seals  of  the  Soiitbern  Uoniispbere,  il  is  thou^'hl  prohalilo  that  the  his- 
tory of  till.'  decline  of  the  soulboru  lisheries  may  alford  some  facts  bavin;;  a  direct 
bearing- on  the  fur-seal  lisheries  of  the  Xiirlh  Pacilli',  and  may  serve  lo  indicate  a 
proper  inode  of  protection  to  hi;  accorded  lo  these  lisheries,  if  such  should  he  found 
necessary. 

In  this  I'onnection,  it  would  be  of  pailiciilar  interest  to  know  for  each  of  tin' 
seal  islands  or  sealiii;j-^roiiiuls  ul' the  Siiulhein  ll(!iiiisiiliere  :  -  - 

I.  Whether  llie  decline  or  di;slructioii  of  the  lisbery  is  altrihutahli!  to  the 
slauybter  iif  the  seals  while'  on  shore  at  their  breeding-idaces,  or  lo  their  pursuil 
at  large  on  Ihc  circumjacent  ocean. 

•J.  Ill  what  manner  the  fui-seal  lisbery  has  been  and  is  conducted  in  itacb  par- 
ticular locality. 

.'t.  Whether  any,  and.  ifany,whal  measures  have  been  taken  by  various  Covern- 
meiils  towards  the  protection  of  the  fur-seal  lisheries  in  Iheirteriilories  orinplaces 
within  Iheir  .iurisdiclinn  :  and,  further,  if  any  such  nieasiii'es  are  known  lo  have 
lUciveil  successful  ill  preserving  or  rehabilitating  the  lisheries. 

t,  (leiierally,  any  particulars  as  to  the  lifebislory  of  the  animal,  its  migration, 
season  of  bringing  forth  its  young,  and  the  habits  of  tlii!  seals  while  engaged  in 
suckling  and  rearing  the  young. 

Now  llio  answer  is  on  page  i.'Kl. 

The  main  cause  is  due  to  ihe  reckless  and  iiidiseriininate  slaughter  of  the  seals 
during  thi'ir  breeding  season. 

.And  so  on. 

H.  H.  'Waldron.  —  The  dei-line  in  the  Soiilberii  Meinispbere,  including  Iho 
I'alklauds.  is  (o  be  attributed  in  the  indiscriminali'  slaughter  oftlii!  females  during 
Hie  breeding  season,  whi'icby  the  young  [lerish.  Pursuit  in  the  high  seas  is  not 
carried  on  lo  anv  extent. 


f 
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Tlicii. 


Oi\psli((ii  i.  Ill  wluit  iniinni'r  (lie  fur-seal  lisliory  lias  hcoii,  or  is,  conducted  In 
each  inu'ticiilar  locality. 

J.  J.  Feltou.  —  l''oi'iii('ily,  liy  means  oC  whale-boats;  lali'r  on,  liy  ciittoi's  and 
schooners.  Tliey  would  he  lilh'd  out  lor  the  "  puiipiii!,' "  and  lln;  "  shedding'" 
seasons;  as  many  iiien  would  he  taken  as  |iossihle,  armed  with  clubs,  spi>ars.  and 
guns,  and,  landing  at  the  breedinu  places.  Ibey  would  line  the  heacb  and  ondeavoiir 
to  turn  tlu!  seals  from  taking  to  (he  watei-. 

And  so  on,  and  lliat  is  ropelaled. 

Wbelher  any,  and,  if  any,  what  ini'asures  have  been  taken  by  various  Govern- 
ments biwards  llie  protoclion  of  liie  fur-seal  lisheries  in  their  territories,  or  in 
pl.acns  within  their  ,juris(li(tlioii ;  and,  fiiillier,  if  any  such  measures  are  known  to 
have  proved  siucessful  in  |ireserviiig  or  rehabilitating  llie  lisheries. 

J.  J.  Felton.  —  111  the  Kalklands,  since  the  close  season  was  enacted,  there  has 
Lei'U  an  increase  of  seals;  hill  foreign  schooners  occasionally  break  Ihe  law. 

J.  J.  Goodhart.  —  See  answer  lo  (Juestioii  I. 

E.  Nllsson.  —  Does  not  see  any  impr(jvemeiil  since  the  Law  enacting  a  close 
season  was  passed. 

H.  Waldron.  —  To  the  same  ell'ect  as  ,1.  J.  I'elton. 

I  tliink  thai  is  all,  as  tar  as  I  can  niako  out. 

Ilr  Justica  Harlan. ' —  ''l'^  last  answer  on  tliat  page  lias  a  reference 
lo  llio  Falkland  Islands. 

Sir  Charles  Russell.  —  Tliank  you  Sir,  I  will  read  it  :  — 

H.  Waldron.  — Owing  lo  keen  pursuit,  the  seals  prefer  caves  and  ledges  of  rocks 
under  high  dills  lo  form  brooding  rookeries.  The  fur-seal  hauls  up  to  breed  in  Ja- 
nuary, the  young  leaving  in  .May  for  other  rookeries  with  both  "  wigs  "  and  "  clap- 
malches  ".  There  is  no  n'gular  migration,  but  it  is  probahh;  that,  when  hard 
pressed,  they  leave  the  South  Shetlands  and  mainland  for  the  I'alklands.  "  They 
are  peculiar  in  liking  some  places  for  several  years,  and  then  at  once  going  away 
and  not  hauling  up  there  again,  api)arently  witliout  cause,  in  some  instances  where 
but  few  were  killed  and  in  others  i|iiil('  unmolested.  " 


eals 


Lord  Hannen.  —  Thai  does  not  refer  lo  the  meaning  it  seemed  lo  be 
quoted  for. 

Sir  Charles  Russell.  —  I  liu\o  just  pointed  out  to  my  learned  friend 
I  do  nol  think  it  juslilics  the  slalemenl  thai  the  Itritish  Commissioners 
aflirmed  thai  fad. 

Sir  Richard  Webster.  —  II  «as  nol  inlonde.l  to.  It  is  independent. 
ThtM'o  is  no  evidonco  ^iven  in  support  of  it.  It  is  a  slatenienl  of  fact 
on  behalf  of  the  (iovcrnmenl  in  Ihe  Counter  Case,  and  that  fact  is  noted 
in  the  Hrilisli  Coininissioners"  l!i!|)orl  and  is  set  out  at  page  ['.V.i  of  the 
British  Cominissionors'  Itejioit  and  referred  lo  in  section  I2'.l. 

Lord  Hannen.  —  However,  \our  idea  is  that  this  Ordinance  does  nol 
deal  with  the  high  seas  at  all. 

Sir  Richard  Webster. — Ves.  there  has  been  in  fact  no  assertion  of  it; 
there  has  been  in  fact,  no  exercise  of  the  Act  as  if  it  did  apph  lo  the  high 
seas  :  and  those  are  facts  which  can  be  challenged  and  contradicted,  if 
not  accurate.     .Mr  Hudington  does  nol  vouch  that  he  ever  heard  of  any- 


—   llSfi  — 

hofly,  who  ever  liciird  of  iiiivliody  else,  who  ever  siiid  tlml  ho  had  henii 
prcventod  scaling  :  he  only  slules  Ihut  his  midersliindiiig  of  (ho  Ordinaiiro 
is  so  1111(1  so. 

General  Foster.  —  A  liltio  more  (han  thai. 

Sir  Charles  Russell.  —  \o.  I  really  read  every  word  he  said. 

General  Foster.  —  i  ho-;  your  pardon.     I  followed  closely. 

Sir  Charles  Russell.—  Well,  I  do  not  oomplain,  hut  I  really  did. 

Now,  one  al  leasl  of  (ho  Triininal  is  aware  of  (lie  very  close  scanniii},' 
an  .\cl  requires,  hoforo  il  is  inlimaled  thai  [Fer  Majesly  will  no!  disallow 
it.  11  is  a  duty  which  falls  upon  the  pornianenl  lo}j;al  adviser  of  the  Co- 
lonial Ofdce,  and  in  cases  of  im|.or(ance  or  difliculty  reference  is  also 
made  to  the  Law  Oflicers.  It  would  ho  their  duly  to  report  against  any  Co- 
lonial Act  which  allocled  to  assume  a  jurisdiction  which  it  was  beyond  the 
compolence  of  llie  Legislative  Hody,  whatever  it  was,  to  exercise.  If  they 
so  advised  in  respect  of  any  act,  Ihe  Privy  Council,  on  that  report,  would 
advise  the  (Jueen  to  disallow  it. 

The  President.  —  Well,  I  think  we  will  adjourn  now. 


[The  Tribunal  thereupon  adjourned  until  Tuesday  next,  the  30th  o 
May,  at  H. 30  o'clock.! 


TWKNTV-NINTII    DAY.    MAY    IJOi",    l«!i;{ 


The  President.  —  Sir  (Iharles.  we  are  ready  lor  yon  lo  resume  your 
nrgiiineiil. 

Sir  Charles  Russell.  —  Mr  IVesideiil.  I  ^o  slruinlil  lo  Hie  resuinp- 
liouol'llieexaininiilioii  ol'lhe  iiislauces  ol'  icf^islatioii  i)y  various  couulries 
adduced  by  the  United  Stales  wliicli  they  coutend  are  analojious,  involve 
an  assumption  oT  juiisdiclion  which  they  say  juslilics  or  streiigtiiena 
llieir  position.  I  have  considered  the  lei;isliilion  of  the  Kalkiand  Islands; 
and  I  would  ask  the  Trihunal  lo  open  the  Uritish  printed  .\rf;ument  at 
paf!;c  i[.  At  the  hotlom  ol'  that  paf,'e,  Hie  lefjislalicn  ol'  New  Zealand  is 
consi(l(!red ;  and  this  is,  as  we  submit,  a  conspicuous  insliuice  of  the 
misuiiderslandin^  ol'  tlio  United  Stales  of  ilie  cliaracler  of  this  le^isla- 
lion.  What  is  said  ahoul  it  in  Ihe  Arf,'ument  oI'IIk!  United  Slates  is  at 
paj^es  1()7  and  1(58;  i)ut  i  only  need  refer  to  page  l()H  which  sums  up 
what  lliey  conceive  lo  he  IIk;  result.  It  is  Ihe  second  senleiu'o  on  the 
top  of  that  page  of  their  Argumenl.  Suinniing  up  Ihe  result,  as  they  con- 
ceive it,  they  say  : 

In  other  Words,  autlioiKy  was  cunlcrrcil  liy  these  Acts  tn  sc'i/.r>  vessels  fur  illo- 
j^'ally  taking  seals  over  an  area  uf  llii)  o|icii  sea  exlciidiiig  al  Ihe  liirlliest  [loinl 
700  miles  Iroiii  Ihe  coast;  ami  the  (ioverninent  of  New  Zealand  has  since  kepi  a 
cruiser  actively  einplnyed  in  eiifniciiif;  those  re};nlati()iis. 

Thai  is  to  say,  regulations  extending  7(1(1  miles  from  Ihe  coast.  That 
will  he  found  lo  bean  entire  nii>un(lersliinding  of  Ihe  siibjecl. 

.Now,  I  will  content  my.sclf  wilh  reading  what  is  the  actual  fact  as  to 
thai  legislation.     On  page  il  of  the  Mritish  Argument  we  say  ; 

The  Statute  No.  iit  of  tS"S  foi'  Ihe  |ii'(ileelioii  id'  seals  eslalilishes  a  close'  season  ; 
no  lel'ei'enee  is  made  to  \vatei>,  hut  the  (iovi'iiior  may  hy  older  exclude  any  pari 
of  the  (iolony  from  the  provisions  of  the  Slatule. 

.\  "  pnhlic  lishery  "  is  dclined  lo  he  "  any  salt  or  fresh  waters  in  the  Cidoiiy, 
or  on  the  coasts  or  liays  thcrcid';  "  il  includes  artificial  waters,  and  extends  to  the 
ground  1111  lor  siieli  water. 

I'lirtlier,  it  is  provided  that  idl'enees  against  Ihe  .Xi'l  cMnniiiilteil  on  llie  sea-eoasl 
oral  sea  within  one  marine  league  of  Ihe  coasl  an'  lo  hi'  deemed  as  having  heen 
conimilled  in  a  "  [uiblie  lishery.  " 

There  is  a  therefore,  clear  limitation  to  the  one  marine  league  from 
the  coasl. 

■•  The  Fisheries  Conservation  Ail  of  ISSt"  applies  to  certain  waters  of  Ihe 
Colony,  (lie  lerm  "  waters  "  being  delined  lo  mean  ''  any  salt,  fresh,  or  hrarlush 
waters  in  the  Colony,  or  on  the  coasts  or  hays  thereof.  "  The  Governor  is  enabled 
lo  make  regulations  for  the  protection  of  lish,  oysters,  or  seals. 

By"  The  Amendment  .Vet  No.'JVof  issT  "the  penalty  for  violaliiig  the  i)rincipal 
Act  in  its  application  to  seals  is  increased. 


—  II.IS  — 

Vcssi'ls  illcpilly  lakiiit.'  si'iil<  ;iii'  dcilaii'd  In  lie  I'nrlriloil.  .'11111  Her  Miiji'sly's 
vessels  and  Dl'lici'is  alc  <'iii|Mi\vcicd  Ici  seiztt  sm-ll  vessels  ■•  if  fninid  inllini  t/ii'  Jiirin- 
difliiiil  iif  Ihf  (Inrpriimi'iil  nf  llii'  t'nliiiii/  11/  .\rir  /rdlntiil , 

M\w  Arl  alsci  allows  vess(ds  williiii  llic  same  jiii'isdiclinii  In  In'  seaiidieil. 

'I'lii!  L'liiliMl  Slates'  Case  eniilaiiis  an  exlrannliriarv  iiiis-slaleiin'Ml  ;  — 

Now,  litM'c  is  wliiil  is  lli(!  I'liilcil  Slates  siiv  willi  r('f,'iu'(l  lo  lliis  lo.^is- 
lalioii  of  New  Zoaliiiid. 

Till!  ariM  ilcsi^iialeil  a^  '  IIh'  Col'iny  '  is  lakeii  lo  moan  Hie  area  siiccilled  in  tlie  Act 
[ill  &  27  Vii'L,  i'a|i.  :!:!,  si'i-.  i\  iii',iliti>f  Hie  ('.(iKiriy,  tthicli  ilclines  ils  liiiiinilaiies  as  I'liinci- 
ilenl  «iMi  parallels  :i:i"  ami  .'ill"  smilli  lalilinl  ',  ami  llii"  easi  anil  ITII"  nesl  liiiiuilinje. 

Till-  ilelliiiticiii  in  tliii  Ael  [The  Kislieiies  (jiiisei valien  Act,  IHST  of  Hip  tei mi  '  waters  * 
iililicnies  tliat  it  applies  lo  the  entire  area  of  the  Ciilony,  of  uliieli  the  sniilheasleni  corner 
is  over  71111  miles  liiiiii  the  i'oa>l  of  New  /■■alaiicl,  allhon^'li  a  few  sinaller  iilainls  iiilevveiie. 

'riioii  llie  Aij^iiiiiL'iil  iiiiiceeils  — 

111  llie  Ma|i  wliieli  I  will  iinl  slnp  tn  rider  In,  llie  'rriliiiiial  eaii  leler  In  il  I'nr 
llii'iusidves^  in  the  rnited  Stales'  llase  an  area  enlniiied  pink  is  slinwn,  rninprisin^' 
till'  waters  bLdween  tlie  liiiiiN  nf  laliliide  and  Inii^dliide.  In  I'miiid  llie  eniileiilinn  llial 
llii'si'  waters  are  iiirliideil  williin  llie  enlnnial  limits. 

The  wnrds  nf  Hie  |iii|ieri;il  Slaliile  -.'ti  &  i"  Viet.,  rap  'J.'i,  sec,  ■_>,  alinve  relened 
111,  neverllieless.  are  I  dear  and  explieil,  and  are  iint  eapalile  nf  lieiiif,'  misiinilerslnnij. 

Till'  ilesi|.'iialinii  nf  llie  Cnlniiy  ill  lliat  Sliiliile  is  as  fn'.lnws  :  — 

The  Colonv  of  New  /ealaiid  shall,  I'oi-  the  purposes  of  Ihe  >aid  Ail  and  for  all  oilier 
purposes  whalever,  he  deemed  lo  lompiiM'  nil  Irri'ilnrii's,  /•  (ii(/<,  iiiiil  I'niiiilrif^  lyi'l'.l  lirln'Pi'H 
Iii2"  iMst  loni,'ilnile  and  1 7^1"  we>l  loii^ilnde,  and  heel  wen  the  :i;iril  and.'iilnl  parallels  of. south 
lalihiile. 

(Inly  llie  lerrilnries,  islands,  and  eminlries  /'//'/(.'/  hfliri'fii  lliese  liinils  nf  laliliide 
and  Inn^'iliide  are  llnis  seen  In  lie  iiiiliidi'd  williin  llie  Cnlmiy.l 

111  oilier  words,  in  inlci'prcliiifj;  Iliis  Sliitiilc,  llio  I'liiled  Slalos'  re|ii'c- 
senlalivi's  Jiavi?  ralleii  into  wlial  we  coiieeive  lo  In;  precisely  llie  saiin; 
iiiislake  wliicli  lliev  iell  into  in  coiislriiiii^  llieir  own  TrcaU  of  Cession  of 
1807  helween  llieniselves  and  Itiissia  :  llial  iiiiscoiice|ilioii  liniiif;  llial  lic- 
caiist!  llial  Trealy  of  IH()7  described  a  eerlain  line  drtiwii  I'loni  lieliriii}; 
Straits  sonlli-westwards  beyond  tlie  .Meiitiiiii  C.liain,  llial  lliereby  there 
was  a  cession  as  of  territory  ul'  all  llie  waters  llial  lay  lo  the  east  of  that 
line. 

.Ml  that  is  said  here  is  that  within  those  liinils  whalever  is  lerriloiy  is 
|iart  of  Ihe  Colony,  no  more  than  that,  just  as  Ihe  words  used  in  Ihe  Treaty 
of  1807  were  (|iiite  iipt  winds  to  describe  the  cession  to  Aiiierica  of  all 
that  was  territory  Kill);  williin  those  degrees  of  latitude  and  of  loiif^iliide. 
These  fads  were  staled  inthe  Hrilisb  Counter  C.ase  and  yet  the  ar{;nment 
is  repeated  in  the  print  bythe  United  States  as  if  the  explanation  had  not 
been  made. 

Now  the  Cape  of  Good  Hope  comes  next  in  order,  on  paj^e  43,  i'-  I  I 
notice  that  the  printed  Ar{,'ninent  of  my  learned  friend  does  not  refer  to  litis 
case  of  Ihe  Cape  of  Cood  Hope.  If  I  am  to  assume  that  that  is  {i;iven  n|)  by 
my  learned  friends,  1  will  pass  it  without  any  notice,  but  unless  my  learned 
friend  gives  me  that  intimation  1  must  of  course  notice  it.  It  is  mention- 
ed by  them  in  their  Case.  It  is  not  referred  to  in  their  Argument,  but 
we  have  in  our  Counter  Case,  at  page  89,  dealt  with  it  and  explained  what 


—  nan  — 

the  fails  were,  and  thai  has  no!  hocii  aiiswcivd.  I  will  rcuul  the  ex|.hinatioii 
wliich  is  shorlly  put  in  page  H'.». 

It  proceeds  lliiis  ; 

II  is  slatoil  in  tho  (Inilcd  Slalrs  Cas,.  Ilial  '  iti  llio  C.ili.iiv  ot   Ihc  Cap,;  of  fiuod 

lli.p.    snaliiiff  is   |M'(>liiliil(Ml  al   Hi.-  i kurii's  ami   in  tho  walcis  adjan.m    Ihorelc, 

p\rv\i[  iiiiilc'i'  sliiiif.'ciil  ii'^riiialidiis'. 

Till!  rvidiiiic,.  iilli'icd  ill  sii|>|H.il  ,,r  ihcs,.  ailc^tatidiis  mn-iists  (if  llii-  rollowiiiff 
slali'iiiPiils  ; 

W.  C.  I!.  Slainp  :  who  says  :  I  am  Injd,  alll -h  I  know  in.lhiiig  nhoiil  it,  that 

rfKiilations  orsipini'  kind  liav.'  Ih'imi  iiiadi'  in  ihu  ('..dnny  ..r  Ihc  Cape  of  (iood  ll„p,,. 

('•.  (^oniiT  :  who  says  ;  Tlii'  rookiiios  ..  arc  in  Ihc  possession  or  coiiliol  of  a 
(-nnipany,  as  I  was   Ihcn  infoniicd,  which  has  Ihc  exclusive  liM-hl  lo  hike  seals 

Ihcic.     Wc  did  no!  daic  lo- |h,,sc  inckciics  hccansc  scalin;;  was  prohihiled, 

and  wc  would  no!  have  I n  allowed  lo  hike  Iheiii  in  Ihc  walcis  adjacent  Iherolo... 

That  does  not  rurthep  then'  view  a!  all.     Then  it  proceeds  : 

Tho  l|p;;iilalioiis  in  force  in  this  Colony  are  of  the  character  whiidi  appears  from 
Iho  (lovcrnmont  Notice  whiih  is  printed  in  the  Appendix  to  the  Hritisli  Commis- 
sioners" Report.  Hy  this  Notice  all  persons  are  pr.diihilcd  •■  from  distnihinK  Iho 
seals  on  tin  said  island  ..   in  Moss,.|  li.iy   and  arc  warncl  from  IrcspassiiiK  llieri). 

The  (iovcrnment  A;;enl  sl.iles  Ih.it  IImmc  ..  is  praclically  no  pnrsiiil  of  the  animals 
in  the  waler  on  thes,.  casl^.  Ihc  system  of  killiiiKtlie  seals  is  the  same  throUKliont 
all  the  ccdonial  islands,  namely,  with  "  cinhs  ",  hy  nieii  landiiift  in  hoals. 

Then  the  explaiialimi  I'lirlhcr  proeceds. 

As  a  matter  of  lacl,  Ihe  h-islalion  al  the  Cape  id'  Coml  Hope  is  entirely  conflupil 
lo  Ihe  protection  of  seals  on  the  islands. 

There  is  no  allef;alioii  of  aii\  assertion  of  any  right  inconsistent  with 
thai  explanation  which  I  have  now  read. 

Now  Ihe  case  of  Canada,  aj;ain,  is  in.t  referred  to  in  tho  printed  .Argu- 
ment of  ni\  learned  friends, and  I  will  pursue  in  relalion  to  that  the  same 
course.  Whether  I  am  enlilled  lo  assume  that  the  explanation  given  in 
our  Counter  Case  was  satisfactory  or  not,  I  do  not  know.  I  am  entitled 
to  say  thai  Ihe  e\|.laniilion  was  given  of  what  Ihe  actual  facts  were  in  our 

Counter  Case,  and  after  thai  explai.alioii  is  given,  lli alter  is  not  again 

referred  In  orappaivnilv  ivlied  iip')n  in  Ihe  Cnited  Stales  Argnmenl.  It 
i.s  referred  lo  in  Ihe  IJrilish  Counler-Case,  al  page  H'.l  : 

''"'"'"'"■-  "'"ii'  Ihc  Inr-seal  lo  th her  varieties  of  sc;ils,  il  isalle-cdin  lln;  L'ni- 

led  Stales  Case  that,  as  ref;arils  Ihe  hair-seal  in  Ihc  N,,rlh  All.", die  — 

"They  have  Ihrown  ahoni  lliein  mion  the  hijili  seas  Ihe  ftuardianship  of  Hritisli 
slaliilcs...  Canadian  statnles  prohihil  all  iiersons,  withonl  preserihiiig  any  mariim 
limit,  from  dislnrhiiiff  or  ininriiiK  all  s.Ml.Milary  seal  lisliuries  diiriiifr  the  lime  ,>{ 
fishing  for  seals,  or  from  hindering;  or  frifihlcning  Ihe  shoals  of  seals  as  they  enter 
tho  lishery.  " 

The  only  Canadian  Slalnle  referred  lo  is  Ihe  I'ishcrics  Act  of  I88(i,  which  imdonhl- 
edly  allcels  Can.iilian  suhjeets  upon  Ihe  lii-li  seas,  and  all  persons  within  Uie  ter- 
ritorial waters  of  Canada,  hut  asserts  no  jurisdiction  over  foreign  suhjeets  outside 
those  waters. 

Senator  Morgan.    -  That  is  Ihe  slaleineni  from  your  Counter  Case. 
Sir  Charles  Ruesell.  —  Ves,  which  is  not  challenged  in  the  printed 

tu 
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Ai'f{iiiiii'nl  siil»si'(|iii'iilK  (It'livcii'il  |i\  tlio  I'liilcd  Sliilrs,  and  is  the  fiicl. 
I  iiii'iiii  it  slali;s  \sliiil  llii>  I'iii'l  is.  I  iiiii  ciilitliMl  lo  assiiiiii'  llial  in  ai!  Iln'si' 
•■ascs,  nnlt'ss  llic  ('(iiilrarv  is  >|ii)\mi,  Ihal  no  case  can  he  addiii'cd  (d'aii) 
nssorliiMi  oruri^ilil  nulsiilc  IlKHiM'rilorial  NvaliTs.  II' my  li'ariH'd  IViiMids 
could  have  produced  inslanccs  ol'  such  assertion  oulsiilc  Icrrilorial  walcrs 
allVclin^  oilier  llian  Itrilish  suiijecis,  il  would  have  heen  soinelhin^  lo  thu 
point  —  il  woulil  ha\c  hccn  al  liiast  the  (irjiiiiiicninin  ml  Ittniiinvin;  hnl  it  is 
not  even  thai  in  tha  ahsenci;  of  any  such  (tvidence.  'I'hoy  ^ive  an  extract 
I'rom  the  Canadian  Slalnle  which  j,'ivps  no  jii-lilication  whatever  lor  the 
stalenient  which  is  lound  in  their  Case;  and  the  Trihiinal  will  he  ^^ood 
enough  to  hear  in  mind  —  I  will  refer  to  it  latei"  so  us  not  to  repeal  myself 
—  the  para{j;rapli  whi(di  I  have  already  explained  us  to  colonial  legislation, 
namely,  that  the  power  to  le};islati>  which  is  (MUicoded  lo  liolonies  which 
have  a  representative  syslein  of  <iovi'rnmcut  —  a  constitulional  (lovorii- 
nienl,  as  il  is  shorlly  called  —  that  thai  hei'!,;  a  delegated  powitrhy  the  Im- 
perial Parliament,  il  gives  lollic  (',oloni;itLo};islali.n;ahsoliitely  no  power, 
even  if  it  all'ecti'd  to  exi'rcise  il,  which  il  has  nid  dom  ,  to  lefjislah'  one  inch 
heyond  the  actual  li.'rriloi'v,  !  .hall  poini  ii  somo  remarkahle  decisions 
of  the  I'i'ivy  Council,  winch  is  Ihe  Appellate  Couit  from  the  Colonies, 
which  have  fjiven  olVecl  to  that  view  of  Ihe  powers  of  Colonial  Lefiisla- 
lures. 

Senator  Morgan.  —  What  was  the  penally  imposed  in  Ihe  Canadian 
Act  upon  llii;  laKing  (d'  hair-se.'ds. 

Sir  Charles  Russell.  —  I  will  lell  you.  Sir,  in  one  moment.  I  have 
not  jjol  il   in  my  mind  al  present. 

Mr  Justice  Harlan.  —  II  isal  jiajic  \\\. 

Sir  Charles  Russell.  —  I  lliink  that  for  hunliu);  or  kiliiiif;  whales, 
seals  or  porpoises,  and  so  on.  il  is  a  penally  nol  exceediuf;  ,'s;  .'iOO,  or 
imt)risonment  nol  exreeding  six  nionlhs.  hlveryiine  who  with  a  hoal  or 
vessel  kuowin};ly  disluihs,  elc.  a  seal  lishery  is  lo  ho  lialile  lo  a  jienalty 
not  exceeding,'  ;§  (ilt,  or  in  defaull  one  nionlli,  and  is  liah'e  lo  pay  such 
damages  as  uro  assessed  hy  the  Fishery  Ofllcer  or  .luslicc  of  the  I'eace. 
The  Statutes  arc  sol  out  paj;o  iil  (d'  IIk;  .\p|)euilix,  vol.  I,  oftlu;  Case  of 
the  United  Stales. 

Mr  Justice  Harlan.  — The  lirst  section  ndates  to  rockets  and  "xplo- 
sive  instruments,  and  Ihe  next  lo  sedentary  seal  lisheries.  I  hclie\e  none 
of  the  provisions  relate  ilirectly  to  seal  hnnliuf;. 

Sir  Charles  Russell. — No. 

Senator  Morgan.  — .Not  to  fnr-seal  huntin;;. 

Lord  Hannen.  — II  was  included  at  any  rale  in  the  general  description. 

Sir  Charles  Russell.  —  I  am  informed  hy  .Mr  Tuppcr  that  Ihosc  Sta- 
tutes apply  lo  the  shore  lishery. 

Senator  Morgan.  —  They  relate  lo  haii'-seals  and  not  fur-seals. 

Sir  Charles  Russell.  —  I  shouhl  not  say  it  related  to  hair-seals  only, 
if  there  are  such  things  as  fur-.scals  in  that  neighbourhood,  because  the 
phrase  is  "  seals  "  generally. 
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Lord  Hannen.    -  II  would  include  liolli  classes  ol'sisds. 
Senator  Moraran.  --There  are  no  I'lir-seals  in  Ihe  Allaiilic. 
Lord  H  —  I  dare  sa\. 

Sir  Charleu  .tussell.  —  Very  likely;  Ihal  pndiahly  is  so. 
In  relerence  lo  .Mr  .liistice  Harlan's  rerereine  lo  (he  iiso  of  aiis  explo- 
sive weapons  for  Ihe  purpose  <if  lisliiiif;,  I  am  remind, mI  ,'i  j,ro/in.'<  of  an 
enlirely  dilVereiil  mailer  hy  .Mr  Tiipper,  wliiih  Mr  IMidps  will  he  aide  lo 
correcl  if  ei  .oneoiis,  —  if  is  ralher  in  refeivnce  lo  Ihe  illuslration  given 
hy  Mr  I'ludps  as  lo  whelher  il  would  he  a  di'fensihh!  ael  lo  use  dynaniilo 
ill  sea  lo  Kill  lisli,  —  Mr  Tiipper  iiilornis  me  Ihal,  hy  eoiicerl  helwecn 
Iho  Hiii'ed  Slales  and  Canada,  ea<  li  of  Ihcse  eimimiinilies  has  passed 
regiilalions  againsl  Ihe  use  of  dyiianiile. 
Mr  Tupper.  —  No. 

Sir  Charles  Russell.  —  No,  Ihal  is  nol  so.  I  am  now  told  that  they, 
foreseeiiifi  the  possible  daiif^er  lliat  uii';hl  ensiK^  lo  inleresis  which  are 
interests  nol  only  of  one  country  hiil  of  holli,  havi'  coiu^erled  measures 
hy  llieir  own  le^ijislalioii  lo  deal  willi  the  us(!  of  aiiylhiiif;  of  Ihat  kiiul. 

Senator  Morgan.  —Can  .Mr  Tupper  cile  Ihe  Trihiinal  to  the  arranfin- 
nieiil  or  ref,'ulalioii  hetweeii  the  I  nited  Slales  and  Canada  on  Ihe  suhjeel 
of  mackerel  lishinj;? 

Sir  Charles  Russell.  —  Well,  Ihis  is  nol  in  reference  lo  what  I  am 
lalkin;;  ahoiil ;  hul  h\  all  means,  if  you  wish  to  ask  .Mr  Tupper,  do  so, 
Sir.     Il  is  ralhi'r  an  interrupticui  of  my  aif^iimenl. 

Mr  Tupper.  —  The  position  of  iiuii  niatlcr  is  shorlly  this.     The  IJni- 
I  Shiles  have  lej'islaled  huichiiig  Ihe  lakiiin  of  lish  in  Iheirwalers  hy 
^eseiniiif,',  and  have  prohihiled  Ihe  calchiiif,' of  mackerel  in  Ilu;  I'liiled 
oiates' walers  dnriiif;  Ihe  spiiwuiuf;  period  of  Ihe  iiiackiu'el  season.      Ca- 
nada has  prohihiled  Ihe  use  of  |uirse-seines  in  Canailian   walers  for  Ihe 
whole  year;  Ihal  is  from  .laniiary  lill  Iteceniher;  and,  hy  an  exclianji(!  of 
notes,  Ihe   Mritish  (iovernuKMit,  ri'presenliiif;-  Canada,   and    Ihe   I'liited 
Slales  have  now  arranfj;i'd  lo  disi'uss  a  proposal  for  dealing  wi  Hi  Ihe  macke- 
rel lishery,  if  necessary,  oulside  Ihe  .'{-mile  limit  of  llio  diU'orent  countries. 
Senator  Morgan.  —  I  wish  lo  eiupiire  if  Ihe  hasis  of  that  .Vf^reement 
was  not  Ihe  fact  that  this  luelhod  of  purs(!-seiiiiiif;  was  tin  iiijnrv  lo  younji 
mackerel. 

Mr  Tupper.  —  Ves,  deslroyiiig  Iheui  in  fjrcal  (pianlities. 
General  Foster.  —  I  lliink  as  I  parlicipaled  wilh  Mr  Tupper  in  Ihal 
ne},'olialiou  I  may  add  a  liltle  to  Ihe  mailer  and  refresh  his  i.iemory  in 
regard  lo  il.  I  understood  that  a  commission  of  experts  has  been  an- 
pointed  by  Ihe  two  (Jovernmenis  to  settle  the  whole  ipii'slion  of  the  fish- 
ing interests  of  Ihe  two  countries  in  llii'  adjacent  walers  no  mention  is 
made  of  mackerel  lishery  or  purse-seining  whatever  according  lo  my 
recolleclion.  It  covers  the  whole  ipiestion  of  lishery  —  no  mention  is 
made  of  mackerel  fishery  in  particular  or  purse-seining. 

Mr  Tupper.  —Well  we  dilVer  upon  Ihal  and  we  can  produce  the  cor- 
respondence if  necessary. 


—  in.'  — 

Sir  Charles RuBSoll  ~  Al  nil  i'mmiIs  Mr  Tii|i|M'r  lliiiiKs  iinl  nnd  vslicllici' 
il  is,  or  is  ixil,  il  is  nnIihIU  iiniiiiilci-iiil  II  is  n  m'is  ^ikhI  illnsli'iiliini  ul' 
wliiil  I  ri'l'iMTiMl  Id  s(-vi'ral  <l;i\s  ji^'d  of  \s  hi'ir.  r<ii'iiis|jiMrc,  li  iwliii^'  Ih  Ion  ml 
III  iiilri'l'i'i-c  will)  si'iiliii^  on  llii'  ^n'(Miiiil  lli;il  il  iiiviilvcs  llic  loss  ol'  siiiiill 
t'islins,  niilioiis  Iimvc  ((iiih'  Ity  ((nivciilioris  (wlini'  llir  liiw  niniiol  Iii'I|i()Im> 
or'  llii^  iilliitri  lo  iniiliiul  ki'I'iiiij^'i'iiiciiIs  I'nr  iln-  |ir<ili'rliiiii  ol'  llirir  n's|ir('liv(- 
iiiliTi'sls.  II  is  it  v>M'y  f;ii(i<l  illiisliidiuii,  ami  all  Iln'  lu'lli-r  il'  Mi'  {''iislcr 
is  (-iii'i'i'i'l  ill  saying  il  is  not  limilcil  In  iiiacKcri-l  lisliin^r^  Imt  jms  g|  wider 
and  iiidi'i'  ^I'lii'i'al  a|i|ilii'aliiiii.  Tin'  illiislraliun  lii'i'iiincs  I'ur  llial  reason 
(he  slnuijjcr  ami  mil  llir  wcaKcr, 

Lord  Hannen.  ~  I  sri'lVoin  Hk-  (lassa^e  cilrd  IVoiii  Iln-  Canadian  Sla- 
liiliHlial  IIm'n  ralili  IIk;  seals  llicrt' willi  nels. 

Sir  Charlfls  RuBsell.  Ves  a|i|iai'eiill\  iii\  Lord,  and  I  lielieve  Ihe 
Itrilish  (ioinniissioners'||e|iorl  rnrllii'isn^^rsls  Umi  nels  should  lie  disused, 
and  I  lliink  some  lime  a;;o  Ihe  i|nes|ioii  \\a-~  asKi-d  |i\  Lord  llaniieii  why 
il  WHS  thai  nels  were  ;ii>en  iiji.  I  lia\e  siiire  asked  Tor  Ihe  e\|ilanalion, 
ami  Hie  reason  is  Ihal  llie  nets  rrei|in'iill\  imlinli'  \er\  mhiii^  seals  as 
well  IIS  seals  wliieli  are  Ilii'  olijeel  ol' i'a|ilm'e,  and  M'I'n  ol'leii  resiill  in  the 
lile  of  Ihe  yoniiKer  seals  lieiii;:  losi,  iind  Ihal  is  the  reason  why  Ihe  l!oin- 
uiissinmtrs  reconiinemled  lis  disuse. 

I   have   said  all    Ihal    I    need  sa\    alioni    Canada.      i\ow    alioiil     New- 

toiindland.     Tin-  oliser\alions  on    Ihe   |iarl  ol'  Ihe   liniled  Slales  will    he 

i'oiind  ill  |ia};e  111,  and  il  is  idso  referred  lo  al  piii^i'  IliH  of  Ihe  Ameriean 

Ar^iiiiiiMil. 

(\i  Tliiit  nil  si'iils  sliiill  III'  killi'il  III  llii'  scMJ  li>i|iiii^'  ^'I'liiniil  IviiiK  nil'  the  islmiil  ,'it 
uiiy  pciinil  i>r  (lie  year,  i-\i'i'|it  jielwi'i'ii  M.iirli  I  i  ,iiiil  Ajii'il  'JO,  linliiNive,  iiml  lliiii 
no  seal  so  I'liil^dil  sliitll  lie  Iii'iiiikIiI  williiii  lli<-  liiniU  ul  IIk'  Ijiliiay,  iiiiiler  ;i  |ii'ii:illy 
III'  <il,ll(MI  ill  eilher  liislaiii'i'. 

:J)  Thai  Mil  '•leiiiiicr  shall  h'ave  ,iii\  poll  d  lle'llMJuiiy  Inilhe  mmI  IKhei  jcs  hfliile 
six  iirliM'k  II. III.  nil  Mai'i'h  \  1,  iiiiili'i'  a  |ii'iially  <>l  .SJ.HIHI. 

(ilj  riiiil  no  sli'iiiiii'r  shall  iirnrii'il  In  ihr  M'al  li'>lii'iii'4  a  siiiinil  lime  In  any  mie 
yeiir  llllless  iililif^eil  In  relllin  lu  jinil  |>\   aiiKlinl. 

This  arl  ixleiiils  ami  elilai^es  Ihe  •>rii|ii'  iil  a  piev  inii^  ail,  ilaliil  I'l'liiiiaiy  'J-,  I  S7II, 
W'hii'h  I'lilit.'iiiieil  sliiiiliii'  |ii'o\  jsiuns.  lull  wllli  Miialler  in'iiallii'';.  ami  al^n  Iln-  jiru. 
visinli  wliii'h  is  slill  III  lull  I'.  Ihal  llM  '^eal  shall  he  raiiLihl  nl  h'^s  wei^'hl  Ihaii  'JS 
|iiimiiN.  ' 

Thill  is  Ihe  sliilemeiil  in  Ihe  I'niled  Slides  Vr^iimeiil,  iiinl  il  will  he 
(ihscrvml,  In  he^iii  wilh,  llnil  Ihere  is  mi  iille^iilioii  llieie  Ihal  Ihal  ii|i|ilii's 
lo  riiri'i;;ni'rs  al  all. 

i\ow  our  sliileinenl  in  lelerenee  lo  il  is  iil  |ia^e  'i  \  of  Ihe  Itrilish  .\r^'ii- 

IIKMll. 

Till'  Si'iil  l''i-hi'ry  Arl.  ISS'i.  i-j  Viil  .  ra|i.  I .  i-lahlishnl  a  ijn-i'  liiije  Inr  simI^, 
mill  lanliihlls  Ihe  Killing'  nl  raN  "  iiiiiiiiliiii' seals,  ill  nriler  imiie  elliiieiilly  In 
|llese|ve   llils   rinse  lime.      Sli'.iliiel  s  ale  lint  allnwi'll  In  li'iiNe  |inrl  lielnle  ii  relliiiii 

day. 

The  Si'iil  Kisheiy  Ail.  IHMJ,  |ii'nviili's  ninie  s||||i^r,.|||  n-nlalinns  Im  the  n|is,.|' 
Villire  nl'lhe  rinse  Ii ,  ami  lii',i\  ier  |ii'ii;illi.'s  Im   I.mmiii;  |in|l  helnii'  a  eerlaiii  ilay. 

Seals  killed  ill  lile.irli  nl  Ihe  rins,.  Ii .ne  leil  In  he  liimiuhl  niln  any  |inil  nl  llle 

Cailiiliy  III  its  ili'iieiiileiiiii's  iimli'iii  |iiiiiilly  nl    i.lMIII  ilnllars 


1 1  i.'l 


il  will  Im< 
iijiplics 


III!'    llll^CI- 

•ihiMi  il.iy. 

|H.|I   nl    lllc 


Sti'iiiiii'i'H  iii'(<  liiiliiilili'ii  rioiii  ^'iiiii).' Mti  u  si'iriiiil  li'i|i  ill  aiiv  iiiir  vit.'ir,  ami  il'thi'y 
shall  i'ii;.M^'i'  al  any  IIiip'  in  Killing  Hcals  al  any  |ilan*  williin  lln- .jiirlHiIii'lliiii  nl  Ilic 
Sii|iiriiii'  Oipiiil  111  Nc'\vronnillaii(l  al'lrr  irlni  nin;.'  IViiiii  llic  lii'.l  llip  lli>iy  >li:tll  In- 
ilrcnii'il  III  liaM: '■l.ai'li'il  uii  a  -iiiiiiiil  hip. 

I''ri)in  llii'sr  Slaliili'H  llii'  IoIIhw  in;.'  i  uinlii-i.ini  aii'  iliaMii  iii  lliit  I'lilird  Slali  s 
(',i\si!  : 

I .  i'liat  (li'oal.  Ili'iliiiii  anil  ih  ili'iiitinliniii's  iln  nul  linill  tJK'ii'  liiiviiniiit'iilal  |ii ' 
li-rlinii  III  111  ■  riii'M'al ;  il  is  i'xIimhIimI  Ii  ail  \ailrlii'^  nl  sral-*  wIici'i'Mt   llu-y  ri-snfl 
III  lliilisli  In     liii'ial  waliM'i 

"■1.  Anil  llii'V  liavii  iJiKivvn  almnl  llii'iii  ii(iiiii  Urn  hiu'li  msh  IIh'  pnaiiliaii'-liip  iil' 
lli'ilisli  Slaliili's. 

II  IS  ailinilliiil  llial  lliii  fn  iniipli'  iil'  pimiiliii;.;  a  i-liisi)  tiiiii!  Inr  :<i'als  has  ln'i'ii 
adiipli'd  liy  lliilisli  li'^-i-l.iliini  as  cssiMilial  In  (lin  pii'soivalioii  nl'siial  lilr. 

Il   is  ili'iiii  il  llial   :{\\\ Illilry  lias  llii:  puWiM   In  iillfiilTi)  Hllrli  rlosi'  llllii'  li'KUla 

lions  l)iyi)ii(l  Ilic  liiriiliii'ial  wali'i-i  a^ainsl  siiliji- -Is  ul'  a  I'nrii^in  nalimi,  llii.iin'll  it 
may  ilii  sij  lis  rc^arils  lis  own  siilijiicls;  and  nrillirr  linal  llnlaiii  imi'  lirr  ('.iiloni"s 
liavi:  I'Vi'i'  (li'pailiil  111'  allriiipliil  In  di'pail  Irniii  llii-;  piimipli'. 

(I  is  di'iiiiMl  llial  ilii'  inli'ii'iiirs  diaun  hy  llu-  I'liili'd  Sl.ili'S  in  I'l'spril  id  llii! 
li').'islalioM  id  siiiiii!  (illiii'  (liilunirs  alrmnly  i'ihisiiIi'iimI  aii'  waiiaiilnd.  'I'liii  |iriii- 
riplis  111'  Kiijillsli  law  slmw  niiirliisividy  llial  sinli  iiili'li'iiri's  art'  iiiisiinnd;  it  lias 
alriMils  lirrii  slmwn  that  llicy  aiii  iinl  in  aiiDid.iini-  svdh  llm  I'.irN ,  and  m.  f\  idi'ni:i! 
lias  liiirii  addm-i'd  li\  llii!  I'nilcd  Slates  In  siippni  I  llii'in. 

Sow  I  liiivt!  iiiii-  \siiiil  riMlli.T  In  siiy  ill  rrlaliiiM  in  lliis  sLiliilc.  II 
has  lii'i'ii  oltii'i-lcil  liv  tii\  IVii'iiii,  Mr  l'liid|i>,  in  his  AiniiiiiiMil,  ami  iiniiili-il 
In  also  hy  Mt'  Cniiilrrl,  liial  it  \\tv.<  alisiird  In  sti|i|insi'  Dial,  sshi-n;  llii'ii' 
was  il  viiliiahli^  lisjni'v  ciiifiril  nit  ill  llii;  iii-i;,',liliiiiirliniii|  id  III"  ii'irilnrv 
of  a  ii.'irlii  iilar  I'dnm-!',  ili.il  Pussit  iniilil  |>iil  ii|i  willi  a  >lali'  id' llii  ii^".  in 
wliirh  ils  nwii  snliji'ils  IIhTi'  \m'|'i'  In  In:  |ii'iiiiiliili'il  ilnrin(.^  I'l-iliiiii  sim 
snns  f'nini  lisliiiij.;,  ami  yd  Ihat  rni'i-i;;iii'rs  woiili!  ind  inini!  iimiiT  thai 
n-;^iilalioii.  Thai  SMis  lln'  rasr  Ihat  in\  IVii'inl  Mr  ( '.ninliil  |iiil  \i'i\  I'or- 
cilily.  Till'  ans\\i-i-  In  il  is  this  •  Tlial  \shrrr  llic  li-liinn  is  carrii'il  nn  in 
|Im>   iii'it;lilMir!iniiil  nj'  a  Ici'iilmy,    thai   iirriiiiar  ami   s|iirial   aiKanla^i^s 

art'l'lli'.  I'lnni    thai    lai  I    In    liir    sMiijcrls  nr  rill/i'lis  of  lllr    ItM'iilnl'V    :   Ihny 

liavf  a  hasr  id'  n|ii'ralinii  wliirli  rniri;,i|it'i's  have,  mil:  ami  riiri'i}.',iii'rs 
rrsniliii;;  lo  llinsi!  lislii'iirs  sjiraKmi;  as  a  ^cni'i'al  iiiir!,  iiKisI  rniiif  williin 
llii-  li'i'iitni  ial  jiirisiliidinii  id' llial  |iarlirii!i'ii  I'liwrr  I'nr  sniiir  |ini'|iiisi-  nr 
lint  olhiti  •'iiiinri  led  with  llii'ir  |iiii'si)il  nf  lishiii<;;  ami,  n.-ici'  llii-v  rninr 
williin  Ihi'  iiniils  nl'  llial  Ii'irilnrv,  llir\  lhi'ri'ii|iiin  liriiiini'  ''iihji'i'l  In  Hit- 
laws  nl' llial  li-rrilnrv  ;  ami  in  Iliis  lasi'  \i>ii  will  '.rr  and  in  >Mnir  nlln-r 
cast's  In  Nvliiidi  I  sliall  rail  alli'lllinli  >,  llial  Ilic  >'nlnnial  i.i'^ivlallin-  nr  nlin'i' 
Ic^jislalivi'  |iii\M'i,  iih|insi>s,  ami  wiliiin  its  innslilnliniiai  rif<iil>  iin|in-i's, 
('(M'liiiii  I'liiiililinns  nn  liinsr  sliipH  thai  <  onm  iiitn  iu  |inils  :  I'nr  inslami!, 
llial  Ihi'v  shall  mil  Uf  allnvM'il  In  ^n  mil  liid'nri'  a  i'<'iliiin  ilav,  nr  llii'V  siiall 
lint  ill'  allnwfvl  In  yti  mil  iinli'ss  III'')  I'nniph  willi  litis,  llial  nv  ilii'  idln-r 
cnmlilinii ;  and  lliiis  il  is  Ihal  ii\  m<'ans  nl'  lln^  n|ii'ialinn  nl'  incui  law, 
ii;j:ainsl  ail  wlin  rnini'  within  llir  area  nl'  I  irai  law,  |ilns  Ihi!  iialnnil  ailvaii 
laj^i'S  wliiidi  |trn\iiiiily  In  lln'  lishiirj,  ^;rniimls  |irisrnls,  s|ii'akini:  p:\\t'.- 
rally,  Ihi!  iisln-iy  i"  iimrc  valiial>ii>  In  llu;  siihji-ils  nr  cili/iMis  nl'  llii> 
li'ri'ilnry  wlin  an'  rnnin'ilrd  wilh  il,  Ihaii  il  is  In  llmsr  wiin  hi'iii;;  I'n- 
r<'i^i;ni'rs  arc  nnl  cniiiicclcil  wilh  il.     'I'lic  st.itiili!  njinii  vNliich  limy  rely  is 


—  lltl  — 

set  out  at  pa}^e  Mi  of  llie  lirsl  voliimo  of  llie  Appendix  lo  llic  Case  of 

the  United  Slates.     I  am  not  {joins  '"  Irouhle  yoii,  Sir,  i)y  rcferrin};  lo  il. 

I  am  eonl<>nting  myself  witli  tiie  statement  —  (il  is  llieie  to  be  examined 

by  tlie  Tribnnal  if  they  desire)  —  that  it  does  not  warrant  liic  inference 

drawn  from  il  by  my  friends. 

■Now  tiio  nexl  illnslration  is  the  (Ireenland  or  Jan  .Mayen  lislicries.and 

they  are  referred  lo  on  pajje  1(18  of  tlie  .Vigumenl  of  my  friend.     The 

paragraph  is  short  and  I  will  read  it.     Il  says  : 

The  seal  (isliorics  of  (irofiiland  were  llic  siiljjocl  of  concurronl  Icfxislalion  in 
min,  18"t),  and  1877  by  Kiifilaiid,  Norway,  Swodcn,  Doniuark,  and  Nrlliorlands, 
w'liirli  pioliihils  all  lisliiii}r  for  soals  hy  tlic  inhabllaiils  of  Ihost;  coniitiics  before 
April  11  in  any  year,  williln  an  area  of  llio  open  sea  bounded  by  llie  following  paral- 
lels of  lalitudu  and  longilude,  viz.,  (i7"  N.,  7;i"  N.,  S"  K.,  17"  W. 

The  mere  reading  of  lliat  sentence  ought  to  dispense  with  further  com- 
ment. 11  shows  Ihat  this  legislation  of  a  concurrent  kind  arrived  at  by 
these  several  I'owers,  each  of  them  recognizing  Ihat  il  has  no  power  out- 
side territorial  limits  to  i)ind  other  IIkiii  its  own  sid)jecls,  —  the  subjects 
of  each  of  these  Powers  resorting  to  these  fisheries  are  however  bound  by 
the  legislation  of  Iheir  own  counlry  ;  and  inasmuch  as  by  convention 
these  Powers  have  agreed  to  legislate  so  as  lo  bind  their  respective 
subjects,  then  these  laws  have  an  extra-territorial  ap|)lication  lo  the  sub- 
jects of  ICngland,  Norway,  Sweden,  iJenmarU  and  the  Netherlands. 

The  mailer  is  explained,  and  clearly  explained,  on  page  45  of  the 
printed  .Vrgumeiit  of  (ireal  Britain  : 

Tlic  second  Ltronp  ol'  enaclinenls  of  oilier  eounlries  referred  lo  in  (be  United 
Stales'  Case  are  liased  upon  Conventions;  lliey  lliereforu  lend  no  SU|  port  to  the 
United  Slates'  conlenlion,  Ihat  they  can  by  tlieir  iiidepi'ndeni  arlion  claim  lo  enfor' e 
sui'b  refinlalioiis  aiiainsl  tlie  siibjeels  of  oilier  nations  in  respeel  of  lisbiiin  in  (bo 
bif:li  sea. 

Tlie  enaelineiits  in  (|U(>slion  are  lliose  id' (ireal  Hiilain,  Swi.'den,  .N'orwav,  Itnssia, 
(lerniany,  and  Holland.  Tbcy  all  deal  wilb  llie  Jan  Mayoii  seal  lisberies  in  tbe 
Atlantic  east  of  Creenlaiid;  and  proceed  on  Hie  lU'inciple  liere  enunciated. 

The  principle  is  at  once  explained  by  the  section  of  the  .\ct  which  I 
am  going  to  read. 

The  lirsl  seclioii  of"  Tlio  Great  llrilain  fiieiMiland  Seal  Fisbery  .\el  of  IS7."(  "  is 
shortly  as  follows  : 

When  it  a|i|ii.iis  Id  1Iim  Majcsly  in  (^)uiicil  llial  llii'  rmcitfii  Slates  wliesn  slii|is  or  siili- 

jc'i'ls  ail'  iMiyaRiMl  III  llii'  Jan  M  lyni  llsjii'i  v have  maijr  or  will  make  willi  r  -iiuMl  Id  tlwir 

own  sliijiA  ami  snliji'ils  llie  like  iiiiivlsiiiM-^  lo  lliDSi'  CDiilaliii'il  in  lliis  Arl,  il  sliall  lie  lanl'iil 
Idi-  Her  .\laje<l\,  liy  Onlei  in  Oomicil,  to  iliii'cl  that  lliis  .Vul  shall  apply  Id  Hie  said  sisil 
llslinv. 


In  other  words,  when  the  other  nations  have  delorinined  on  Iheir  legis- 
lation, then  the  Queen,  by  Order  in  Cnuiicil,  can  apply  the  priivjsions  of 
Ihe  .Vet  in  question. 

It  liien  proceeds  : 

Tlie  legislation  of  the  other  eounlries  !•<  conn'ived  in  a  siinilav  spirit,  .nid  was 
passed  after  ne^foliations  between  their  irspeilive  (lovernnients. 

The  necessary  legislation  having  been  provided,  the  (Jneen,  by  (.Irder  in  Couneil, 


—  1115 


tlatod  (lie  28lh  .Noveinber,   I87H,  put;tlie  Act  in  IVnre  a;.'itiiisl  lior  own  subjects. 

The  '^VfM  (lifficuKy  ol'pfl'i'cliv(>ly  inainlainin}.'  a  rinse  limp  in  disditil  lislieiics  ii) 
llip  high  soas,  and  of  protoclin.i;-  and  iciiulaling  sncli  lishcrio.s,  exi'epl  ris  against 
suhjccis,  has  ir  many  instances  been  doall  wilb  hy  Conventions,  as  is  staled  in  the 
Uniled  Slates'  Case. 

These  Conventions  proceed  on  prinrlples  well  eslablished. 

The  principles  are  : 

1.  The  dftlerminalion  of  llie  lirnils  of  Ihe  i-xclusivc  lishcries  of  the  I'espoctivn  par- 
lies to  the  (Convention. 

2.  Except  as  expressly  varied  hy  agreement  the  reijpective  national  jurisdictions 
are  preserved  inlacl. 

3.  II  is  only  by  agreement  that  jurisdiction  on  the  high  sea  over  its  nationals  is 
given  by  one  nation  to  another. 

necauso,  yoii  will  obscive  (liiil  llicse  roiivenlions  sometimes,  not 
inviiriahh  ,  but  IVofnitMillv  ^i\o  the  ny^hl  to  llio  iTtiisers  of  one  nation 
lo  seize,  ii|)on  tlio  high  sea,  the  ships  of  a  subject  of  anollier  Power,  a 
parly  to  tlic  convention,  which  has  ofTendcd  against  the  provisions  of  the 
convention  : 

Then  it  goes  on  : 

These  principles  do  not  advance  the  United  States  contention.  The  consent  of 
other  nations  is  wanting  to  the  exercise  by  the  United  Stales  of  the  exclusive  con- 
trol which  it  claims.  The  exisli'uce  of  the  Conventions  demonstiates  their  neces- 
sity; by  such  Conventions  a'lone  can  one  nation  [iresnme  to  coiiind  the  snhjeets  of 
another  State  upon  llu'  higli  seas. 

They  recognize  the  right  of  the  subjects  of  all   the  c Ir.icling   Parties  alike   to 

fish  in  the  high  sea  beyond  the  territorial  waters,  but  for  their  mntual  benelit  they 
subject  the  Hshing  to  regulations  to  be  observed  by  lb;  snbjeclsof  all  alike.  The 
Conventions  and  (he  legislation  giving  dlect  lo  them  do  n..l  profess  to  impose  these 
regulations  on  the  subje<'ls  of  other  counlru's,  not  parfii  -  lo  the  Conventions,  nor 
lo  prohibit  them  in  any  way  from  lisbing  in  lln^  high  sea-,  nor  could  they  do  so. 

The  next  case  is  Hiissia,  whicii  is  reierred  to  on  pai;o  iO'J  of  the 
.\rgiimenl  of  tlie  United  Stales;  and  a  statement  that  is  made  here, 
necessitates  tliat  I  should  go  a  hilie  out  of  my  way  in  this  matter. 

Tiic  slatenienl  in  the  .Argument  of  llie  Uniled  Slates  is  litis  : 

By  the  law  of  lliissia,  till' wlnde  business  id' the  pursuit  of  seals  in  the  White 
Sea  and  Casjiian  Sea,  both  as  lo  lime  and  manner,  is  regulaled,  and  all  killing  of 
the  seals  (^xcept  in  pursuance  of  such  regulations  is  probibiled. 


Certain  references  are  tlieii  made  :  and  it  proceeds 


The  linn  and  resolute  recent  action  of  the  llussian  (iovernmenl  in  prohibiting 
in  the  open  sea,  near  the  Connnander  Islands,  the  same  depredations  upon  the  seal 
herd  that  are  complained  ofhy  the  UnitedSlates  in  the  piesent  cas(!,  and  in  captu- 
ring the  Canadian  vessidsengageil  in  it,  is  well  known  and  willbe  universallyappro- 
vcd.  That  (ircul  Itritaiii,  strong  and  fearless  to  defend  her  rights  iu  eveiy  (|uarter 
of  Ihe  globe,  u  dl  seni'  llect  into  those  wab-rs  to  mount  guard  over  the  externiina- 
lion  of  the  Itnssiai  i>  by  the  slaughter  (d' pregnant  and  nursing  leniales,  is  not 
lo  be  reasonably  expected.  The  world  will  see  no  war  helween  (ileal  Drilain  and 
llussia  on  that  score. 

Weil,  il  seems  lo  me  idlhongh  we  know  from  the  correspondonee  tlint 
we  have,  thai  the  repivseiilalives  of  the  l!niled  Slates  have  been  i(( 
eo(nin((ntcalioii  with  Itiissia) —  thai  Ibis  is  a  mis-slalentenl,  as  I  ho|)e  lo 
make  clear,  of  llussian  action  and  llussian  pretensions  on  this  matter. 


—  me  — 

First  of  all  I  wisli  to  deal  willi  the  malli-r  of  fiussian  leg;islalion  and  of 
Itiissian  arlion  :  and  we  have  j^ot  a  very  reliable  means  of  judging  of  lliat 
by  a  correspondence  entirely  on  (lie  part  of  (hose  interested  from  the 
point  of  view  of  the  United  States,  and  I  am  afraid,  Sir.  I  must  ask  you  to 
refer  to  one  more  book  in  this  connection.  It  is  Volume  II  of  llie  .\ppen- 
dix  to  the  Hritisli  Case.  The  correspondence  begins  at  the  bottom  of 
page  16  of  Part  II.  You  will  see  (beie,  Sir,  a  letter  from  Mr  Hoffman. 
Mr  IlofTman  was,  as  I  understand,  tlie  Mepresenlative  at  St.  Petersburg, 
of  the  United  Slates. 

General  Foster.  —  He  was  the  r.hargc  d'All'aires. 

Sir  Charles  Eussell.  —  The  Charge  d  Aifaires. 

Now,  this  letter  is  sent  to  him  from  llie  department  of  Slate,  on  the 
7th  of  March,  1882. 

Sir  :  I  enclose  cojiics  of  Icllors  fioin  llic  'rrrasiiry,  and  a  copy  of  a  Iclter  fiuni 
Messrs  Lyndc  and  lloiigli,  of  San  Krancisi-o,  lo  I  lie  Si'crclary  of  llic  Treasury,  (oiidi  iri}.' 
(lie  I'acilic  coast  lislioriijs.  This  laller  connnnnication  stales  that,  accoriiinj:  to 
laic  news,  "  foreign  vessels  niiisl  receive  an  or(h'r  IVoM)  llic  (ioveitior  of  Silieria, 
bcsidt^s  jiayinji  dnlies  or  10  doll.irs  per  Ion  on  all  (ish  iiiii^hl  in  llnssian  vialcrs  ", 
which  Ihi'y  say  would  ))e  ruinous  lo  Iheir  husiiies^.  In  view  of  (he  ahove,  I  have  I o 
ask  thai  yon  will  make  iinineiliale  eii(|niry  on  Ihis  suhjecl,  and  report  the  fai'Is.  If 
a  brief  telegram  will  furnish  iuforniallon  of  value  to  our  tishernuMi  in  Ihis  regard, 
you  can  send  one. 

Then  the  enclosures  arc  (o  he  found  on  page  \1.  I  will  read  (he 
second  and  third  of  those  enclosures;  the  iirsll  need  not  (rouble  you  with, 
I  think.  The  second  is  : 

The  subjoined  Notice  by  the  llussian  f.onsid  at  Yoknhaina,  thai  American  ves- 
sels are  not  allowed,  without  a  s|)eeial  perniil  or  lieenec  from  the  Governor-General 
of  liisiern  Sihi'ria.  '  to  carry  on  linuling.  Irading.  lishing,  etc.,  on  the  Russian 
coasts,  or  islands  in  Ihi'  Okhotsk  or  liclning  Seas,  or  on  the  norlh-eastei  i  coast  of 
Asia,  or  within  the  sea-houndary  line  ',  is  published  by  the  IJepartincnt  for  lliu 
inforniatioii  of  American  sliip-mastiMs  intercsled. 


Now,  here  is  the  third  enclosure. 

At  the  reijuesl  ot  the  loeal  aiilhorilies  of  Itehi  iiig  ami  other  Islands,  llic  Undersi- 
gned hereby  nolilie~  that  the  Diissian  liii|>ei'ial  linvi'i  Niiieiil  pnblishi's,  for  general 
kliiiwledgi'.  the  l(dlo\\i4ig. 

(,1)  Witlioul  11  speeial  perniil  nr  lieeiiee  IV(j|n  llie  (loVerilur-deiieial  ol  liaslern 
Siberia,  lnreign  vi'sm'Is  are  not  allowed  In  eaiiy  nii  tiading.  Iiiinling,  lishing,  etc., 
on  the  llussian  coast  or  islands  in  the  (lkhiil>k  and  liehring  Seas,  or  on  the  norlh- 
castern  coast  <i(  Asia,  or  within  their  seaboiindary  line. 

Mr  Justice  Harlan.  —  What  line  is  lliat?  What  does  he  mean 
there  by  the  seu- boundary  line  .' 

Sir  Charles  Russell.  —  The  marine  league  fnun  the  shore.  Voii  will 
see  that  i)reseully.  Sir,  when  I  have  developed  the  correspondence. 

Then  it  proceeds  : 

(2)  For  siM'Ii  perniil>  oi'  lieeiiees,  loieign  vessels  shinild  apply  to  Vladivosl<iek, 
exclusively. 

(:i  In  the  port  of  retropaulovsk,  Ihough  being  he  only  porl  of  entry  in  Kanil- 
chalka,  such  perniils  or  licensi^s  shall  not  be  issued. 


—  Hi"  — 

(4)  No  poriiiils  or  liienoDs  whalover  shall  ho  issuiul  lor  liuiiling,  lisliiiig,  or  Ira- 
ding  al  or  on  liio  Coniiiioijori'  and  Hohhen  Islands. 

Those  are,  you  will  rocollcct.speciiilly  seal  islands.     Tlieii  it  goes  on  : 

IS)  PoriMtm  vfssils  roiindlraiiiiit;,  lishiufi,  hnnliii^r.ulr.,  in  flnssian  walcrs.wilh- 
oid  a  licuncf  or  pi unil  Ironi  llii!  (iovi'riioi-lii.Mii'ral,  and  also  Ihosi;  possossirif;  a 
licence  or  pcrniil  who  may  inlVingc  Iho  oxisling  hyn-laws  on  hunling,  shall  ho  con- 
liscalfd,  holh  vessels  and  t'arffocs,  for  llic  hcnclit  of  Ihc  (iovi>rninnnl.  This  cnacl- 
nicnl  shall  ho  enlorrpd  lii'npni'orlh,  (■oninipticiii'r  ivilli  A    I).  IS8-.>. 

(0)  The  enlorcenieni  ol  Ihe  ahove  will  ho  inlnisled  In  llnssian  nien-ul-war,  and 
also  lo  Hnssian  niereliaiil-vessels,  which,  Tor  Ihal  purpose,  will  earry  military  de- 
lachmerds  and  he  provided  wilh  pioper  inslrutlions. 

Then  at  page  18  follows  a  Idler  —  Iho  lifth  eiiclosiirc  —  from 
whieh  I  miisl  read  an  extract  helore  I  iea<l  Mi'  lldirman's  reply,  in  wliirh 
Messrs  Lynde  and  Hough  slate  Iheir  posili.,.;  and  their  coniplainl  : 

Sir  :  You  will  please  pardon  us  for  this  seemiu^r  inlrusion,  hnl  Ihe  matter  in 
which  we  now  seidi  your  aid  ,ind  assislanee  is  of  i;real  import  to  us. 

We  now  are  and  have  heeii  exiensivoly  en,L'a.i;ed  in  Ihe  I'acilie  Co.isi  Cod 
fisheries,  and,  in  la<l.  are  amonjr  Ihi'  very  few  who  lUlcen  years  ajjo  started  in  a 
small  wa> .  helieviii},'  with  energy  and  fair  dealinj;  wo  could  work  up  an  enterprise 
Ihal  would  he  a  henelil  to  Ihecnasl.  Our  ideas  weri!  correct.  We  have  heon 
yearly  scndiufr  vessels  Ic  lhi>  coast  of  l\amsehall<a  tSea  of  Okhotsk)  for  llsh. 
We  never  have  heen  molesled  in  Itussian  walers  from  calcliiny  cod-fish  or  procu- 
riiiii-  hail,  which  are  small  salmon  in  Ihe  riviMs,  orlillin.u  fresh  water  |',,r  the  use  of 
ship,  hul  it  appears  now  there  is  a  law  which  has  never  heen  eid'orced  against 
loivi^:ners,  Iho  same  we  have  recently  noled,  and  which  wo  havi>  heen  apprised  of, 
and  Ihesuhstanco  is  that  foiei^'ii  vi'ssels  must  receive  an  order  I'nun  Iho  Governor 
of  Siheria,  hesides  must  pay  a  duly  of  10  dollars  per  ton  or  all  fish  caught  in  lUis- 
sian  walers.     This  decree,   if  sustained  — 

.\nd  so  on. 

Now  Ihis  eoninuiiiioation  l)eiiig  made  to  Mr  lIolTman  at  St  Petersburg, 
here  is  his  answer,     lie  says  : 

lh„,e  Ihc  honor  to  acknowleilge  the  receipt  of  a  Circiilarof  the  Treasury  Depart 
ment  ot  Ihi'  :iOlh  .lanuary  hist  upon  tln^  smIpjccI  id'  lishing,  etc,  in  Iho  Behring  Sea 
and  in  the  Sea  of  Okhotsk. 

1  am  ahlo  to  give  Ihe  Department  some  lillle  information  upon  Ihis  suhjecl, 
deiivod  nearly  four  years  ago  from  Mr  (Charles  II.  Smith,  for  many  years  a  resident 
of  Vladivostidv  and  at  one  time  our  Consul  or  Vici'-Consnl  al  that  port. 

A  glance  al  the  Map  will  show  that  the  Kurile  Islands  are  dotted  across  the 
enliance  to  the  sea  of  Okhotsk  the  enliie  distance  from  .lapan  on  the  south  to  the 
southernmost  cape  of  Kanilclialka  on  the  norlh. 

In  the  time  when  Russia  owned  Ihe  whole  of  these  islands  liei'  Uepresenlalives 
in  Siheria  claimed  Ihal  Ihe  Sea  of  Okhotsk  was  a  »/((cc  cAi».v«w,  for  Ihal  Itussian 
jmisdiclion  exiended  from  island  lo  island,  and  over  i  marine  leagues  of  inler- 
mediale  sea  from  ,lapau  lo  Kamschalka. 

Hul  ahiiijl  ti\e  years  ago  lliissiii  ci'ded  Ihc  sonlhern  group  id' I  hose  islands  lo 
Japan  in  return  for  the  half  of  Ihe  Island  of  Saghalien,  which  helonged  lo  that 
power. 

As  snnii  as  Ihis  was  done  it  liccame  iuipossijilo  lor  Iho  Siherian  authorities  lo 
mainliiin  their  claim.  My  informani  was  not  aw.ire  that  Ihis  claim  had  ever  been 
seiioiisly  niadeal  SI.  I'elershurgh. 

The  host  whaling  grounds  are  lound  in  the  hays  and  irrletsof  the  Sea  of  Okhotsk. 
Into  llreso  the  Itu^isian  Uovorniuenl  docs  not  periirit  foreign  whalers  lo  enler, 
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upon  llio  Ki'onnil  lli»l  llio  cnlraiicu  t<>  tlinin,  IVoiii  iKsulland  tn  hondliiml,  is  Irss 
Ihaii  '2  murine  leasuos  wiilc  Hut  wliild  llicy  perniil  iiii  luriiigii  wliiilurs  to  ponc- 
lialc  inti)  Ihesfi  bays,  tliny  avail  llii'Misolves  nl'  llirir  wi-allli  very  lilllL'.  Tlio  wliolo 
pi'iviiogo  of  wliaiini-'  in  lliosi;  waliTS  is  a  nionopoly  ownnd  liy  an  iniiniporlanl 
Company,  which  employs  two  oi'  lliici'  saiiin;.'  sclinoners  only,  the  liyinn  and 
olhcr  laborious  work  boinir  done  a(  llicir  slalions  on  sboio. 


Tlien  nj)|)iu'eiilly  In;  iiiquiri's  liirtlier  into  llie  uiiitter,  and  lie  says,  in  a 
lelter  dated  Murcli  27[|i  1H82.  |)af;e  I'.). 


Il 


I  have  Ibo  honor  lo  aeknowle(l;;o  llie  r('cei|)l  ol'  your  No  I '20,  will)  ils  inelosuros, 
in  referenei"  lu  nnr  I'aeilie  (dean  llsli(Mii!s.  Vonr  despalcli  I'lsiclied  me  yestciday, 
and  lo-day  I  have  wiilteu  In  M.  di' (jii'rs  npon  llie  snbjcel,  and  I  propose  to  call 
upon  liim  npon  his  lirsl  riM-eplion  day. 

In  llic  ineanlime,  and  niilil  I'urllier  inl'ormalion,  I  do  nul  see  thai  any  new 
orders  necessarily  all'ecliiin  our  lishermen  have  been  issuoil  bylbe  Hnssian  Govern- 
inenl.  Messrs  l.ynde  and  lliinf.'Il  have  apparenlly  jriven  insullieienl  adeution  lo  the 
words  "  Hnssian  waters  ".  These  waters  are  defined  in  the  Noliee  publisbi'd  by 
the  Im|ierial  viep-eonsniate  at  Yokokama,  as  tolbiws  :  — 

"  I'ishiuf;  etc.,  on  the  Hnssian  coast  or  islands  in  IhoHkhotsk  and  lieliringSeas, 
or  on  Ihe  norlh-eastern  eoasi  of  Asia,  or  within  their  sea-boundary  line.  " 

If  I  reeolleel  correctly  the  information  given  rne  by  .Mr  Smith  upon  this  subject, 
referred  to  in  my  No  tl  of  ,liino  I.S7S,  and  in  my  nnmbei'  'lul  of  this  moulii,  Ihe  cod 
hanks  lie  in  the  ojien  Sea  nl  Okhotsk,  many  marine  leagms  olf  the  south-western 
coast  of  Kamscliatka.  I  olisi'rvi>  that  Messrs  l.ynde  and  Hough  stale  thatlbeir  vi-s- 
sels  lish  from  10  lo  -!">  miles  from  the  slujre.  .\t  thai  distance  in  an  open  sea  they 
cannot  be  said  "  to  fish  npon  Ihe  coast. 

I  do  not  think  that  Russia  claims  that  Ihi'  sea  of  Okhotsk  is  a  hinrc  climsiim,  over 
which  she  has  oxc  lusive  jurisdiction,  jif  she  does  her  claim  is  not  a  tenable  one 
since  tlio  cession  of  jiart  of  the  grou|i  of  the  Kurib'  islands  lo  Japan,  if  it  ever 
were  lenable  at  any  time. 

I  may  add  that,  according  to  lln'  information  givi'u  me  four  years  ago,  Russia 
opposes  no  objection  lo  fori'igu  lishermen  landing  in  deisi>rl  places  on  the  coast  of 
Kamchatka,  far  from  the  few  villages  which  are  found  on  that  coast,  for  Ihe  purposes 
id'calchinghail  and  procuring  fresh  water;  but  she  does  ohjecl  to  all  ciunmnnic.ilion 
between  trading  and  lishing  vessels  and  the  inhabilanis,  alli'giug  that  lhesi>  vessids 
sell  them  whiskey  up(jn  which  they  get  dinnk,  and  neglect  llieii'.fishing,  their  luilv 
means  of  livelihood,  and  Ibi'u,  with  their  wives  and  children,  die  of  staivaliou  the 
ensuing  winter. 


Then  llicre  comes  a  riiiliier  iiole  fioin  (he  same  geiillenian  in  these 
terms,     in  the  first  iiafagrapii  he  says  : 

I  have  the  honor  lo  forward  to  yon  heiewith  a  Iranslalion  of  a  note  recently  re- 
ceived fmm  .M.de  (iiers  upon  the  subject  id' hunting,  lishing,  and  trading  in  the  l>u- 
ciflc  wilers. 

I  do  uol  see  that  there  is  anything  in  the  Hegulalions  referred  tn  that  affects  our 
whalers,  nor  ourcnd  fisheries  either,  e.vccpl  that  when  they  go  ashnie  In  catch  small 
lish  for  hail  in  Ihe  streams,  lln^y  e\|iose  themselves  to  inleriuplinn  frnm  the  Russian 
autliorilii'-;,  who,  finding  lliem  in  territorial  wateis,  may  accuse  lliem  of  having 
laken  their  (ish  Unrein. 

Then  M.deOiers'  letlcr  rnllows.     it  is  in  these  words  : 


Ibderiing  lo  thi'  exchange  id  commimicaiions  which  has  taken  plaie  between  us 
in  the  subject  of  a  Notice  published  by  our  Consul  at  Yokohama  relative  lo  lishing, 


—  11t9  — 

iitinliii);„iri(l  lo  Irndo,  ji,  tin'  Iliissiaii  walci's  olllic  Pacilic,  iiiid  in  reply  lo  llie  iioln 
whicli  you  addressfd  i.i  i,,,.,  daird  Ihe  i;illi  (27111;  Miiirli,  I  am  now  in  a  piisilion 
to  give  yon  the  Ibllowinj;  inl'oiination. 

A  N(diro  of  the  (cnoMi- oftlial  anripxed  to  yonr  not(!  of  llin  liilli  March  was,  in 
fad,  piihlishud  hy  onr  Consul  al  Yokohaiiia,  and  (jnr  Consnl-t^'ncral  at  San  Francisco 
is  also  anthorizcd  lo  pnhiish  it. 

This  nicasnro  refers  (Jiily  lo  prnhihitcd  industries  and  lo  Ihe  trade  in  contra- 
band; thoresl.ictions  which  it  eslal)li>hes  extend  strictly  to  the  territorial  waters 
of  llussja  on'.y.  It  was  re(piired  hy  Ihu  nnniennis  abuses  proved  in  lalo  years,  and 
which  fell  with  all  their  weight  on  Ihe  population  of  our  soa  shore  aiiil  of  our 
islands,  whose  only  means  of  support  is  by  lisliinj,'  and  hunting.  These  abuses 
indicted  also  a  marked  injury  on  the  interests  of  the  fliuiipany  lo  which  the  Imiie- 
rial  (joverniunrd  bad  concdiMl  the  inonopcdy  of  lisliing  and  hunting  j"  e.sporta- 
tion  "j  in  islands  called  the  "  Comniodori!  "  and  the  "  Seals". 

lte.V(uid  Ihe  new  Itegulali.in,  id' which  llie  essential  point  is  tlio  obligalion  im- 
posed upon  captains  of  vessels  who  desin;  lo  fish  and  lo  hunt  in  liie  llussian 
waters  of  the  Pacific  to  provide  themselves  al  Vladivostock  with  the  pernn'ssion  or 
licence  of  (be  Govcrnor-Goneral  of  Oriental  Siberia,  the  right  of  lishing,  hunting, 
and  u(  trade  by  foreigners  in  our  territorial  waters  i>  regulated  by  .Article  alio  ami 
those  lollowing  of  Vol.  .Ml,  I'art  II,  of  the  Code  of  Laws. 

Now,  Sir,  if  you  loot;  lo  llie  iwltoiii  of  Ihiil  page  lieaded  "  Inelosure 
2  ",  you  will  sec  the  .VrlicK^s. 

ft 

AiiTicLK  ;itl().  The  maritime  waters,  even  when  they  wash  the  shores  where  there 
is  a  |)erman(!nl  population,  cannot  bo  the  subject  of  [irivate  possession;  they  are 
open  to  the  use  of  one  and  all. 

AnT.  ,'i(il.  No  exception  will  he  made  to  this  general  rule,  except  under  the  form 
of  special  privileges  granted  for  Ihe  right  of  lishing  in  certain  li.xed  localities  and 
during  limited  periods. 

AnT.  ;i()'2.  The  above  llegulatinn  regarding  the  right  of  lishing  and  analogous 
occupations  on  Ihe  seas  extends  equally  to  all  lakes  whi.  h  do  not  belong  lo  private 
pro])orties. 

Art.  »().•).  No  reslriclion  shall  be  establish.vl  as  regards  Ihe  app,iratus  (engines) 
employed  for  lishing  and  for  analagous  operations  in  Ihe  high  seas,  and  it  shall  be 
permitled  lo  every  one  to  use  tor  Ibis  purpose  such  apparatus  as  he  shall  judge  to 
be  best  according  to  tin'  circumslances  of  Ihe  locality. 

Aiit.  571.  Ships  is  quarantine  are  nol  permitted  lo  ti-b.  The  same  prohibition 
extends  in  geni'ral  to  all  persons  in  lliose  localilii's  wlien- sliips  are  lying  under- 
going (|uaranliiie, 


Now  you  see.Sii',  lliat  litis  (drrcspoiKJciice  is  jn-tweiin  Iwotiovonimoiil 
iJepai-tnients  of  the  Uiiilcd  States.  .M\  friends  had  access  lo  Ihis  eveu 
more  readly  llian  we  had  access  lo  if.  Tlicre  il  is:  and  you  will  now  see 
how  far  liiey  are  founded  in  Ihe  ohservalions  Ihey  make  in  Iheir  case  on 
this  suhject. 

Now  I  conclude  Ihe  mailer  hy  askiiig  yotir  allention  lo  page  22  of  Ihe 
same  volume.  The  correspondence  1  have  heen  reading,  up  lo  Ihe  pre- 
sent lime,  you  will  ohserve,  Sir,  rolales  lo  liio  year  l<S82. 

Now  (Ml  page  22  is  a  later  Idler  in  IHH7,  from  .Mr  Lolhrop  who  was  I 
think  —  general  J-'oster  will  correct  me  if  I  am  wrong  —  Ihen  the  ('.harge 
d'AIIaires? 

General  Foster.  —  He  was  then  .Minister. 

Sir  Charles  Russell.  —  lie  was  then  Minister  of  the  I  iiiled  Stales  al 


—  ll.'iO  — 


Sl.-Pelersbiirg.  lie  says,  wiiliiif,'  lo  !Mr  Hayivrd  \\\w  was,  us  you  will  re- 
collect, Sir,  Secretary  of  Stale  at  that  time  : 

I  have  tliu  lionoiir  to  Iriiiisiiiit  lo  vmi  a  Iriuisliiiion  dl'ii  roiiiiiiiiiiicalion  reccivoil 
(Vdiii  till'  liii|it'rial  Foreign  (Mlicf  on  llir  1st  I'oltruar.v  instant,  relative  lo  lliu  sci/.uri! 
ol'tliu  sciiooner  "  lili/.a  ". 

Till'  Itnssian  (lovi'rnmi'nl  ilainis  thai  slu'  was  sei/i'd  and  coniluninocl  niidur  Hid 
(ii'ovisions  ol'an  Order,  or  lleftulalion,  wliirli  locdv  idled  at  llie  i)e);innin|Jt  of  I88"2, 
and  wliieii  alisidnlelv  prcdiibiled  every  l\ind  (d'  iradin^'.  hnnliii^',  and  lisliingon  tin! 
Itnssian  Paeille  eoasi  willionl  a  s|ieeial  licence  from  Hie  (lovernoi' (leneral. 

II  is  md  claimed  thai  llie  "  ICIi/.a  "  was  eiij;a;icd  in  seal-lisliiiif.',  Iiiil  Dial  she  was 
I'unnd  acluallv  enj.'age(l  in  tradinj.^  willi  Hie  natives  with  Hie  eonlrahand  artieh's  of 
arms  and  slronj;  ii(|iiurs. 

Siie  was  condeinnod  by  a  Coniniibsinn  sillinK  u'l  Hio  iiiiperial  eorvellc  "  llashui- 
iiik  ",  coinposed  of  the  oflieers  llii're  cd.  In  lliis  respect,  Hid  ease,  is  precisi'lv  like 
that  of  Hie  "  Henrietta  ".inenlioned  in  in\  last  preceding  despalidi  N'Mi.'i.and  cd  this 
dale. 

It  will  he  noticed  thai  Mi'  S| iier,  Hie  owner  of  Hie  "  ICIi/.a  ",  in  his  statenienl 

of  his  claim,  declares  that  Hie  "  Eliza  "  w  is  on  a  trading.'  voyage,  engaged  in  harter. 
ing  with  the  natives,  and  enlehing  walrus,  and  as  such  did  not  come  under  the 
Notice  of  the  Itnssian  rioverniiienl,  which  was  directed  against  the  rapture  of  seals 
on  Copper,  Itohhins,  anil  liehiing  Islands. 

II  will  he  seen  that  Mr  Spooiii'r  iMllier  refers  to  an  i  Irder  ol  the  Itnssian  (ioverii 
nuMil  dilferent  from  the  one  inenlioned  hy  the  Itnpeiial  Foreign  Oftice,  or  he  un- 
derstood the  letter  in  a  very  dilferent  sense. 

1  may  add  that  the  Itnssian  (lode  of  I'ri/.e  l,aw  of  isilii,  .Aiticle  'Jl.  and  now  in 
force,  liniils  the  Jurisdictional  waters  of  Itnssia  to  It  miles  from  the  shore. 

I  lliink  that  is  all. 

Tlie  (Diiuiiuiiicatioii  i'roiii  (ienoral  Vlniif;aly  lo  .Mr  Lolhrop  appears  lo 
coi'i'oiiorale  the  sliileiiu'iil  of  .Mr  lii)llir(i|),  tlial  it  was  not  a  (jiiesliini  id' 
lisliiiij;,  lull  a  (iiieslinii  iii' the  "  Kii/a  "  heiii^,  eii}j;af;e(l  in  an  illicit  trade. 

Tile  second  part  oriiial  leller  is  to  this  ell'ect  :  — 

This  information  is  in  snhstance  to  tl Meet  that  Hie  •'  Fliza  "  was  conliscaled 

licd  for  Hie  fact  of  seal  liiinliiig,  hut  hy  virtue  of  an  Adiiiiiiistrative  Itegiilalion  pro- 
liihiting,  from  the  heginiiing  id'  Hie  year  l.ss-J,  every  kind  of  coinmereial  act,  id' 
hunt  ing.  and  of  ti>hiiig  on  >'iir  enasts  id'  Hie  I'acitic.  wiHioiil  a  special  aiithori/.alion 
from  the  liovernor-lleneial,  aiidcari\ing  with  it,  against  those  disri'garding  it,  the 
penally  (d'  tlii'  sei/.nre  of  the  ship  as  w  idl  as  (d'  the  e.irgo. 

Then  a  little  lower  ilowii  he  says  :  — 

The  crew  ol  the  "  Kliza  was  engaged  not  only  hiinliiig  walrus  on  oiir  coast  of 
Kumsehatka.  and  in  eomiiieicial  transaclions  whilh  the  natives,  hiil  traded  llieie 
with  illicit  articles  such  as  arms  and  strong  liquors. 

I  think  it  will  also  he  t'onnd  that  al  a  later  sla;;e,  although  eniiihilin^^ 
lo  some  extent,  hiil  a  lilllo  way  hehind  the  United  States,  some  sei- 
zures have  been  made  l»y  Itiissia;  it  will  he  found  that  they  ailef{e  thai 
lliose  si'i/.ures  were  made  within  territorial  waters  and  that  they  ie(iiiired 
the  ("iplains  seized  to  si-;!!  slalemeiils  lliul  iu  point  nt'  tact  they  were  ille- 
gally enga;;ed  wilhin  the  limits  uf  the  tenilnrial  waters;  hiil  this  is  a 
matter  with  respect  lo  which  I  do  not  wish  al  present  In  he  diverted.  I 
think  \mi  will  see.  Sir,  ihal  I  liav  •  answered  satisfactorily  the  point  whicii 
is  made  here. 


—  IISI  — 

Marquis  Venoflta,  — l>i>  voii  not  lliiiik  tliiil  tlio  Ittissiiin  liovuriiinont 
lias  |ii.M'liii|>s  coiisidiM'eil  llit<  (iiilt'ol'M(;sciisk  as  a  gull',  |Ih>  wah'ts  i>l' wliicli 
arc  Icrt'ilDi'ial  waliMS?     I  do  iiol  Know,  I  ask  \iiii. 

Sir  Charles  Russdl.  —  Thai  I  am  jiisl  ((nniii};  io  Sir. 

Marquis  Venosta.  —  hciiuisc  a  natimi  may  rc(Of;ni/.o  the  goneral  rule 
of  liie  camioii-sliitl  on  the  (i|i(Mi  sea,  and  may  liavn  some  piMiiliar  (daiiii, 
more  or  less  |)laiisildi',  in  ref<anl  (o  a  gull'. 

Sir  Charles  Russell.  ^  I  am  jus!  ('omiiig  Io  llial  :  il  is  llie  next  item 
ol'lhal  arguHii'iil.     Al  llie  boltum  ol' |>ag(^  1f>  il  sa\s  : 

Tlic  llnssinii  Inw  iliMliiif.'  willi  llif;  IJslinsk  sciiliii;;  inilnsliv  in  Hn'  wliilc  Si';i  is  spt 
oiil  ill  llic  Uliilt'il  Stall's  casi'. 

Till'  industry  is  i  anicd  mi  in  llii'  (iiiU'iir  Mi'S(ii>k  in  llir  \\  Inlr  Sea ;  llii'  jjuif  is 
.'i.'l  iiiilt's  wide. 

The  |iiiii(i|)al  |iiii\i-;ii)ns  til'  Ilic  law  aiu  IIh'  aii|iiiinlin^  ci'ilain  days  uf  (ti'|)ailiii'(> 
III  lliu  lisliri'ii's.  anci  |iridiiliilin.L'  llii'  li;:lilin,i;  nl  lii'i'>  li>  windwaiil  nl'  lln'  gicnips  nr 
lianliiifi-fiiipHiids  nl  llif  sials. 

Tin;  law  is  imt  diriMlly  or  indiii'clly  a|i|diril  Id  loici^ni'is. 

Ill  this  liisv  again,  you  see  an  e\aiii|ile  of  the  conlrol  llial  posses- 
sion of  territory  gives  over  t'oreigners  if  Ihey  come  witliiii  the  spliere  ol" 
ils  o|ieratioii,  as  they  may  he  obliged  to  do;  Ihey  are  eoiilrolled  liy  the 
loeal  law  regulating  da\*<  of  de|iailiin',  or  oilier  eoiidilions  id' de|)nrliire; 
and  il  may  I'm'ther  he,  as  ('.omit  N'eiiosta  has  been  good  enough  to  sug- 
gest, thai  Itiissia  iiiav  think  thai  il  lia<  a  elaim  Io  the  (liiH' of  .Meseiisk 
upon  another  and  dillerenl  ground  as  being  a  gull'  largely  enelosed  by 
territory.  |{iil  il  does  ind  seem  to  me  iieeessary  to  consider  that  : 
and  bolli  (loveriimenls  reeogiii/e,  thai  what  Manpiis  Venosta  has  iieeii 
good  enough  to  suggest  is  possible. 

I  have  already  dealt  with  Itehring  Sea,  iii:d  the  Sea  ol' Okhotsk,  on 
page  17. 

Then  as  regards  the  (laspian  Sea,   at   the  bothun  of  page  17  of  the 

Kritish  Argument,  it  is  said  : 

'I'lii'  lisliini;  and  sralinn  inilii>liii's  in  llir  (la--iiiaii  Si>a  an'  alsn  diall  willi  liy 
law.  whiili  i'\|ii-.'-sly  ilcrlaii's  llial  IIm' lalcliiiiu  "I  lisli  and  killiiii:  id  si'als  in  Hip 
waters  ol  lln'  Casidan  iinlndi'd  in  tin'  ltns^iall  I'linpiii'  arc  Iri'i'  In  all  wliu  di'siro  In 
LMif^agr  in  lliti  same.  rMi'pl  in  ci'ilaln  spi'iilird  Imalilics,  iindi'r  oliservancc  id'  lln- 
cslablislicd  rules.     \  clnsi'  lime  is  appninled. 

or  course  the  Caspian  Sea  stands  in  an  enlireh  diflercnt  category 
from  any  we  have  Ikmmi  discussing.  The  Caspian  is  a  land-locked  sea  in- 
cluded within  the  territorial  dominions  of  liussia  and  Persia,  and  I  need 
not  say  lliat  thai  being  the  fact,  those  I'owers  have  absolutely  the  right 
to  exclude  all  whom  Ihey  please  from  access  to  those  territories,  because 
the  access  can  only  be  obtained,  in  the  one  ease  through  llussiaii,  and 
in  the  other  case  through  Persian  lerrilory  :  because  it  is  an  admitled 
right  of  soverignly  to  deiiv  access  Ihroiigb  their  territory  ()  any  person 
Ihey  please. 

Senator  Morgan.  —  l>o  yon  know.  Sir  Charles,  whether  Persia  has 
coincided  with  liussia  in  its  enaclmenls.' 


—  Il!i2  — 

Sir  Charles  Russell.  —  I  iiiii  iiiial)li>  lo  siiy,  Sir;  ami  i.  is  i<ii(>ii}.'li  lo 
siiy  that  uiif  innul  only  lonk  al  Hm^  ina|i  (<>  sue  llial  Hit-  ('.asjiiaii  Sea  is 
cnliroly  siirroiiiHli'd  hy  land  —  Persian  on  llio  oiio  side  and  lUissian  on 
tlic  oilier  —  linl  llie  ease  alVnrds  ni>  aid  to  this  Trihiiiiiil  al  all  on  llie 
(pieslion  we  are  diseiissinf;,  and  presents  no  analo;iy. 

Now  llii>  next  case  is  llial  of  rrnj;nay;  and  as  lo  litis,  I  have  to  say 
thai  allhonjih  Ihis  is  icrericd  lo  in  the  Case  of  Iho  United  Stales,  it  is  ans- 
wertMl  in  Ihe  lirilish  (ionnler  Case  at  pa^e  '.ID,  and  al'ler  that  answer  has 
Itecn  ;;iven.  il  is  not  Iherealter  adverted  lo  in  Ihe  printed  Ar^^uiriiMit  id' 
Ihe  I'niled  Slates;  and  Ihend'ore  I  eonlerd  inysidl'  with  sayin>{  that 
the  answer  has  heen  };ivcn  in  Ihe  Itrilish  Connler-Case,  and  lo  this 
there  has  heen  no  rejoinder. 

The  slalenieni  is  this.  II  is,  in  ell'eel,  the  slalmeni  at  paj^o  iH  oftlit! 
Itrilish  .\rgnnient : 

Tlie  taws  of  Uriigiiay  whicii  icuiiluli'  Hh'  lakiiiL;  nl  simIs  ii|)iiu  tlie  l,iil)iis  Islunds 
do  not  ('xliMid  beyond  llii^  ni'iliiiiiiy  Icirilcnial  jiiiisilii'lioii,  iuid  liiivi'  iin  .ipiplicalioii 
to  ppinfiic;  soiding  beyond  tlial  limit.     Seals  are  taken  on  llie  ishimts,  and  llie  Slate  — 

this  is  pari  of  Uio  cnuctnirnl 

does  nol  purnnl  vessels  of  any  kind  lo  aiiclior  (iM'aiiy  of  llie  said  islands,  and  does 
not  allow  any  works  lo  be  eoiistrnctod  tlial  iniglit  IVigliten  ttio  seals  away. 

That  is  the  whole  story. 

So  as  to  Chile;  that  is  referred  lo  in  the  Case  of  the  United  Stales,  but 
is  not  reproduced  in  Ihe  Argiinieid  ofniy  learned  friend. 

Mr  Phelps.  —  \l  the  holtoiii  of  page  tOS,  in  the  .\rgnineiil.  yon  will 
lind  a  I'el'erenco  lo  Urngnay. 

Sir  Charles  Russell.  —  I  heg  your  pardon  ;  llial  is  so.  I  had  oinilted 
lo  notice  it. 

Undcillie  law  of  Unigiiay  llie  killing  of  seals  on  Ihe  l.obos  and  oilier  islands  "in 
llial  part  of  Ilic  ocean  ailjaceiil  to  Ihe  dcparliiienis  of  Maldonado  and  Itoidia"  is  se- 
eured  lo  coiiliaclois,  who  pay  lothi'  (ioveriiinenl  a  license  fee  and  duly. 

If  thai  is  all  that  niy  learned  frii;iid  has  lo  say  ahoiit  it,  I  am  eoiilent 
to  take  il,  il  is  md  a  thiiij;  that  di>iiiands  an  answer. 

Tlnni  Chile  is  nienlioned  in  Ihe  Case;  1  will  read  wlialwc  say  about 
it  al  page  9(1  of  our  Counter  Case.  We  [set  out  what  is  said  in  the  United 
States'  Case  thus  : 

The  United  Slates'  (lase  says  : 

The  rioveiiiinonls  of  Chile  and  llie  AigcnUno  lli'|iiililic  have  also  recciilly  given  |ihiIihI- 
ion  to  llic  lui-seais  lesmtiiig  to  their  .'oasis  in  thr  iiii|ic  of  lesUniii;;  llieir  alniosl  cxierini- 
iialed  I'lioki'i'ies. 

Tlie  iiiisihicr,  however,  appeals  lo  liavc  been  eiiliiely  clone  by  scah'is  landing 
on  llie  rookeries.  Mr  (".oiiier  shiles  llial. 

ir  llii'ii' had  liccn  >lii.|  irgtihiliohs  ciironcd,  allowing  us  to  kill  iiiiiv  yonng  "ttigs", 
and  nol  lo  disliiih  llii'  hiiM'ding  srals,  I  am  cunviiurd,  and  liavr  no  douhl.  that  all  llii'se 
lookeries  wouhl  he  lull  ol  seals  lo-clay. 

The  Chilean  law  referred  lo  appears  lo  ho  llie  Ordinance  of  Ihe  I7lh  AiignsI, 
ISll-J,  Ironi  wliii  h  Ihe  fidlowiiig  exliacls  are  made  in  orrler  to  show  llial   the  (;iii- 


—  lis,)  — 

Iran  fiipv.-iniiii'iit  jisscrls  im  jiiiis(li,li„ii  \w\„ui[  II iliniiiv  .t-inilf  lliiiit,  Inil   ii 

furi'l'iil  In  (Irllii,.  slriclly  llic  liiiills  nl'lli,.  „|i|.r,ilioii  ol'llic  Onliiiiiiic,.  ;  — 

TIh'Ii  IIii>  OnlinaiK'o  is  si-l  oiil. 

"  Onliwwrp  ,r,,i,l„lim,  l/i,'  I'lasnlt  ,U  Sn,  „r  „„  /.„,„/  „f  Srah  ur  .V,7i  »'.,/,v.v ,  ()ll,;s 
iiwl'('l,u,i,iu,tii<,s  ill  Ihr  Ciii^ls,  hhinih,  ,111,1  rnrilarial  \\',il,rs  „/ I'liil,'. 

"  AiiTici.i.;  I.  Only  (;iiil,.„iis  mikI  ImciH.'ii'is  (Iniiiiclli'd  in  Chilr  iiiv  iiih.wrd  lo 
rnffiiK.'  ill  llin  piirsiiil  on  Imid  „v  al  s.m  nf  srals  „r  s.m-wuUvs.  ollns,  nml  Vlmn- 
twuiius  III  ll„'c,„ish,  Ul,i,i,h,  ,1,1,/  l..,rih,n„li,'„l,-nn\\Uv  ||,.|„ihlir,  as  laid  dnwi,  in 
Aliicli-  till  uf  Ihi'  Civil  Cndr. 

"  No  ships  ran  .'iiffaKO  in  Hi..  iMnsiiil  in  wliicli  Ihis  OnliiiaMn.  iclris  ,.xcc|.l  liinso 

Chilean  vcss,.|s  wl,i,di  air  in  pnssrssimi  of  Ih lalili.alini.s  ircpiiird  hv  Hie  Navi- 

-"'"'"  '"'"■* "iisideivd  as  siieh,  Inici^n   vessels  heiii-  ahsullllelv'  pndliliiled 

Irnlii  eii-:iv,'iii-  in  Ihis  iiidii-h  y. 

"  AiiT.  ->.     Knr  111..  piirpns..s  .d'  Ihis  Oidiiiiinr..,  Me  ,„„,is.  «A„„/.v,  „,„/  i,T,H„ri,d 

"''"'■'■^' "'■'•'"''■  ^''■'11  ■.Misi.l..|r,|  as  .livid.'.l   iiiln  as  niaiiv  /..-nes  as   Ihere  aie 

Manlini..  linv<.i'nni.'iils  in  Ih..  U..pulili.\ 

"  ///e  ,:rl,'„l  „f  ,.,„•/,  :„i„.  ,h,ill  /„■  llml  „f  l/„.  irs,i,-rlirr  Miinliiiw  (iommiwnl.  " 

Then  il  proceeds  : 

Aeiliif.'  under  jM,\\eis  .M,nl'..m..l  hy  llie  alinv,.  (hdinaii.-..,  Ihe  I'lvsi.h.nl  .d'  Ih.. 
It..piihli,.m  Ih..  '.'((Ih  Aiifinsl,  l,S!l-.> ., I  iIkiI  n,,.  tlsh.'iy  uf  s.'als 

"  I...  ';n-^pell.l.Ml   f,M-  11...    perind  „r  „„.•  Ve,,,-  ,„   ,|,e  legions  M„-|,lded   in  li.e  .\l,„ili,Ne   (;„v..,- 

" "'"  "'  '■'"'""  •""'  >l.'K''llnnj.s,  and  en  ll„.  ,„a.ls  of  II,..  Islands  .,r  Juan  Keinande/.  " 

Tl...  -,.neial  law  nf  Chile  as  I.,  Iisli..n..s  is  .■ ain n  Ih..  Civil  Cn.le,  wh..n.  il 

IS  (.[la.  1...!  : 
Airri.ii.K  ,';s,'i. 

Aii.l  I  would  lu.fr  lo  |.|iin|iliMi(>iil  CliiJe  ii|)on  i(s  very  acciiialc  sluti'- 
iTU'iil  of  wliiil  I  coiu.eive  (o  \w  llie  hiw  rocof^ni/,...!  |.y  nalions  in  Ihis 
nuiller. 

Thiii}.'s  whieh  ill  iheir  lu ■,.  ai.'  .■nniiiinii  pn,p,.rly,  as  Ih.'   pnMln.'l  .d'  Ih..   hi^h 

'"'"^'  '"■ siihj..,-|  In  any  .Inmiiii.Mi,  ami  im  iiali..ii,  .•nip,„ali.Mi,   «\-  in.livi.hial 

has  any  liglil  l„  i„n„np,dl/,.  I|„.mi.     The  iis •  ,.|ijny„„. '  lh..|ii  is  d.d..nniii,.d 

"'"""•-  ""'  '■il''''iis  ..r  any nali. y  ih..  laws  ,d'  Ihal  iiall.Mi.  hiil  Im'Iu djir..- 

ri'iil  naliniis  hy  inl.'nialinnal  law. 

••  Aiiri.:i.|.:  alCI.     Th,.  ad.ja....|il  s.'a,  I.,  a  ilislanc,.  nt   I  iiiarin..  l..aKiii', asiired 

Innii  l..w-wal..i-  iiiaiK,  i>  Ihe  l..ml„iial  >,-.,.  an.l  i ei- iialinnal  .Inniini.ni:   but 

I'"'"' '"'"iisliali.ni  I'nr  the  piiipns..s  .dih..  s..,iiiilv  of  Ihe  Slal..  <,r  Ih..  .•ainiiiK 

","'"'  »-'■•'' ll.r linns,  ,.xi,.nds  In  a  .lis! •.. -d'  i  ii.anne  l..af;ii..s,  i^.a^iivll  in 

III.,  sain.,  inann.'r.  " 

'I'll.'  \  marine  leaj,'iios  Ibi'  (he  Iwo  purposes  niculi<iui..l  I  do  ii.il  aduiil; 
ru)r  lur  Ihe  hill.-r  purpose,  wilhoul  Ih..  (pialilicalioii  whii^h  I  liave  nior.- 
Ihaii  oin'e  fjiven. 

"  Airnixi.:  til  I.  s..a  (isliin-  is  live,  hiil  in  Ih,.  lerrilm  ial  -eas  ih,.  li^dit  »( lishiiiK 
IS  ..|ii.iy,.i|  niily  hy  Chili.an  .■ili/.,.ns  or  .lonii.'il.'.l  rnr..ii;n..rs.  " 

■^;"'    " ^'   '■'*^>'  iii\''i'  is  (h..   Arfieniine  ll..puhli.'  ami   Ihal   was 

meiili.Mi...l   ill    Ihr    Cms,.,   j.ul   is    ii.d    a};aiu    ini.|ilioiii.<l    I   lliiuk    I   only 
ne...l  read  «|ial  is  said  in  fli..  Itrilish  Ar;.uni..nl,  p.  iS. 

'•  Til.,  laws  .d' Ih..  liopiihli.-  ar..  n.d  s.'l  <nil  in  Ihe  Uiiil,..!  Slalos' Appen.lix. 
I'll.'  slal..i.i,.„|  in  Mm.  llnil.Ml  Slal.'s'  Cas;.  is  imTely  Ihal   pr.d.rlinii  is  civ,'!!  I..  Ihe 

lni-s,.als  r..snrlin,«-  lo  Ihe  masls;  il  is  ind  si:.|...l  Ihal  Ih..  le-nlali.nis  ai xira  l,.iri- 

t.nial,  nr  thai  Ih.'y  apply  lu  IViroigners   " 


—  wm  — 

Till'  iicxi  rax'  is.)ii|iim.  This  mImi  ii|i|iciiriMl  in  llic  I'liiltMl  SIiiIi'xChsc, 
lull  it  iloi>!«  rinl  ii|>|><'iii' in  IIm'  Ai'^nnirnl.  Il  is  ilciill  willial  |)i);;t>*.):2iil'tlii> 
lli'ilisli  CiMinlrr  ('.iisc. 

It  is  aNi<  ^tiilril  lli.il  "  llir  .l;i|i;Uli'>i'  (inVrl'IMMi'llI  lias  laKrii  ^ll'|l~  Iciwaril  lln'  I'l'S- 
liiialinii  mill  |ii'i'S('i'Vatii>ii  of  (In-  riir-siMJs  at  llii'  Kiiiili'  IslamN  ".  Tin'  'Aliail  rniiii 
lliV''>l'>l<"l>s  III  INS:iri'rc'i'i'i>il  III  liy  \\a>  iirvri'lllratioii,  ami  mI  ImI'IIi  ill  Ilic  A|i|ii'liili\, 

ii'latrsin  Inlands  williiii  llii'   li'iiili>i\   nl'  .lapaii,  anil  l Ilirl'  law   is  m'I  rnilji  di' 

liii'iiliiuiril :  11(11  is  1 1  allr;:i'il  III  llir  l!asi>  llial  any  nl  lli>',la|iaii>'S(>  law  s  i  rial  i  up  lnsnal 
llsliflii's  liaM'  iili  lAlrnihiiial  (i|M-rali>iii.  riiillii  r,  llii'  l|i'}:iilaliniis  ol  \Hh:<  ili  iiol 
a|>|i<  ar  In  In'  now  in  rmri',  I'di'  IIk'  lull  nl'llrial  Mriniuaniliiin  sn|i|ilii'i|  mi  lln'  I  ',||i 
Drrriiilirr,  |s<i|.  Iiy  llii' nmrli'sy  nl' lln- Ja|ianr>i'  (iiiM'i'iiiiii'iil,  in  aiiswrr  In  a  cn- 
riilar  a>kiiif!  Ini  "  <  n|>ii'^  III  any  |irlnli'il  iliii'iinii'nl>  nr  Ki'imrls  ri'lfiriii);  In  ilii>  I'nr- 
si'al  li-liiiii"-  "  si'ls  Inilli  '■  llii'  M'Mial  lli'ijiilaliniis  in  Inifi'  al  Ilic  |iii»i'nl  liiiii'  ". 
nninnp  wliiili  llinsi>  nl  I'SS.'I  ail!  nul  ^i^l'll ;  ami  il  slali's  llial  IIuti'  arr  iin  nn'aiis  nl 
( lii'iKini.'  "  lnri>iuii  |in,ii'liii|'s  "  "  niilsiilc  Mil'  IIih'  nl  lii  i  ilmial  liiiiil  IImiI  liy  iiilrrna- 
liiiiml  law. 

Niiw,  sii  I'lir,  I  liiink  I  liavi- ili'all  willi  i-mts  lasi-  rili'il  on  lliis  |iiiiiil  : 
anil  nil  |ia;.'r  i'.l  nl'  mil'  Ai'^iiniriil  is  slali'il  llii'  niiirliisiiin  In  wliirli  I 
lliink  till'  'ri'ilniiial  is  inslijicil  in  iiiiiiin^  ii|iiiii  an  I'saiiiiniiliiui  in  di'tail 
of  lliesc  iiislaiices. 

Nniir  nl'llii'  ciiiinlrirs  alinvi'  s| ilii'il  innl'i'ss    In  rmiliiil  Ilic  killing  nl' seals  liy 

rxira  Iri'i'ilni'ial  |ii'n\i>inns,  nr  liy  iiiltiil'i'iinp  \mIIi  rni'i'i;:iii'i's  mi  llii'  lii^'li  sras,  ni' 
ill  any  nllni'  way  lliaii  in  ai  rni  ilaiiri'  Willi  lln'  |>i  lin  i|>li's  al^i-aily  rslalili-'lii'il  :  iini'  iju 
lliry  |iiiiri'ss  In  claini  a  |iiii|m'i  l\  In  ni  a  i  i;;lil  nj  pi  nlnlinn  nl'  M'aN  in  llir  lii;:li  si'a. 

Till'  lii>l  rniili'iilinii  nl  Mil'  I  iiili'il  Stall's,  that  sral  lili'  is  |>inli'rli.'il  liy  I'Xtia- 
li'llitni  iai  laws  nl  ullii'i'rniiiitlii'S  a|i|illi'alili'  In  Imripiirrs',  is  llirirt'nri'  slinwn  In  III' 
withnul  rniniilalimi. 

I  now  ninii'  III  till'  iii'xl  liiaiirli  ol'  this  ,ir^niiii'i>l . 

A  rai'tlii'i'iMinli'nllmi  nl'  the  liniti'il  Stall's  is  lliat,  mil  sral-lisln'i  ii's  nnl\ .  tin  I  nllii'i 
tislii'iifs,  all'  pi'dti'iti'il  liy  I'xtia-ti'riitniial  laws  nl'  nlhii  nalinn-,  ami  llial  lli(\  an' 

UXtl'lull'll  to  fnli'ifrill'is. 

Thi'ii  Ihi'i'i'arc  llif  Irish  uNslcr  lisln'rii-s,  llir  Srnlrli  hi'iiiii};;  lisliorins, 
liu!  (leylon  |ii'ai'l  lisliciics,  the  Hiit'insianil  and  WrsI  Anslialian  lishcrics, 
xshicli  may  hi'  rjillfil  ltrilishi'\am|ili's  :  ami  lln-  I'lirri^ii  i-xainpli's  aii'  h'taiiri' 
Algeria,  llalv|,  Noi'wi'f^iaii,  t'.iiliiinliia,  anil  Mi-xiiii.  Tlirsi'  I  will  cxaiiiiiii; 
ill  (ii'ilor. 

Tho  siihji'i'l  of  till'  Irish  nvstcr  lishi'rii's  which  rnint's  first  in  order  is 
reftM'i'ed  to  on  |iaf;i'  Kili  of  Ilic  I  nili'd  Slali's  Arjiiiincnt.     Il  savs  : 

•  Ivsti'i'  l)r(ls  in  llic  nprn  si'a  lia\i'  liii'ii  inailc  Ilic  siilijrri  nl'  >iiiiilai'  Ir^'islatinii  in 
Giral  llinaiii. 

A  si'ilmn  nl'  till'  Itritisli  "  Si-a  li^hriirs  Art,  isiis  ",  cniirii  icil  npnii  tin-  C.rnwn 
till'  ri^ilit  l'\  nnli'is  in  rniiniil  In  ivstiirt  ami  ii'i:ulatr  ilirifpinp  I'nr  nysliMs  on  any 
nystiir  lii'il  witliin  lirrnh/  niiji's  nl  a  sliaifilil  liiii'  iliaw  ii  lii'lwrn  Iwn  sprrilii'il  pninls 
nil  till'  rnasl  nt  IrrlamI,  "  niilsiili'  nlll \rlnsi\i'  llslicry  limits  ol  llir  Hi  itisji  |^|,.>.  " 

Till'  ail  I'Xtl'lllls  In  all  llnals  Spcrllirll  ill  llli'  nrili'l'.   wIli'llliT  lil  itisll  nr  InM'ijin, 

Now  so  far  (and  I  shonh)  like  llio  Tiihiinal  lo  follow  this  a  lillli' cIosi'In  ) 
it  states,  and  slates  cm't'eillx ,  thai  this  Krilish  •'  Sea  Kisheiies  Ail  IHC.S", 
which  /iritnn  fmio  a|)|ilies  niiU  In  snlijecls  of  the  t!iown.  and  no|  In 
foreiyiiers,  gives  lo  the  t'.i'own  the  right,  h\  Unlei'  in  Coiincil,  to  specify 
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l)oals,  svliclliiM'  lli'ilisli  iic  rmri^ii,  <iimI  so  liiiii;;  llii>iii  \Nilliiii  llic  i)|M>rali(ii: 
of  llif  \i'l.  \iiN\  I  mil  Mllniljiiii  lit  vnIiiiI  IIh'  lu-liitil  sliilc  of  llic  ciiHO  is, 
iiiul  III  liii'  riii'llii-r  I'aii  lliiil  nil  siirli  (li'iliT  lia^  lii-i'ii  cm  r  iiiiulc  lo  iiicliidc 

aii\  riii'i'i^ii  liiiaU,  anil  llial  IIiiti'  has  m-vir  I ii  aiu  a>st>i'lion  ol'  |io\»ei' 

iiiulci'  lliis  Ai'l  asa;;ainsl  an\  riiici^iiri' vNliali'MT. 

I  ini^lil.  Iiiil  I'lir  Mil'  \\a\  in  wliirli  il  has  iii'cii  rcriMTi'ii  lo,  ilisniiss  it 
viM'y  li^hllv,  lii-iansi'  al  jiaui-  <.IM  in  oiii'  ('.onnlei'  (lasc,  nlilin^lo  tliis 
inalliT,  s>e  niaKi<  I  his  slali'ini-nl  : 

As  III  lii'l.'inil,  llii'  lliilj'-li  (iiiM'iiiMiriil  li:n<'  iii'vci  as-iinnril  In  |iiil  ill  rmcr 
iiKiiilisI  riiii'i>;iirrs  aiiv  hyi'law-  iiiiili'  iiiiili'i'  'Tin'  Sim!  I'lsiu'iirs  ,\rl,  IStiM,  ' 
alli'i'liii^:  \vali'r<<  niiNiili'  li'iiildiial  liiiijis.  Ami  alllioii^ili  Iliis  Art  is  ri'lu'ij  on  in 
till'  I'liili'il  Stall's' Cii-^i!  as  aiilliiii'i/.ilii;' llli<  iisst'i'linli  III' jiirisilirliiin  iivit  I'nrolKniii's 
inilsiili'  lliiisi'  liiniN,  im  Iim'  law  having'  llial  rlVrrl  I'xisls,  ami  il  wunlil  hi'  I'milrary 
In  llii'  iHarliri'  ul  Ilii-  Kiilish  (iiiM'i  iiiiiriil  llial  .ni\  siiili  liyi'-laws  slmiilil  laj  iniulo, 
nnli'ss  ill  pill  sua  nil'  nl'snim'  TusiIn  willi  I  In'  I'liui'i  wlinsi'  siilijurls  may  lii'  anccliul. 

Now  llial  is  a  slali'iniMil  ol'  lail  ni\  IrainiMl  I'litMid,  s\\ww  ho  cunie  (o 
|ii'(-|iai'i>  liis  Ar^nnii-nl  iliil  mil  nii'i'l.  ami  rnnlil  mil  iium<I,  and  il  mif;hl  lu 
be  (|nilr  I'li  >  i  ;li  I'lir  lhi>  |iiii'|iiisi'  nl'  this  ilisi'iissiiin. 

Hill  llii<  nialliT  is  ^mii'  inln  InlU  in  Ihi-  Itrilish  Arf^ninonl  al  page  50. 

'I'lir  Slaliili'  |ii'riiiils  ilir  UiA\  I  isliii  v  ('.iiiiiiMls-.iiimTs  In  i'i';,'\ila!i',  by  liyn-iaws, 
oysli  r  iliril^'iii);  mi  liaiik>  '.'II  iiiilis  in  srawaiil  ol  a  ni'laiii  liiii'  ilrawii  linhvcun  Iwo 
iii'aillamis  mi  llii'  rasl  ^^a^l  ul'  lirl.iiiil. 

Williiii  Iliis  liiir  llii'  I'Sliriiii'  i|i'{illi  i>r  iinlriilallmi  is  nol  innii'  than  .'i  miles. 

Till'  Art  |iiii\iili's  that  llir  li\i'  la\v>  iii'  In  a|i|ily  iMiually  In  ail  linals  ami  |ii'isons 
nil  wlinin  tlii^y  may  Im  liiiiiliii^  ;  lint  llii'y  ai<'  iml  In  cmiii'  inln  ii|iL'i'alimi  inilii  an 
tliiliT  ill  ( jiiimil  sii  ilircrls. 

Till'  lliili'i'  ill  llninii'il  is  In  Ik  I'liiiliii;;  mi  all  lli'ilisli  si'a-lisliin;;  linats,  ami  mi 
any  nllii'i'  sra-ii^liin     Imals  s|ii'rilli'il  in  Ilir  (Irdi'i's. 

Thi'ii'l'iin  ,  lill  IhiTo  is  an  Oiiiir  sin'cH'sin^  any  oxccpl  nrilisli  sea 
lisliiiif;  imals.  il  has.  anil  ran  have,  no  a|i|ilii'aliiin  lo  any  olhur. 

Till'  I'arN  wliirli  have  nri'inii'il  siiii'i'  llii!  passing;  nl  tin)  Slatulc  arc  as  Inlluws  : 
Tlio  (;mMlllis^inrll'^s  liavi'  iiiadi'  a  li\i'  law  a|i|ininliiif;  a  close  time. 
Tin;  liyi'  law  w.is  |iiil  in  Inrri'  hy  (liilrr  in  I'.nnmil  of  llni  '.!!>tli  Ajiril,  I8(i!l. 
Till'  (liiliT  I'l'iiti'il  Mil'  piiwiT  j;ivi'ii   In  till'  Uiici'ii  iiy  tin.'  Art  In  specify  olhur 
l)i-sii|i'>  lliilisli  Imals  In  wliirli  llii'  livi'  lau    Uii--  (n  apply. 
Nn  nllli'l'  Imals  WiTi'  -n  sprrilll'll. 

rill' law  i^  tlii'i'i  rmi' i'\pii'ss|y  liniilril  In  lli'ili-'li  Imals  within  Ilir  'JO  niihs  II 
raniinl  hy  Ilir  In  iii>  n|  lint   \rl  il-i'll' apply  l<i  any  rni'i'ii;n  boats. 

II  wniihl  hr  rnnli.iiy  In  Mil'  piinriphs  mi  wliirli  llritisli  |i<j.nsla(imi  invariably 
pini'i'i'ils  llial  hyv-laws  slimihl  apply   In   Imi'i.i;!!  Imals  onlsiili>  tin'  ll-milr   limit, 

nnh'ss  pnwi'i' In  I'lil'm sinh  a  h\e-law  a;:aiiisl  tin'  imals  ul'  any  natimi  had  boon 

anpiii'od  by    t'li'iily. 

Till'  pin\  isimi  was  inscrli'il  in  Ilii'  Arl  In  prnviile  fnr  lln'  case  ol'  any  sacb  Treaty 
bi'in^'  rnli'i'oil  into. 

Thi'ii'.it'tor.  willimil  sm  h  I'liajiliiij;  piuvisinn  in  Iho  Aft,  tin:  (Jiifon  would  pos- 
sess no  pnwrr  In  iiiaki'  an  niiliT  in  Cmnnil  luiiiiiiiif;  Inroi^tii'is  williin  tbe  .\it. 

Till'  siali'iiii'iil  III, nil'  III  llii'  t'liilrd  Stairs'  (lase  is  tliri'i'I'nro  Inai'i'iirali'. 

Voii  see  llierelore  Ihe  ohjcil  of  Ihe  asserlion  of  Ihal  |iowcr  :  lierutisc,  if 
u  Trealy  should  lie  made  with  any  nlher  Stale  Ihal  ini^hl  lie  iiilei'eslud 
iti  Ihis  lishei'^,  Ihe  IJiieeii  wonhl  ha\e  liad  no  jiirisdiilioii  to  a|i|ily  it  lo 

Ui'i 
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persons  oiilsitit'  llic  llii'ct'-inili'  liniil  nlhcr  lli:m  her  own  siihjcc  's.  iiiili'ss 
the  Sdiliili'  jiavi'  Iht  cvpri'ss  iMiwcr  >ii  In  do. 

Now  llic  iii'Nt  ciisc  ri'T'Trril  lo  is  llic  Scolcli  llciiiiif;  l''ish('i'\  ;  iiiid  piv- 
(■is(<l\  lliu  sainc  lliiiii;  iiiav  lii>  sjiiil  of  lliis  : 

Itv  llic  Ai'l  iif  ISST.  .'i-2  aiKJ  .1:1  Vii'l,  liip,  'jl.  a  il(i>c  linn'  i>  inuviilcil,  ;iil(l  Iraw- 
iiiii;  i'*  |iniliilpll('il  williiii  IIh'  mirdi  im«|ciii  Imli'iilali'iii  nl'  llic  im,i>I  i>['  Scolland; 
tlio  IliU'  '>\  lilliil  is  iliawh  IVoiii  DijiiiMii^hv  IIimiI.  in  Cailliiios  In  llalliav  I'ninl, 
ill  Micnli'i'iisliiic,  a  (li>lan('i'  nl  SO  iiiilcs. 

I'i'iiallic'.s  ail'  iiiipiisrii  on  any  pi'iMin  iiilriii^in;:  llir  pi'i>\i>lon>  <<[  ihc  Arl. 

Slrcsi  is  liiiil  in  llic  I'liilcd  SlalesCaso  i>n  llic  umils  "  any  pcisnn;  "  ami  llic 
slatcincnl  is  inaili^  llial  "  llic  Arl  is  imt  coiilincd  in  its  npi'iMlimis  In  lliilisji  sulijccls. " 

I'liis  >lalciiicnt  is  al  variaiii'c  willi  llic  piimipli's  nl'  liiiijIiNJi  lcgi>lalinii  anil  llic 
practice  nf  llic  Kc.nlisli  Cniiils  in  inlii  piciiiii;  Slalnli-^. 

••  Any  person  "  is  a  Icriii  miiminnly  iisimI  in  l-;iii;liv!i  Slaliil'-ili'alliii;  uilli  nH'cnci's, 
anil  il  is  invariably  ajiplit'd  In  mkIi  p.  rsniis  niily  asnwc  a  duly  ipf  (dpcdiciicc  In  tlio 
lliilisli  Parliament. 

'I'lial  is  lo  say,  sn  liir  as  ilicircvlra-lcrrilcirial  a|i|ilicali()ii  is  (•(iiicfi'iicd. 
ISiil  I  laiiiiol  lii>l|i  lliinkiii^  llial  Nvilli  ri'^anl  jo  all  Iliis  class  ul' cases,  il 
licljis  llic  Triliiiiial  vcr\,  \ci\  lillli'.  if  al  all:  lice-  isc,  sii|i|Mi>iiij;  il  were 
lo  lie  inailc  clear  llial  llicrc  was  n  rase  in  which  a  l.c^islaliire  had  all'ecled 
Id  bind  I'lirei^iiei's  outside  li'iiilorial  iiiiiils.  llial  iseilhera  };ood  law  oi' a 
had  law.  II  does  nol  make  il  iiiliM'nalioiial  law  liecanse  a  |i^i!'!iciilai'  Power 
lias  aiVeeled  lo  iisiii'|i  a  jiowcr  which  inlcriialioiial  law  does  not  wari'iiiil 
il  ill  assiiniin,u.  I  shall  lalcr  iia\e  to  call  allciilioii  lo  cases  illiislialiii^ 
Ihis  |ii'iiici|ilc  oT  Hie  coii^liiiclioii  of  iiiilish  Slaliiles  which  i  lia\e  heeii 
rererriii;;  lo.  namely,  Ihal  il'  llie  words  ol'  a  Slaliili'  are  general  in  ils 
a|i|ilicalioii  lo  all  jicrsons.  the  iiiiirorm  rule  id'  con-lruclioii  is  Ihal.  exlra- 
lei'i'ilorialls .  il  a|i|ilics  oul\  to  Ihosc  who  arc  siiliji'il  lo  the  laws  of  Ureal 
Itrilaiii. 

Now.  Ilie  ne\l  ease  cilcil  is  llic  (.cvloii  I'c.irl  l'i-licr\ .  and  I  mav  sa\  in 
passing  Ihal  Iliis  is  a  -iihjccl  which  iii.i\  Im  referred  |o  under  a  diU'erenl 
head  ol' claim.  The  ennlilioii  ol'  Hie  memhcrs  of  llie  Triliuiial  may  he 
|ios>il)iy  aide  lo  sn|i|ileiiienl  m\  ^caiil  inrormalioii  on  the  sulijecl.  hnl,  as 
till' as  I  l\now.  Iliese  li'-liei  ii'>  orCi'vInn  nud  liiihreiii  >laiiil  in  a  position 
pert'ccllx  iiniipie.  Mow  old  iIicn  are.  Id I  know.  Some  of  m\  lear- 
ned friends  have  said  Ihal  lliev  are  old  eiioimh  lo  lie  iiiciilioiied  in  llero- 
doliis.  I  do  not  know  how  Hie  lad  i-.  I  liase  mil  liceii  alih  lo  veril'v  it; 
liiil  Ilie^c  facK  are  iindniiliS'd  Ihal  for  iiiaiiv  ueiier.ilioiis  Hie  owners  of 
the  lenilol'V  of  Cevloii  have,  with  the  anpiiescelici'  of  all  oilier  I'owel'S 
of  the  World,  heen  allowed  to  claim  to  cvercise  dominion  in  respect  of 
tliese    l''is|ii'i'i('s    whicli    are    coiitij;iiou-    lo   Hie    coa-l   hut    which   evteiid 

heyiiid  llic  till miles  of  the  territorial  /one  or  hell.     Those  fuels  are 

nndoidiled.  and  I  care  not  whelhcr  the  lille  is  wilhoiil  a  Haw  :  il  is  a  title 
wliich  lias  heen  I'ccumiiscd  for  a  liieat  manv  \e.ir*;  ha-  heen  acipiiesced 
in:  and  as  to  v  liiili.  m>  f^u-  as  I  know,  no  di-pii|e  has  ever  oceni'ied. 
There  i>  aUo  the  coiisideralioii  wliellier  Ihis  case  mav  md  he  referalile 
lo  a  (liU'crent  consideration:  it  mav,  po«-ilih  lie  founded  upon  exclusive 
possession,  from  their  contij;uitv  lo  (he  sli  nc  and   from  the  manner  ill 
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wliicli  llic  lislii'i'ii  •;  iirc  lli.-nisi'lvc-i  ciirrii'd  mi.  \\\  icurn.'d  friend  Mf  Carli'i' 
was  \i'v\  (.i.w.'iliii  ill  r,'iali(iii  In  the  siifips-don  lliiil  (ln'  claiiii  lo  llio 
Ccyioii  rislicrics  was  dcfoiidi'd  iipoii  liio  firoimd  liial  you  cnidd  oi'cii])y 
|Mirli(iiis  (iI'IIm'  sea  away  IVoin  liii'  land:  aiiii  he  llicri  proicodi'd  lo  say 
liial.  if  llial  was  so.  Ilii'ii  ail  llial  a  Nalioit  iiad  In  do  was  io  discover  wlicro 
llicrc  was  a  xaiiialdc  IVediii;;  iiaid*  for  some  \aiiiai)!!'  race  of  lish,  aiid  imoy 
il  oiil  wiicrc  \oii  could  j;i'l  a  i)oli(>Mi  sullicicul  at  ail  cvculs,  to  |ilaiit  your 
leads  u|iou  llio  jtrouinl,  —  lo  i)uoy  ou(  IIHt  s(|iiari'  uiilcs.  or  I'OO  snuaro 
miles,  leave  llio  buoys,  aud  sa\    •   Tlial  is  our  l''rrilor\.  " 

I  uiusl  ask  llie  Triltuual.  is  llial  au  arjiuinenl  wliirli  is  lo  lie  Irealed 
seriously'.'  Is  llieiv  any  aiialof;y  lielwecit  thai  rase  and  Ihe  occujiation  of 
a  very  small  poi'lioii  of  (he  ii.illom  „\'  Hie  ^eu  i  o/ili^'iioiis  {,,  aduiilled  lurri- 
lory.  and  Hie  pursuil  lliere  ofHiis  |iarlicular  lisliiu.u'?  I  suliuiil  liial  Hie 
aiialopy  does  uol  exist,  and  the  illu-tralioii  is  one  lliaf  is  \erv  siraiiied. 
There  is  uudoiihledly  some  warrant  for  the  di-;tinrlioii  helween  Ihe  ea-^e 
of  these  lisherics,  whether  the\  are  (>ei,r!,  or  ulielhrr  the\  are  coral,  or 
whelher  they  are  ovsier,  and  lhert>  is  an  nhvioiis  disliuclion  iu  fact, 
bolweeii  a  fishery  of  that  de.si  ri|ilioii  and  one  whiili  depouds  on  the 
pursuit  of  any  free-swimmiiii;  lish  in  the  Ocean.  Chief  Justice  Cocjvhurn, 
ill  that  <Mse  of  the  {hinii  v.  /(n/f,.  which  has  heen  so  ofleii  rclerreil  lo. 
savi^  that  a  porti(Mi  of  the  lied  (d'tlie  s(>;i.  NNhere  il  can  l».'  physically,  per- 
manently occupied,  may  he  suhject  |o  uccupatioii  in  She  >ame  iiiamier 
as  uiiocni|iied  lerrilory;  Valtel  al-o  is  cited  upon  pa-*  ;.i2  of  our  .\r^(i- 
mcnl,  he  savs  : 

Who  can  iIiimIiI  llj;il  the  pe.iii  tisjiciie-^  ,,{■  l!.ihiviii  .mil  I'.Mvi.m  m.iy  Ijwriilly  ho- 
coiiic  |ii(ipcrl\ '! 

Mr  Justice  Harlan.  ~  \\  liere  i^  Chief  .luslice  CoiUmrnV  judi;:moiil 
reported? 

Sir  Charles  Russell.  —  II  is  in  the  Law  lieports,  LMAiheipiei' l»i\ision, 
at  paf;e  (i;{.      I  can  lend  any  of  the  'rrihiinal  the  llO(d^  if  (hc\  desire  il. 

Mr  Justice  Harlan.  —  Ves,  I  should  like  In  sei-  il. 

Sir  Charles  Russell.  —  I  may  have  to  refer  to  it  a  liltl(>  lalcr. 

I  must  refer  now  to  the  An-lnilian  I'earl  fisherii's  as  anolher  iiislancn 
of  a  clear  uiisnnderstaiidin;;  on  the  pari  of  ni\  icanied  IViiHids.  (hi 
pai;e  '.V2  of  (iiir  .\rf.'niiieiil  we  shite  thai  — 

III  llii'  riiilci|Sl;ili's  Cii-i.'  icIViv;   c  is  lliii«  iiiiid.'t"  Ilic  Aii-!i  mIi.iu  li<liri  v  laws  : 
"These  Statiilcs  cxiciiilecl  llic  Iciciil  ir-Mlatiniis  nC  (hi-  twn  .  ,,inih  ies  iiiriilinne'l 

((.)ai'c'nslanil  and  WisIitii  Aiislialia'  tn  ilrliiii'il  areas  nl  liie  n|ii'ii  si  a  nl' wliicli  Ihe 

ni'iNt  iTniiilc  poiiils  aiv  alimil  •.'.'id  iiiilos  riniii  llic  (•n.i^l  ni  niiiciislanil  .unl  alnml 

tain  miles  IVdiii  Ihc  roasl  nf  Wcsleiii  Aiislialia  ". 

II   siiilici's  III  piiini  out   Ihal  lliesc  slaliilcs  are  in  c\pises<  icrnis  rnnliiicil  lo 

Iti'ilisji  ships  anil  Imals  allarlicil  lo  Kiilisli  ship. 

The  reference  is  lo  pa^e  2'i:{  of  Ihe  liiiled  Stales  Ca-e.  This  is  (lu> 
passafje  : 

'I'lie  pearl  lishcries  orniieenslaiiil  ami  Wesli'ili  Ailslralia  were,  hi  Ihe  ye.iis  |nss 
anil   ISS!t,  iiinile  llic  salijcct  of  ri'Kiilalioii   hv  Iwo  slaliilcs  ciiacleil  hv  Hie  h'eilcrril 


—  I  IKS  — 

(ioniH'il  of  Aiislraliisia.  Tlit'si'  >i|;iliilrs  cxIciicIimI  |Iii>  IdimI  icfriiliiliims  nl'  llio  (wo 
I'oiiiilrii's  niciilioiii'd  lo  (Icliin'il  mcas  nl'  llio  ci|ii'n  sea,  of  wliicli  llic  riio^l  n'lnnli' 
|ii)iiils  me  nliiiiii  Iwo  liumlii'il  ami  IH'ly  iiiili's  IVoiii  Hit'  coasl  >>r  IJiii'i'iislaiid,  and 
illioiit  six  liiindi'oil  mill's  I'loni  Ihc  roasl  ol'  \vc>li'rii  Auslralia. 

General  Foster.  —  Wo  jjjo  on  lo  say  llial  llicy  an'  coiiliiinl  lo  Krilisli 
subjeels. 

Sir  Charles  Russell.  —  Vt>s  Unit  is  jiisl  wlinl  I  am  p)in^'  lo  read  : 

Tlios(!  acts  arc,  liy  llicir  Iciiiis  liiiiili'd  in  tlii'ir  iipiMaliiins  In  lliilisli  subjects, 
(.Xiui  IliororoiT  of  coiirst!  have  iiolliiiij,'  lo  do  vnIHi  llie  case,) 

but  as  Sir  (iciirj.'c  Hadcii-Powcll  has  pniiilcd  niit,  in  a  recent  aildrcss  dclivcrod 
before  tlie  Association  for  (he  Oodilicalion  ol  the  Law  cd  Nations,  the  rcnioli'iiess  of 
theso  wnlors  renilers  it  prnetieally  irii|iossildi'  for  foreijin  vessels  (o  parlicipale  in 
tbo  pearl  lisheries  witiioul  enleiin^'  an  .Vnstralian  poll,  and  tliendiv  rendering;  tliiMn- 
selves  ann'uable  to  Australian  law. 

Quite  so,  llial  is  wliai  I  have  het'ii  saying,  ami  wliv  llial  should  have 
been  cited  I  do  nol  know. 

Then  Ihe  nexl  case  is  llie  law  of  {'cance  as  In  which  Ihe  'rcihiinal 
have  the  l)esl  means  williin  Ihcii-  reach  of  ini'oiiniii;;  Iheiiiselves  if  we  do 
nol  explain  il  coiTcclh .  h'tance  is  relerred  lo  al  |ia(;e  Ki.'l  of  Ihe  llniled 
Stales  Argument  thus : 

l.e^'islation  id'  the  same  i  haractci'  has  aNo  taken  place  in  France  and  Italv  in 
rcfprtMice  to  coral  leel's  ill  the  iipcn  sea  and  outside  the  .jiiri-iiliilional  limits. 

Tlip  French  law  of  ISiii  lelatiii;:  to  the  cmal  lisheiir*  nl'  Alireria  and  Tiini^ 
required  all  llsherinen  to  lake  mil  licen-es  In  lish  iinvwheie  mi  Ihe  cnial  hank-, 
which  extend  inio  the  Mediteirane.iii  7  m/A'.v  IVoiil  slmic.  In  addition  In  this 
license  all  fnreij.ni  li-hernien  were  icipiiicd  In  lake  mil  p.iteiit-  lioin  the  llnvcrii- 
inenl.  for  which  a  considcrahle  sum  had  In  h>'  paid:  and  liv  Ihe  recent  act  nf  |S8S, 
foreign  lish 'iineii  are  prechided  ciitiiclN  I'rnin  Ihhin;.'  within  .'I  iiiile-  rioni  shore, 
apparently  leaving' (he  t'lirnier  repulalinn-  in  tnic,'  with  respeel  In  such  portions  of 
the  coral  hanks  ,is  lie  outside  nl  tlm-c  liniih. 

^0W  we  have  deall  with  the  wlmleorihe  {''reiich  le^;islatioii  which  Ihej 
mtMitioiieil  ill  Iheic  original  case,  hut  when  iiu  learned  IViend  comes  lo  his 
Ai'gnmiMit  Ihe  oniv  |ii)inl  which  is  made  t'ciales  to  Ihe  case  oi'  Algeria 
and  Tunis,  and  I  think  I  inusi  lioiihle  llie  Trilinnal  with  a  short  rerereiice 
to  sviial  we  say  ahoul  lliis  sui>jec|  al  |)ii!;e".ti  of  the  Itritish  C.onnler  Case. 

Tlie  United  Slates  Case  says  (bat  the  Decree  of  tlie  (lltb  May  ISii-J.     - 
"  went  so  fai'  as  In  prnvide  in  tciin-  Ihal  iiiider  certain  ciii  iiinstancc-.  li-tiin;.'  inii:li( 
be  prohihited  n\cr  area-i  id'  (he  sea  heymid  .1  miles  linin  simic   ". 

This  Decree,  nf  which  Article  -J  nnly  is  set  hirlh  in  the  Appendix  (n  the  I'nilcd 
Stales  Case,  is  ^ivcii  at  lenirth  in  the  Appiudix  tn  Itii-  CMimter  I'.a^c.  \ilii  |e  I  has 
(be  hdlnwin;:  paia^'iaph  : 

'  I.es  pel  heiirs  soul   tenu-  d'nhsci vcr,  dans  Ics  iners  sitin'es  mire  les  coles  de 
l'''rancu  e(  celle  dii  Itnyanine-riii  de  l,i  llrande  lli'ela.:;iie  el  d'Irlande.  Ie~  pie-crip 
(ions  de  l.iCnllvenlinn  dii  'Jamil  Is.l'i.il  dii  lie;:  lenient  liilcrnalimial  dii  -J:t  jniii  I, SCI. 

This  slinws  Ihal  I'Vencli  suhjecK  nnlv  are  alh'di'il;  Inr  the  linvei  iiiiieni  ilid, 
and  could  hind  its  siihjecls  niily  hy  Ihe  Cnnvenlinii  nl  IS.'I'l. 

Article  •.'  i-  as  hdlnw-  ; 

'  Sur  la  deinande  lies  prud'hnnimes 

The  President.  —  A  prud'iimnnie  is  a  sort  of  Alderman. 


—  US!)  — 


Sir  Charles  Russell. 


•  Sur  la  (Ic'iiiandc  dcs  iniiiriiniiiincs  ili's  iifrliciiis,  ili'  Iimiis  (lt''lc^},'"''s  f'.  '>■  <l6faiit, 

(les  syiidii-sdrs  jjcns  di'  r,  ciTtaiiiis  pr^jirs  priivctil  (Hit  li'rn|iiiiaii-t'iii('nl  iiilcr- 

dites  siiriiiii'  rlcndih'  di'  iiu'c  an  dcia  <1(!  ;i  millcs  ilii  lilKiial,  si  ci'lli'  nicsuro  csl 
roiiimaiidi'o  par  linliiiM  di'  la  coiiMivalidn  drs  londs  dii  dc  la  pi^clii'  dc  poi^soiis 
dp  passaf;o. 

Thai  is  "  I'roo  swiinniiiif;  lisli.  " 
The  President.  —  Yes. 
Sir  Charles  Russell.  — 

'  L'Ari'Cli'  d'iidcKliclimi  csl  piis  par  lo  I'l'^ftd  Maritime.  ' 

Tlicii  dill'  ('.iiiiiilcr  Case  conliiiiips  :  — 

II  is  not  alli-Kotl  ■:  ■!„.  riiilcd  Slal.'s' r.aso  thai  tlip  p,,wcr  Ihus  fjivoii  lias  lioen 
actrd  on  as  a-ainst  luM^i-nrrs,  ami  il  is  siiliiiii||(>(l  thai  Arlicic;  -i  was  nol  inteiulod 
l(iaiilli(iri/.f  iiyr-iaws  allcilinf.'  loiciKni'is  lii'vond  Irrrilnrial  liniils. 

'i'lii'  coiislriirlidM  which  supposes  llic  Dimt.x!  to  apply  In  forciunors  assumes  il  to 
assert  an  antliurily  l.i  piolilliil  llshjn-  to  all  nations,  nnliiiiiled  in  the  sideelion  of 
thi^  kinds  of-  tish  1..  whicli  the  pndilliition  may  apply,  eitlier  as  l,>  Ijieir  hein;,'  "  lo- 
calcd  "  near  Kiencli  roasts,  or  as  lo  their  hein-  (hose    in  whieli  rrance  has  •'  an 

interest,  an  industry  and  a  ronu re 'and  assn s  that  the  proliihilioii  may  extend 

to  mere  "  llslies  .dpassaire  "  in  vvlneli  the  inleresi  of  j'ranre  is  only  that  which  it 
'"'•*  '"  ' """"  "i'li  olheijiatious,  and  may  apply  tn  uvery  partol'thn  high  seas, 

I  oniil  Ihe  iiileiveiiiiii;  |i;issaj;e  :  il  Iheii  proci'ods  : 

Tlie  exlenl  to  whirl,  j.-ianre  ehiinis  lo  le-i.jate  f,,r  lorei),'n  lis!    ri i  is  now  re- 

i;ulaled  liy  the  Law  id  llie  tsl  M.nvh  l.sss. 

.Vrticle  I  says': 

"  La  pc'iehe  est  inl.'rdile  aii\  lialiMux  etian-ers  daiis  les  oanx  lerriloriales  de  la 
Fraiiee  el  de  r.\li;frie,  i'm  dee.i  d  nne  limite  cpii  e-t  llxee  a  .1  milles  niarins  an  jarfje 
di'  la  has>i'  iner. 

The  United  Slates'  Case  pi-oceeds  : 

"  ^'i'"!!' ■;  laws  have  also  heen  en.irtid  hy  Krance  lo  pndeil  and  re^riilale  the 

.■oral  llsheri.'s  or  Alp'ri.i.  I.olh  ;,s  |o  natives  and  foiei-iiers,  and  Hie  eoral  I.eds  so 
rej;iilateil  exleiid  al  s.mie  poiiils  as  |,w  as  7  miles  into  the  sea.    " 

This  is  not  veriliiil  hy  pai  lieiihns  or  I'videini'. 

It'  lliiil  iiiiswer  is  ill  iiiiN  wiiy  iiinim|.lf(c,  I  wmild  iisK  yui  Id  he  f{,,o,| 
oiioiifih.  Sir,  III  iiil'oi'm  \..iir  .ollcajiiies  wlial  il  in.iy  he  neeessitrv  lo  know 
riii'lhi'i'  aiiiiiil  il. 

Thi'  iii'Nl  ease  is  Ihal  iiC  Ihe  Al;;i  •iiiii  Coral  JMsheiie^,  wliieli  I  have 
ah'eadv  iIimII  with    as  |iai'|  ol'  I'Vaiiec. 

The  iicvt  is  Ihe  llaliaii  tairai  fisheries,  ivt'erivil  lo  mi  pap'  .'i.'i  of  our 
.\fj;iimi-iil;  ami  I  will  eoiijenj  mxself  willi  reading  the  olisiTvalioii  which 

Ihe  Marquis  Veiiu-la  was  -oud  e -h  In  iiialM-  ill  llie  eoiirse  (,!'  iii\  jcanii'd 

IVii'iid  Mr  Coiiderl's  ar;;iii I,     It  will  he  rnuiid  at  |iai;e  ;;7(»  <if  Ihe  |iriul. 

I  will  say  inre-aid  to  the  ,dis,.|Mi|ion  ,,1  Mr  Coiidei  I  that  the  Italian  Derives  do 
nol  apply  lo  loreifjinrs.     The  three  Decrees  .ited  in  tliii  Qiso  of  Ihe  United  Slates 

are  an  addilion  to  Ihe  ll,.-ii|ali I  No\eniher  l.llh,  I.SS-J,   which  is  made  1. 1  apply 

the  law  of  March  ith,  |S77,  on  lisjnn-,  and  this  law  in  its   1st  ailicje  as  well  as  Hi,. 

lleKiilations  liniils  their  /.on,' of  applnation   to  Ihe  territorial  wali'rs.     The al 

Hanks. if  Seiaeea  wli.'r.Hishery  was  loihiddeii  f.ir  s. ■  liiiiu,ar.'  .lutsido  Ihe  lerrilo- 


—  iitin  — 

rial  walrrs;  sn  llmsc  Di'ci'ci's  wcri'  iml  ii|i|ili(iili|i'  In  I'lU'cifriioi's  il'llioy  wont  llicrc; 
l>iil  llu'  iiiiliisliv,  ill  r.irl,  is  I'M'Iiisivciy  caiiiiMl  i>ii  liv  llaliaii  rili/eiis  I  iiicsl  ailil 
liiiwc'vci'  llial  lliis  prnhjIiiiiiiM  lias  iinw  lu'cii  ri'|iral>'il. 

Mr  Coudert.  —  Yes.  I  \va<  ciiinin^'  in  Ihal  iiui'slion,  Hh'  (lislim-limi  lii'hvi'iMi 
cilizciis  ami  I'l.ii'iffiii'i's,  ami  llu  piivili'irc'  Ihal  Hi.'  rule  wmilcl  ^ivf  lo  rmcijiniM's  dvit 
cili/.cns.     ((!'  cniirso.  if  a>  lln'  Arhilralnr  says,  ami  I  cli'<iii'  l(t  lie  iiislnnlcd  by  liini. 

Marquis  Visconti  Veuosta.  —  II  is  a  i|iii'slioii  of  lad. 

Marquis  Visconti- Venosta.  —  Tin.'  (jiit'slinii  ol'  I'lul  is  llml  lliis  does 
mil  iipplv  lo  roroi};ni'rs. 

Sir  Charles  Russell.  —  Then  we  have  iio\i  llio  Norwcf-iaii  Wliiilo 
Fislu'iics.  which  an'  ini'iitioiuMJ  in  llio  C.ax'  ul' Iho  I  iiilivi  Slates,  hiil  not 
relerred  lo  in  Jie  .\i'f;uineiil  of  my  leaiiiecl  riiemi.  .Mr  I'lielps.  \N  C  have, 
nt  |ia^e '.Mi  iiroiii'C.oiinlri'  Case,  ileall  wilii  llial  mallei'. 

.\s   In    N'nrway.  Ihi'  I'liili'il  Sliili's  Case  says  llial    llic  priiiriiili'  nl' cniileiitinii  (,')) 

of  llip  rnileil  Stales  as  set  out  at  |iaj;e  7i,  whicli  I  will  refer  lo  in  a 
moment 

is  rrinjiiiisi'il  in  a  Slatiilc  Ini'  llic  piclccliuii  nl  wli.ilos.  •  in  Vaiaiifti'r  h'inrcl,  an  arm 
III'  till!  npi'n  sea  almiil  :i-2  niariiii'  miles  m  wiiltli.  Tlicri'  is  iinlliiii';  in  llic 
Norwi-ffiaii  laws  s|.|  imlh  m  ihi'  .\ppi'nili\  In  llic  t'liili'il  Slales"(',asr  In  slmw  that 
they  apply  In  rnrciiincis  at  all.  H'  llii'v  i|n,  llicn,  as  n'^iaiils  Varaiijior  fionl,  llie 
(|iii'slion  may  1m'  wlirllici'  n|-  iinl  II  lii'lniit.'^  In  II iiiiii'i'  wali'is  "of  N'mway. 

Mr  Gram.  I  sIkuiIiI  onl\  wish  In  say  il  is  iiiiile  line  there  is  no- 
Ihiiif;  in  llie  .Nm-wi'^ian  Law  which  e\|ii'essl\  shows  Ihal  il  is  inlemled  to 
a|i|ily  lo  I'oreijiiieis;  Inil,  as  a  mailer  nl  lad .  il  is  dirccled  a^'ainsl  forei;;- 
m-rs  as  well  as  aj;.iiiisl  .\oiwef;iaii  cili/ciis,  —  Ihc  I'iords  are  considered 
III  he  inlci'iiir  walers  as  a  rule. 

Sir  Charles  Russell.  —  ^es.  \s  u  mailer  of  fact.  1  helieve,  I  am 
ri^hl  ill  savinn  Ihal  no  i|ni'sliiiM  lia^  over  arisen  as  lo  the  necessity  of 
a|i|il\inf:  as  aj;ainsl  foreigners  miy  |iriiici|ile  of  exclusion. 

Mr  Gram.  —  I  hey  vmir  |iardon.  .Norway  has  a|i|ilii'd  llie  |ii'iiiciple 
a:;aiesl  f(irci;:ti  siihjeci  -  in  Ihal  jiarl  of  the  counlrv . 

Sir  Charles  Russell.  —  I  was  mil  awai-  of  Ihal.  rerhaps  \oii  will  he 
^oiiil  enoii^ih,  sir,  lo  li>ll  Ihe   Vrhiiralui's  Ihe  resull  nf  llie  conlenlion. 

Mr  Gram.  —  Il  has  always  heen  maiiilained  Ihal  Ihe  i'ioi'iis  ai'e  imiei' 
waleis  auainsl  foreigners  as  well  as  a;:ain-l  .Nnrwe^ians. 

Sir  Charles  Russell.  The  slalemeni  in  Ihe  \rf;umeiil  is  Ihal  if  Ihe 
law  appiie-.  In  fnieij.iieis,  ;oiil  is  pill  ill  I'nrce  aj;aiiis|  fnrei^ners,  Mien  as 
i'ei;aii|s  Ihe  N'araii^er  l'"iniil,  Ihe  ipieslimi  is  whelher  il  does  or  does  not 
iieloiifi  In  llie  inner  waters  nf  .Norway  nr  fall  wilhin  Ihe  principle  nf  land- 
locked walei's. 

LordHannen.  — .\nd  il  liirns  eiilire!\  nn  Ihal,  SirC.harles.  Thet|iies- 
lioii  is  snleJN  wiii'lher  Ihese  .ire  iiilerior  waters. 

Senator  Morgan.  —  What  is  llie  widlh  nf  Ihese  interior  waters, 
or  (lords? 

Sir  Charles  Russell.  —  I  have  iu'<l  read  il.  Sir.     Il  is  IL'  miles. 


—  lltil  — 

Senator  Morgan.  -  Tim (  iimsl  he  a  f^ood  \\a\  IVoiii  llio  lliivc  mile 
limit,  soincwiierc. 

Sir  Charle8  Russell.  —  Vcs. 

Senator  Morgan.  —  II  is  the  .Niuwegiaii  cdii.stiuclioii  dl'llie  lliivu  iiiilo 
limit. 

Mr  Gram.  —  Tli.>  dislamv  is  cahMilalcil  fn.iii  llio  iiioiitli  of  llic  lionls. 

Sir  Charles  Russell.  —  I  lliink  I  may  nMiiiiul  Sonalor  Moi-aii  thai 
there  art!  hays  (III  llicAmcricaii  cuast  —  jtclawaiv  Hay  for  inslaiu'o— wlii.li 
iiiiy.'  hcoii  daiiiicd  l)\  Ihc  liiili'd  Stales  as  comiiifi  williiii  llial  |iriiici|)!c 
of  inner  wali-rs,  !aiid-lo(ke<l  waters.  alllioii!;li  Ihev  are  wider  at  the  iiiontli 
than  Varanp'r  l-'iord. 

Senator  Morgan.  —  I  Kikiw  o(  no  eas(!  in  which  that  (|iieslioii  has 
been  hrou-hl  up  I.etweeii  the  Inited  Stales  and  any  foreif;ii  (iovernmenl. 

Sir  Charles  Russell.  -  That  is  another  mailer.  I  was  merely  suj;- 
(,'cstiiij;  thai;  and  Itliiiik  S.Miator  Moi-aii  will  admit  the  im|>eaehmeiil. 

The  President.       This  all  shows  that  we  must  he  e\tiemel\  prudent. 

\\i>  will  iKil  allempt  to  detine  what  is  meant  hy  territorial  waters; 
and  I  believe  indeed  that  (|iieslion  is  not  hefon;  ns. 

Lord  Hannen.  —  I  think.  Sir  Charles,  yoii  will  tind  it  was  hron^dil  up 
with  referenee  to  the  lia^  of  JMindy,  hefor,;  an  Arhilration  of  which  I  have 
some  knowledf;e  ;  and  it  was  decided  that  the  l!ay  of  I'niidy  could  not  bo 
claimed  h\  Kn-laiid.     The  I  nited  Slates  dispuled  it. 

Senator  Morgan.  —  Heeanso  there  is  an  .\nieri(an  island  in  the  Itay 
of  i'undv. 

Sir  Charles  Russell.  —  llowe\er.  as  the  learned  President  lias  said, 
it  does  not  touch  Ibis  (piestioii.  because  if  is  imt  put  as  an  evtension 
of  juri-^dietion  beyond  the  three  mile  limit;  but  it  is  based  iinon  the 
assertion,  rl-lil  or  wron-,  thai  it  i,  inner  nr  laud-locked  walei>  of  the 
lerritorv.  Whether  thai  contention  is  rinht  or  wroiif;,  it  is  not  iieeiissary 
to  einisider.  The  illustration,  whatever  the  case  is,  does  not  help  the 
ar^uinoil  put  f<irward. 

The  m'\l  reference.  Sir,  is  I,.  Panama,  which  is  referred  to  on 
pai;e  l(i:i..f  the  Ai-nmeiil  of  III,'  I  iii|,',|  Slalc.,  where  iii\  friend  says  : 

Siiiiilai'  ivsliiclinii-.  iipnii  t|„.  iHiiil  IMhTi  .s  JM   II pell  s,.;,  Iiavc  Urvn  lil<ewise 

illll'I'lMiSCll   hv  llll'   (MiM'lllIlli.lil   cl'  Cnliillllli;!. 

.\ilciivcl,\  III."  unvcriinr  ,,r  l>,ni;Mii;i  in  in.'  full,,!  Sl.ilr-.  dl Cnlnmiii,,,  j,,  |,s!lii, 
|ir..liiliile,|  llic  ii>,.  ul  (JiMM-  iii:icliiii,.s  l,,r  ||„.  cnil,.,  Ii,„i  ,,1   pcaiU  williii,  a  mtIjom 

ollhelliillnl  I'aiiam.i.  which  is  j IwciiiK,   aini  70  iiiarinc  inilcs  in  width,  ami  ol 

wliicli  Ihc  \,u>-i  rciiiMir  iioiiil  is  .1(1  iii.ii'iii,.  iiiih's  In, 111  Ihc  main  lain!. 


I'Vom  the  map  which  is  referred  to  an  I  si't  out  at  pa-e  \H\  , if  the  Kirst 
Volmiic  n\  Ihc  \ppeii.liv  I,,  llh.C.as,.  ,,rih  ■  I  nited  States.  i|  would  appear 
lliat  there  are  two  -ulfs  in  the  |!a\  of  I'aii.Mna.  and  iml  mic  as  niij;hl  be 
Hathered  from  the  aliuvc  slalemenl.  and  thai  belli,  nr  ar  least  one  of 
lliein.  ma\  fall  within  the  principle  of  emliaved  walers. 

Oiireommeiit  upon  this  matter  at  pa^e  «m;  ,if  |b,.  C.uiiler  tias.-  is  this. 
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Till'  law  111'  PaiiaiiiH  lu'xl  ri'lViii'il  to  apiilirs,  -mil  is  alli'fii'il  In  apply,  mily  I" 
prarl  li^lirrli"^  as  In  llir  llllr  nr  waul  nl'lilli'  In  wliirh.  nr  llirir  prnxlmilv  In  islaiiils 
nr  rnasi,  iii'  wlirlluT  ill  iiilaml  wali'is,  imlliin;.'  is  •■alil.  Nnr  is  IIh'ic  aiiylliiii^'  In 
slinw  llial  till"  law  ill  i|iii'»linii  applirs  In  |nii'if;iii'i's. 

'rii('  assi'iliiiii  ill  III!'  liiilril  Slairs' Casi'  a>  In  Ijic  aira  all'i'ili'il  liy  llii  law  is 
uiisii|ipnrliMl  by  ovidfiii-i':  ami  il  will  he  nbscivril  llial  Hip  Map  nl'  Ilii!  I'anaiiia  prarl 
lislii'l'irs  ill  llir  Apprllilix.  i|ii)>s  llnl  piil'pni'l  In  rnllli'  ri'iilll  llir  I'aiiailia  (jnVi'l'llllli'llt, 
bill  In  1)1'  '•  pri'paii'il  al  tin'  nlllrc  nl'  llii'  ('.nasi  ami  (Icmlpliir  Siirvi'y  ".  I'iniii  wlial 
iiialerials  il  was  sn  pii'paii'il  is  nnl  i'\plaim'il:  am!  as  il  rol'i'i's  In  a  Dccii'i!  nl'  I8!'0, 
ami  i:i  llnl  ilali'il,  il  uiay  In'  siippnsuti  tu  liavi'  bi^i'ii  iiiailo  I'nr  exliibilinii  In  Ilit; Tri- 
bunal 1)1'  Arbilralimi. 

Mn  iloiiltl  tlh-  iiiiip  is  liDiii'stly  <>iii)ii;;li  iiiiiilo  lor  tin*  purposes  for 
wliit-li  it  is  iiileiuifd:  hiil  il  is  not  an  nl'liciiil  map.  anil  il  docs  not  supply 
dniii  which  woulil  (Miahic  one  to  jini^'i'  of  Hie  cxai'l  NNeighl  to  lie  allaehed 
to  it. 

TheTrihunal  here  adjourned  lor  a  siiorl  time. 

Sir  Charles  Russell.  —  Mr  I'ri'siileiil.  I  am  ^lad  to  sa\  llial,  in  rel'e- 
renee  to  that  mailer  ol'  the  h>;{islalion  in  relation  to  the  purse  seine  and 
mackerel  lishery,  my  t'riends  Mr  'I'upper  and  Mi-  I'osler  are  holli  rinlil. 
Mr  Kosler  is  rif;hl  in  saying  that  the  convention  entered  into  is  j;eiieral. 
My  friend  .Mr  Tupjier  is  ri};hl  in  sa\inj;  that  the  uccusion  of  its  lieiiig 
nidered  into  was  in  relation  to  tlie  purse  seine.  It  stands  thus  :  That  on 
the  22nd  of  .May,  IH'.Ml  the  Canadian  (iovermneMl  asked  that  the  I  nited 
States  liovernment  mi^ht  he  coinmuuieated  witii,  wilii  a  view  of  ohtainiiii; 
some  inlerualional  le^^islatiun,  either  for  the  piirp'ise  of  prohil)ition  ur  ot 
rcslriclioii  of  the  use  uf  the  purse  seine  in  the  inaekerel  lishery.  in  order 
that,  for  the  ^^encral  ^ooil.  (lie  impendiiii:  danger  to  this  valuahle  industry 
mitihl  he  averted. 

That  was  thi.>  suhjeel  for  discussion;  and  ultimaiely  the  Convention 
entered  ijilo  resulted  in  an  arran^enu>nt  for  the  appointment  of  a  com- 
mission to  consider  and  report  concerning  the  regulations,  practice  and 
restrictions  proper  to  he  adopled  in  concert,  with  rei;ard  to,  amon;; 
other  things  : 

The  liiiiilalinii  ni'  pi'cM'iilinii  nl  I'xliaii'-livi'  m  ili'sliiirlivc  iiii'llinils  n|'  lakiiiLi'  llsli 

ami  ^lii'll  lisli  ill  llio  Id  lilni'ial  anil  i li'jiiniis  wali'is  nl' lln'  I  nili'il  Slates  anil  llei' 

.Majesty's  pnsse>siiiMs  in  .Nnllli  .Xiin'iiia  ii'spcrlivrlv .  ami  aUn  in  llie  wali'is  nl' llie 
open  seas  aiilxiilr  ihr  Ifrnlnnjil  iiiiiils  n|  lillirr  iniiiiliy  In  wliiili  Hi,'  inhaliilaiils  nl 
llie  rospoi'live  enniiliii's  miy  lialiiliiall\  lonil  I'm   lli.'  pmpiiM.  nT  shiIi  lisliinj;. 

Il  was  Iherefoie  made  hv  ('.onvention  a  matter  which  was,  when  it  came 
to  any  further  head,  to  i>e  given  ellecl  to  lis  legislation  hy  either  country 
so  as  to  hind  its  own  nationals. 

Senator  Morgan.  -  That  process  of  purse  seine  lishing.  Sir  Charles, 
allow  me  to  sa>.  was  the  iinenlii'ii  ol  the  peojile  of  the  I  nileii  Slates  and 
was  practised'hs  them:  and  holli  Hie  (■overnmeni  of  the  Iniled  States 
and  the  iioveriimenl  of  Canada  thought  il  ought  to  he  given  up. 

Sir  Charles  Russell.  —  I  presume.  Sir.  like  maiiv  other  inventions  of 
the  I  nited  Slates  il  was  used  l)\  olliers  than  the  people  of  the  riiited 
Slates    -  that  it  was  used  h\  hotli  Canatlian  and  I 'nited  States  lishcrmeii. 
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Senator  Morgan.  —  It  \>as  commonly  used  Ity  bolli ;  yes. 

Sir  Charles  Russell.  —  .Now,  sir,  I  Idl  olV  at  pajtc  TH  ol"  llie  Hrilisli 
Arpiimcnl;  and  llic  only  one  of  lliosi'  cases  of  lislieiy  remaining;  is  llie 
Mexican  IVail  Kisiicrics.  Tlial  was  referred  lo  in  llic  United  Stales 
Case,  !)nl  is  nnl  referred  lo  in  llieir  Arfjnmenl.  I  will  contenl  myself 
Ihereforo  wilh  reading  IVoni  paj^e  *,)(i  of  the  Itrilisli  C.onnlcr  Case,  which 
stales  what  the  facts  are,  which  arc  not  conlnilieled. 

The  Inrts  slali'd  willi  rcfrrcnrf  lo  Ihosn  ppjirl  (l-ilii'iics  arc  not  vorillod  by  ovi- 
(li'iice.  Tlie  Mcxiran  llc^'iilaliciiis  appisir  oiily  to  rofcr  ("  "  the  waters  ol'  llie  Hepn- 
lilic;  "and  even  tlicn  fori'lfini'i's  are  adiiiilled  to  llie  lislieiies  on  eoinplyin;;  willi 
eortiiin  lle(:iilalioiis  as  to  ref;islration  and  payinenl  of  lonnap!  and  lif.'lilhouse 
dues. 

II  is  worth  oljsevvin^f  llial,  altliou^'li  Mexican  ief:islalion  is  adduced  in  llie  Uni- 
ted Slates"  Case  as  an  example  of  the  (>xercise  of  jni'isdiclion  nnl-^ide  the  H-niile 
limit,  yel  in  setlini-'  onl  the  llejriilalions  ol'  IS71  in  llie  ,\ppendix,  lliose  relalint;  lo 
the  boundaries  ol'  the  llshiii).'  districts  are  omitted. 

As  showinir  thai  Creal  Ih'ilain  has  not  consented  to  tin'  exorcise  of  fishery  juris- 
diction liy  Mexico  l)eyond  llie  ordinary  limit,  reference  may  be  made  to  the  Trisity 
of  tiic  'JTth  .November,  I.SH8,  lietwcen  (ireat  Uritain  and  that  country,  of  wliich  the 
last  para^rnpii  of  .•\rticie  IV  is  as  follows  :  — 

■flu-  l«o  r.oiiliailiiiu  I'aitips  ,i;;rfo  In  imisidrr.  as  a  lliiiil  of  Ilicir  territorial  wali'is  nn 
llii'ir  re-pi'Clivc  ciiasls,  lln'  iIIsIhikc  nf  '<  niaiiin'  Icafjiics  km'IuiikmI  finiii  llic  line  nt  luw-walcr 
mark.  Ncverllicli's-.,  lliis  sii^mlaliiiii  ^liail  liavo  iu>  cll'irl.  cxn  |itiiif;  in  what  may  iclale  to 
llic  iilisiTvaiici'  ,'iMil  a|ppliialiim  of  tlii<  ('.iisldni-hnii-e  lti'f,'iilalioiis  ami  the  incasuics  for  pie- 
VPiilinu  >niii«uliTiv.  and  niiiiinl  l,r  e.rteiiiled  In  olln'r  i/hcs/iuh.v  nfeiril  unit  ciiiiiiiial  jiiri^ilirliim 
or  i.f  iiilfniKlioniil  iiinrilimf  /iiir. 

.Now,  Sir.  I  have  come  lo  llio  end  of  (lie  e\amples  as  regards  fishery 
laws;  and  I  have  next  lo  draw  alteiilion  lo  llic  gencnil  iirinciples  of  Ihe 
appiieahle  lo  legislation  of  this  class,  as  set  ont  on  page  ii.'J  of  Ihe  .Argu- 
ment, where  we  say  :  — 

'riiidii^ilionl  the  foregoini;  discussion  of  tin'  jefiislatioii  of  various  nations,  certain 
principles  of  law  have  been  referred  to,  the  full  explanation  of  which  had  necessa- 
rily to  be  postponed  until  the  exaniinalioiis  were  completed. 

Tor convenieni'c  these  principles  will  now  he  eollecled.  and  will  then  he  sepa- 
rately examined  : 

ill  Thai  by  Hie  universal  usage  of  nations,  the  laws  of  any  stale  have  no  exlra- 

rilorial  applicalinn  lo  foreigners,  even  if  they  have  such  application  to  subjects. 

illl  That  (ileal  llrilain  has  ineorpoialed  this  principle  into  her  own  law  by  a 
lonii-establishi'd  usage,  and  a  series  of  decisions  cd'  her  Courts ;  and  that  tlie  law  of 
the  Tailed  Slates  is  ii|enli>'al. 

(Ill)  That  the  Hrilisli  Colonies  have  no  power  lo  legislate  for  foreigners  beyond 
the  colonial  liiiiils. 

1,1V)  Thai  internalioiial  law  has  recogni/.ed  the  right  to  acquire  certain  portions 
of  the  waters  of  the  sea  and  the  soil  under  the  sea,  in  hays,  and  in  waters  helween 
islands  and  Ilii;  mainland. 

^V  That  the  analogy  attempted  to  be  traced  by  the  Inited  Stales  between  the 
claims  to  picilect  seals  in  llidiring  Sea,  and  Ihe  principles  applicable  to  coral  reefs 
and  pearl  beds,  is  iinwarranled. 

(Vh  Anil,  linally,  that  lliere  is  no  com|ilele  or  even  partial  consent  of  nations  to 
any  such  pietimsiun  as  to  properly  in,  and  protection  of,  seals  as  set  up  by  the 
Liiib'd  Slates. 

Now,  as  regards  llic  first  of  these  points,  that  there  is  no  cxtra-lerri- 


ter 
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torial  npplii'iition  of  llic  laws  of  nny  Slate  lo  foreigners,  I  do  not  feel  it 
iiiciimbonl  ii|ioii  iiic  lo  lahoiir  (hat  point, because  itisconccdetl  praclicnllN, 
I  lliinU,l)y  my  learned  friend,  Mr  IMiclps,  in  his  Argument,  lie  admits 
that,  as  laws  tliey  have  no  extra-lerrilorial  elTecl.  His  conleiilion, 
with  which  I  have  already  dealt,  and  to  which  I  must  recur  again,  is  that 
although  Ihey  have  no  exira-lerrilorial  elTecl  as  laws,  yet  ihoy  may  have 
some  etl'ect  under  another  denomination  which  my  learned  friend  calls 
self-defensive  or  sell-preservative  legidations.  I  have,  as  I  say,  alrtsidv 
<lealt  with  thai ;  hut  I  will  recur  to  it,  momentarilv  at  least,  again. 

The  nexl  proposition  is  Ihal  the  laws  of  Ureal  Hrilain  have  no  extra- 
territorial application  to  foreigners.  Chief  .lustice  t'.ockhurn,  in  that  case 
lo  which  I  have  before  rciferred  of  the  {hiceji  v.  Kfi/n,  stales  Ihc  |)ropo- 
silion  thus,  on  page  ":{ of  the  report  : 

Wlicrc  till'  Iaii),'iiii,i;i' ol'ii  slaliili'  is  licni'riil  and  may  iiitludi'  luri'lfincrs  or  iinl, 
till'  Inii'  raiiuii  iirritiislriii'liiiii  is  hi  ussunit!  tlial  tlu!  l(.>Mslaliiri'  has  iml  so  ciiacU'd 
ns  lo  vioiali'  tlio  riglils  oI'uIIilt  iiallolis. 

.\nd  in  that  connection  also  there  is  a  quotation  from  a  judgment  of 
Lord  Slowell  in  Ihe  "  Le  Louis  ",  which  I  will  refer  lo  later.  I  will  not 
read  it  now. 

.\t  Ihe  top  of  page  "u  of  our  .Argument,  a  case  is  referred  lo  which  is 
nol  unim|)ortant,  in  wiiicli  Lord  .lustice  Turner,  a  Judge  of  the  .\p|teal 
I'-ourl,  says  : 

"Tliis  is  a  Itrilisli  .\cl  of  Pni'lianieiil,  and  il  is  iuil,;l  lliiiik,  (o  ho  pn'sunii'd  thai 
the  Drilisli  Parlianiciil  could  inlcnd  lo  li>}.'islatc  ns  lo  the  riiilils  and  lialiihlii's  ol' 
rori'i(.'m'rs ;  in  oidiT  lo  wanaiil  surh  aromlusion,  I  lliiiii.  Ihal  eillicr  llii'  words  of 
llir  All  on^^lil  lo  III'  exiirt'ss  or  lln;  roiili'Xl  ol'  il  vitv  clear." 

.\nil  again  Haron  Parki;,  in  Jelfrevs  v.  lioosev,  said  : 

"Till' Li'jiislaliirc  has  no  poworovor  any  iicisonexci'iil  ils  own  siilijci'ls,  Ihal  is, 
prisons  naliiial-hoin  siilijccls,  oi'  residcnl,  or  wiiilsl  Ihcy  arc  within  Ilic  limits  id" 
llio  Kinirdom  ;  lliii  Lcfiislatiiro  can  im|iosi'  no  duties  except  on  them,  and  when  lej;is- 
latiiif;  lor  Ihe  lienelit  ol  persons  must  /irimii  piclr  lie  considered  to  mean  Ihe  liene- 
lits  ol  lliuse  wiio  owe  ohedience  to  our  laws,  and  whose  interest  the  Leftislalnro  is 
under  a  correlative  ohligalioii  to  protect.  " 

There  is  a  remarkajile  illustration  of  this  in  the  case  referred  to  of 
ex  parte  Ijlain,  re  Sawcrs  : 

The  ipu'slion  arose  as  lo  the  application  of  the  Kn^rlish  Itaukruplcy  Law  lo 
l'orei;j:ners  in  Kngland  ;  Ihe  di'liuilious  otaclsol'  liankruplcy  in  Ihe  Slulnte  iiicUlde 
the  commission  ol' certain  ads  "  in  Kn^rland  or  elsewhere  ;  "  yet  it  was  held  liythe 
Court  orA[ipeal  Hint  a  t'oieigner  in  l'ji(:lanil,  altliiiu).di  on};pneral  prtnciph's  he  was 
suhjoct  to  Ku^;lish  law,  roiild  not  he  made  liankrnpl  unless  he  had  coniniile{|  an 
act  of  liankruplcy  in  KuirlaHil.  The  words  "  or  elsewhere  "  were  held  not  to  apply 
lo  such  a  I'orei^iner  on  the  principles  ahove  staled. 

I  have  already  referred  to  the  case  of  Oueen  v.  f{ci/)i,  and  I  will  nol 
repeat  Ihe  reference  to  that  case. 

The  next  |)rinciple  adverted  lo  is  that  the  Colonies  have  \'/^  power  of 


<"xlra-I.MTiloiial  l.^'islalion  r„r  Cnvigncrs.  Thai  |.rinri,,lo  CoIIonns  from 
llio  oiw  wl.irl,  I  niiMRiahMl  early  ll.is  mornin-.  nun.clv,  thai  llM.s.M-ol..nial 
L'tJislalurcs  air  aclin-  uikI.t  a  (k-l.'f.aU,Ml  aulhoritv!  an  aulln.rilv  .IH."- 
^'al...l  lo  ll„.,i.  I.y  11...  liniMTial  I'a.liai.n.i.l  a.i.l  (hat  (hoy  Imve  ..o"|.o«er 
lo  l)in<l  any  on.,  „n(si.lc  (hnr  .,wn  Inrilorv.  A  xcm-v  rcMnarkahlo  ilhm- 
li'alL.n  ollhal  is  m.Mili.,n.>.l  al  pa^'o  :\H  in  Ihc  .-asi.  ..i'  M,Hmd  v.  \//o,- 
>w„  r.onvmlfor  .V,v/-  Snath  Walo.,  whid,  m-os,.  in  this  wav.  Tin.  charge 
«asll.alMaeleo(l  lia.l  .onunill.Ml  l.i^aniy.     Th.-  local  slalnro  cna.-lfd  timt  : 

•■Whns,H,v,.,|...in(,Mnam,.,l  n,i„n,.s ,||„.,.  ,,n,s„n  .h.ri„Klhe  lif..  „rtl>,.  r„nn,..- 

.nsba».l  or  w.l..    wh,.,v.,.over  su.  I,  sor I  ....m,.,,.  .ak.s  pi,,,..,  shall  1„.  lial.l,.  „, 

pi'iial  scrviliido  lor  sovcii  ynars. 

Merc  u.-re  genLMai  nnohIs  similar  lo  the  vvor.ls  '•  any  person  '  .  so  nindi 
relied  on  liy  (he  Iniled  States. 

The  Judicial  Coniniitleo  nevertheless  reje.ted  Iheir  general  apidira- 
lion.     Thev  said  : 


.nu  .o.o>>y  can  nave  no  such  juris.lirti and  their  Lordships  do  not  desire 

K.  am  l.u.e  to  the  ( ..lon.al  ,..,islalure  an  eMWr ,.lar,e  IheirjarLiCion  .0  s, 

an  ex  ,.nl  as  wonl,l  hn  .ncons.slenl   wiih  the  powers  ro.nn.i.l.d  lo  .  .-olonv    an 
...deed  inrons.sl.M.I  with  Ih.  most  familiar  princi,d,.s  of  international  law      " 


;;  The  colony  can  have  no  snch  jurisdirti and  their  Lordships  do  not  desire 

i;h 
id 
'•""'■"  '•■>""li.'i-|"''i'cipl..s  of  international  law 
I  he  words  ■whosoever  hcinj;  n.arric.l '  mean  whosoever  hcins  married  an.)  who 
.s  amenahle  at  th..  I,.ne  of  the  ollence  con.n.itled  to  the  jurisdiction  of  the  eolon 

^^^^_^2;;;;;;—'  -'y '-  -'•  •'  ^i.^vsoever  in  .ins  eoiony  ,h.  „„.„..:•; 

So  thai   allhongh  the  words  of  (he  stalnte  «ere  ■•   whosoever  beinR 

marne.1      -«i(l,ou(any  limilation  oC  place-  -  „„„Ties  a, .er  person 

dnrtng  the  liCe  of  (he  lor.ner  hnsband  or  Nvile.  wheresoever  snch  second 
".arnage  lakes  place,  shall  he  lial.ie  (o  penal  servitude  (or  seven  vears  " 

-  vNlicre  (he  lirs(  marriage  had  taken  place  inside  (ho  coloi.v,  a". e 

second  marriag..  oulsi.le  il,i(  was  held  (hat  (he  man.ouhl  not  h^convided 
under  Ihe  lerms  ol'(ha(  sec(ion  lor  higamy. 

The  case  ^^  ^^V-^  i"  Ihe  "  Appeal  Cases"  ,d'  Ihe  Law  Iteporls  (or 

l«.M  ,  a   page  4  o.     I  have .ase  hefore  „,e  and  il  is  al  Ihe  disposition 

;f  ""J  ••  «'"  ";"."-"''  -I'o  .l-ire  (o  rea.l  i(.  The  considered  ju.lgmentor 
lhe(.onrtwasdehveredhytl,ela(eLor,l(:ha„cellor.     (In  page  ioH.  hesavs  : 

ii.c  resell  as  it  appears  to  their  Lordships  must  l,e  thai  then,  was  no  lorl-,!;  ,i   ., 
o. ry  the  alleged  otlender  tor  this  on..nee.' and  that  this  lieo'Z         .' 

OM.Ic.      then.  LordslMps  Ihink  it   ri,d.t  to  add  that  thev  are  of  opinion    let  if  II  e 

":'"77;:"""i '  "-'  '"• l"ie"  <o  .In.  slatule,and  it  was  sup,  ,    d  i  \  ' 

""■";l'"'  "•'•"'^>- "■  com,.rehend  .ases  so  wide  as  thos,.  insisted  on  al  la  ou  d 

1  ave  heen  hevon.   the  jnrisdieti.n  of  the  C v  I ae,  snel,  a  law.         "  !,•        ! 

. he  .on  .s  eontined  within ir  own  territories  and  the  maxin.  which  has  Z;: 

txz  r :;:;:  a^r ' """  ■'"' '-' """"-  -"  > -"•  ■  -"'  ^^ 

Tlicn,  Mr  I'rcsidenl,  follows  a  statement  on  page  oDof  our  Argument 
ol  those  cases  where  (h,.  law  docs  recognize  the  right  of  „  state  to 
u.qnirc  ccrliiin  portions  of  the  water  of  the  sea  and  of  Ihe  soil  under  the 
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s*>ii,  and  lo  iiii'liiili'  llifiii  williiii  ils  lurrilory;  I  (Id  iiuI  sIi)|i  IixIwoII  upuii 
tluMii  hecuiiso  I  do  iiol  I'oiiri'ivo  it  ii(HX>ssiir>,  Ixil  llit;\  \\\\\  all  lie  lodiid  Id 
l)c  tasi's  wliicli  ai'(!  (>illu>r  di'leiisihlo  ns  bein};  Itavs  or  vNitliiii  a  headland 
((I'liii};,  Di'  Itfiiin  siiii|»ly  pDrlioiis  offoiiliniioiis  sea  as  lo  wliitdi  |iDsst'ssion, 
or  wlial  was  Iroutod  as  possession,  has  hcuMi  aci|niio(l. 

Thrii  at  Ihe  hoMoni  of  \r,\'^i'  ,'>',),  and  on  pa^i;  <>ll,  liitTi;  is  ii  hrii't'consi- 
duialion  DJ'  llii>  point  of  vnIu'IIiui' Hiltc  ran  bu  said  lo  he  any  analogy  hc- 
tvvrcn  Ihe  claim  lo  pi-opi^iy  in  and  lo  prolecl  tree-swiniinin;;  animals,  snrh 
ns  tisli  and  seals,  and  a  like  elaim  in  ri'specl  of  oysters  wliirli  iinvc  (i  lixcd 
/iinis,  01'  coral  beds  which  have  a  tix('<l  si/iix  :  but  I  do  not  piopose  lo 
lroid)le  you  wilh  dwellinf;  u|)on  thai  snhjecl.  I  have  so  rrc(|nenlly  enun- 
cialcd  Ihe  principle  Ihal  I  do  nol  desire  to  do  more  than  leler  to  it  in  the 
woi'ds  of  r.liiel' .Insliee  (locKbnrn  in  Ihal  case  oi' {htrrn  v.  Kijn,  which  is 
a  case  deserving'  of  notice  on  many  jii'onnds,  lirsl  because  of  the  exami- 
nation of  the  general  law  to  which  many  jndicial  minds  on  that  occasion 
applied  themselves,  bnl  also  bccansu  the  ensc  itself  was  a  rennnkable 
illnsti-ation  of  the  regard  |)aid  by  the  law  of  Kn^iand  to  that  principle  of 
strictly  confining'  a  law  of  aconnlrv  lo  Ihe  territorial  limits  of  that  conn- 
try.  W  hal  was  that  case?  It  was  the  case  of  an  olfence  sn|)posed  to 
hnvc  been  committed  within  Ibree  miles  of  Ihocoasl,  and  Ibcreforc  within 
the  narrowest  limit  lixed  as  Ihe  lerrilorial  /.one;  and  yet  the  majority  of 
Ihal  Coml  declined  Id  al'lirm  the  proposition  thai  Ihe  Conrls  of  (Ircat 
Iti'ilain  had  jurisdiction,  williout  legislation,  lo  deal  with  an  ollencc  com- 
millcd  within  the  three  mile  limit  :  il  was  a  very  remarkable  illnstration  of 
Ihe  lenacily  wilh  wliiih  that  principle  is  observed. 

(Ill  the  next  pa};e  (jf  our  Ar^nmenl,  page  (111,  we  reciii'  lo  Ihe  arjiii- 
meiil  on  Ihe  "  lloverinj;  Acts  ".  as  to  which,  incidenlidly,  I  shall  have  lo 
say  a  woril  presently  in  connection  wilh  a  case  lo  wlirch  I  shall  call  atten- 
tion. The  (Jnaiaiilinc  Acts  liave  already  been  dealt  with,  and  I  do  not 
Ironble  Ihe  Tribunal  wilh  that  mailer. 

I  therefore  iiivile  the  Tribunal  on  Ibis  part  of  the  case  lo  arrive  at  the 
CDiiclusion  Ihal  the  assertion  by  Ihe  liiiled  States  Ihal  tin;  practice  of 
nations  supports  Ihe  claim  now  put  forwai'd  is  witboni  I'oundalion.  If  il 
is  rc^ariled  as  an  assumption  ol  jiii'isdiclion  on  Ihe  lii};h  sea,  il  was  entire- 
ly beyond  the  jiower  iif  Ihe  I'liiled  Slates'  Coiif^ress  lo  pass  Ihe  act 
applying  lo  foi'eij;ncrs ;  for,  without  the  ac(piiescenc(!  of  oilier  nations, 
and  will  >ul  example  in  the  |)i'aclice  of  other  nations,  il  infringes  upon  Ihe 
ri!:lils  I'l  Ibost!  nations  upon  the  high  seas. 

ir.  nil  the  other  hand,  il  is  lo  be  regarded  as  part  of  the  general  juris- 
diclioii  exercised  by  Ihe  liiited  Slates  over  Itebring  Sea,  it  was  also 
beyond  the  power  of  Ihe  I  nited  Slates  lo  make  the  act  apply  lo  foieign- 
(M's;  for.  without  lb(>  conseni  of  other  nations,  and  williout  example  in 
the  practice  of  other  nations,  il  extended  Ibe  territorial  waters  of  Ibe 
IJniled  Stales  to  a  limit  hitherto  unknown  and  unrecogni/.cd,  and  in  so 
doing,  it  infringed  upon  the  rights  of  other  nations  upon  the  high  seas. 

I  have  already  dealt  wilh  the  other  view  in  which  this  question  is  put, 
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ami.  US  I  Imvo  said,  I  iiitisl  lunir  lo  il,  iiaiiii'ly,  llii'  >.)-«alK'il  srir-|.iVMi- 
valivi!  or  soll'-dcrunsivc  ivgnlalidiis.  Tlicivlori!  I  claim  llial  llic  aiisNN..r  In 
llii"  iirili  qiicslion  oiikIiI  Id  Ih,',  as  );i\cii  on  |.af;c  (l.t  ol'  our  Argmnciil, 
naiiK'K  : 

Tlial  till'  |jiit(>(l  Sliilcs  luivi)  iKi  rijflil  hd  of  iirnli'rlioii.  nr  />•  oC  iirnpfrly.  in  llii> 
seals  rnMiuc'iiliii;.'  Ilu'  i^aiiiU  ol  Ilii-  I'niled  Sl.ilrs  in  llrlniii^;  Sia  wli.ii  llii>  ,iiv 
fiMiiiil  iiiilsidc  lli(>  <ir(lin;uv  il-inilr  liinil. 

ThtTo  is  one  ollu-r  case,  lo  wliiih  I  must  miiko  an  allusion.  Thai 
is  llii'  cxcpplional  case  of  Ilii>  SI.  Ilcirna  \il  of  JHJ.'l,  llic  hislorv  of 
whirli.  no  douhl,  Sir,  is  in  \itir-  niinil.  I  think  I  nia\  conlcnl  nuscH' 
wilh  reading'  what  is  said  in  lli<-  Arf^nmcnl  npon  il.  Mr  ltlaim>.  von 
will  recoiled  in  one  ol' his  earliest  dispahhes,  whicli  is  sel  onl  in  Ihe  lirsl 
V(diimeorihe  I'nileil  Slates  A|i|iendi\.  at  pa^e  2H:{,  refers  to  this  Ad,  and 
sa)s  :  —  Here  is  an  island  in  mid-ocean,  and  the  (ioveinment  of  (ireat 
llrilain  assumed  an  anihorily  and  power  lo  exclndo  the  eommerct!  of 
nalions  I'rcnn  the  approach  lo  Ihat  island  hir  its  own  political  ends,  an 
assumption  of  jurisdiction  aiMJ  ofanthorilv  mm  h  };reater  than  lhe\  allejre 
we  are  daimiuf;  in  this  case. 

The  fads  are  shortly  and  corredly  sd  onl  al  pnp!  (>t  of  our  arjjn 
meni;  ami  I  havejiol  hefon;  uu;,  in  order  to  suppliMuenl  that  stalemenl,  a 
copy  of  the  Articles  of  the  Treat \  upon  IIm;  snltjed,  signed  in  I'aris,  on 
the  2n(i  of  Aiinusl,  IHI.'i.  aulliori/.in^  this  exceplicmal  Ad.     The  slate- 
menl  in  the  Ar^nimenl  is  this  : 

Al  llic  jicace  of  ISl.'i  il  was  liclcnniiu'd  liy  (deal  Riilain  in  ciinjiiiicliiin  wjjli  ih,' 
alliid  I'liwcrs,  llial  S!.  Helena  slioiild  lie  llie  plari;  aMnl|,.||  lor  III.'  n'sidencc  ol  Ho," 
i:ni|iemr  Napoleon  nn.in.iparte,  nnder  such  ic'riilalioiis  as  nii^'lil  lie  necessary  for 
liie  perl'ecl  secnrily  of  his  person  ;  and  il  was  resolv.'d  llial,  I'or  this  pnrposc,  .ill 
sllips  wlialever. — 

Mr  Justice  Harlan.  —  II  was  resolved  hy  whom  ;  li\  the  parlies  to  that 
Treaty.' 

Sir  Charles  Russell.  —  The  parlies  lo  lliis  Treaty;  yes.  You  will  see 
in  a  moment,  sir.     I  have  ^ol  hefore  me  a  copy  of  the  .\rlicles  of  IHI.'i. 

Anil  il  was  resolved  llial  lor  lliis  piirpos,.,  all  ^hip^  wlialovcr.  Itrilisli  and 
lorcifrn,  exieplin':  only  llie  ICasI  Inilia  lloinpanys  ships,  shoidd  he  esdnded  riniii 
all  approaili  lo  Ihe  island.  .Noliie  was  aecoidin-ly  -!>■,'!  by  llie  Itrilisli  ('.hai.i;!' 
d'All'aiies  al  \Vasliinj;ton  lo  Hie  liiiled  Slales  (iovernineiil  on  Ihe  -Jllli  .No\endier. 

ISI."),  llial  a  Trealy  orConiniene  helw l  (iieal  llrihiiii  and  Hie  I'niled  Slales.  daled 

Hie  .(id  .liily.   INI.'i.  under  Arliele  111  id' which  liherly  ol  I liiiijr  I'or  rerreslinienl 

al   Hie  island  was  j;iveii  lo  L'liili'il  Slales  \essids.  loiild  iiol   he  rallied  mil  in  Hii> 

respecl  ;  and   llial    Hie   ralilicalioiis  id'  Hie  Trealv    Woiilil  I xihan^red   under  Ihe 

expliiil  deelaralion  llial  llnilnl  Slales  vessels  could  iiol  he  allowed  lo  loin  h  al.  or 
liidd  any  coiiiiiiiiniralion  wlialever  willi,  Ihe  island,  so  loii^' as  il  slionid  conliniie 
lo  he  Hie  lesideiice  ol'  Ihe  jaiipi'ior.     Tlie  'J'lealy  was ralilled  oiilhis  iinderslaiidinj.'. 

So  llial,  so  far  as  the  l.uited  Slales  was  concerned,  although  not  a 
parly  to  Ihe  Trealy  itself,  il  assented  lo  thai,  and  lalilied  a  Trealy  of 
Commerce  with  (ireal  Krilain  on  the  express  stipulation  that  Ihul  Treaty 
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sllillllil  III- sllliji-rl  III  till' I'H'ci'l  III  llli- ill'I'illl^iMlli'llI  \Nllirll  I  mil  llii\\  liliiHll 
l(n'\|iliiiii.  Sii  I'lir,  llii'ii'l'iur.  ii-*  llin  Uiiiii'il  Slali's  is  rniiriTiii'il,  Ihal  is 
llii>  |ii»iliiin  III  lliiii^s.  Now,  liiiNN  ilii  llii'  iiialli'i's  sIkiiiI  as  ri'^ai'iU  llii' 
iiltiiT  I'lisM'i's.'  Till'  Ai'lirli's  ii''  Mil  Trrah  wliirli  lirar  ii|iiiii  llii"  iiialirr 
ail'  in  llirsi'  liM'iiis  : 

All!'.  I.  Na|Mi|c'iiii  llllii|ia|iill'lr  i-<  rcHI-iilil  iil  liy  llir  I'nWil-  wim  Ii^iM'   »1);iii'cI  IIii' 

TriMlv  111  llii'  'J'llli  ol  Mine  h  as  llii'ir  inisniiri . 

Aht.   •-'.   Ills  rllslndx    is  rs|i,'rii||lv  I'lill  iwli'cl    l<>   llii'  lllill^li    liini'i  lillli-nl ,      TIlc 

clliiic'i'  nl  llii'  |i|ai  T  ami  nj  llic  ini'i|si|ii>s  wlilrli  liiav   lirsl  m^ciiii'  II Iijrc  I    ol    llir 

|>ri'M'iil  s|i|ial.itiiai  .Ml'  H'scim'iI  Iu  In-  llnlaniiK    .Maji'^ly. 


Thai  isllir  Ti'iMly  urUir  dHiit  I'nwri's.     ,\i)\\ ,  is  it  mil  I'lioii^li  In  say  — 

Mr  Phelps.        NMial  an-  vmi  irailiii;;  Iruiii,  Sir  (.iiarlos? 

Sir  Charles  Russell.  —  Tin'  \ilirlis  iil'lhi'  rri-il\. 

Mr  Phelps.        What  Tivah  .' 

Sir  Charles  Russell.  —  Tin'  TumIn  Im-Inmi'ii  IIm'  I'iam-is,  Ii\  wIhum 
liiecliar;:!'  ul  llii'  (iri'al  l'!iii|ii'i'iir\Nasriiiiiiiiilli'il  In  llii'  Itrilisli  llovt'niint'iil. 

Mr  Phelps.  -     Mlial  in  Ihr  C.asi' aiixv^lH-iv  .' 

Sir  Charles  Russell.  -  No:  il  is  mil  in  llir  llasc  ;  jml  il  is  mil  niali'iial 
llinl  il  sliiiiilil  III-  in  llii'  I'.asi'.  I  am  ri'adin^  a  liislnrir  iliiiiiini'iil.  jtiil 
siiri'lv.  il  is  I'liiiii^li  In  sa\  aliniil  lliis  inalliT.  \Nilliiiiil  iiini'i',  lliai  il  is  nn 
I'l'l'i'i'i'iin'.  nn  <;iiiili'  In  Iliis  Ti'iliiirial.  anil  llii'iiNNs  im  lit;lil  wliali'vor  ii|inii 
llir  (|iii'slinn  llial  wi' air  ili>i'ii^sin^.  Il  was  mil  an  a>siTlinn  nl'aiiv  ^r- 
iieral  ri^flil  iipnii  lli>'  pari  nl'  lii'i'al  Itiilain.  II  was  a  rasr  in  wliirli  a 
iinmlii'r  III' llii' I'liwiTs  —  llii' alliril  I'nwrrs,  us  llii'\  wi'ir  rallril  alllii! 
rlnsr  nl'  a  Inii^  ami  ilisaslriiiis  war.  limU  |Im'si>  iiii'asm'rs,  ami.  sn  I'ar  as  Ilii> 
I  nili'il  Slali's  i-  iniiri'i-ni'il.  Innk  liii'si'  inrasiirrs  willi  lln;  iinplifil  assi'iil 
dl'llii'  I  nili'il  Stall's. 

The  President.  —  Was  llial  assi'iilnl  In  li\  llir  I'liili'il  Slah's  .' 

Sir  Charles  Russell.  —  ^l•s.  I  lia\i'  read.  Sir,  llii'  f;iniimls  iipnii 
vshii'li  I  liasi'  llial  ar^'iimi'iil.  Thi<  malli'i'  slnnit  Ihiis  :  Tlii'  IJnili'il  Slaliis 
anil  lii'ral  Itrilain  hail  t'nlerril  inln  a  Trealy  nl' rnmmi'rri'.  Iti'lnii' Ilic 
I'uliiiralinii  nl'llial  Tri'alx,  wlii'ii  il  wniilil  lii'rniiii'  liimlin^  iipnii  luilli  llio 
I'nwiM's.  litis  arraii^i'ini'iil  as  In  llio  ciislnilv  nl'  llii'  (iri'al  l'jii|ii'i'ni-  was 
cnliTi'il  inln  iiv  (he  Alliuil  I'nwci's.  I  pmi  Ihal,  rnniiniinicaliiiti  is  niaili! 
I)\  till'  Itrilisli  linvi'i'iinii'iil  Iu  llii>  I  iiiled  Slali's  linvrriiiiii'iil,  and  llicv  art' 
liild,  "  \\  I'  ran  niih  ralil'y  IIh'  Tri'aly  siiliji'd  In  yniir  ri'riif;iii/iiif;  llial 
ynii  liavn  im  Inii^i'i'  llii'  ri^lil  In  Imii'li  al  S|.  Ilulriia,  nr  In  gn  williin  a 
.slipillali'd  ilishiiii'i'  nfil. 

The  President.  —  .Vnd  Ihal  <'niiimiinii'alioii  was  arci-pti'd? 

Sir  Charles  Russell.  —  Thai  niminnniralinti  was  acri-pti'd,  and  llio 
Treaty  lalilied  al'lrr  llial  rnmniiiiiiralinn  was  iiiaili'.  Tlii'ri'l'ori'  ildni'snnl 
lie  ill  llicir  imuilli  In  say  thai  Ihal  was  soini'thii)};  tlii'v  were  iihli${i>d  to  do, 
orwliii'h  was  pnl  iipnii  llii'iii  liy  iniiipiilsinn. 

Senator  Morgan.  —  I  tliink  lln;  I'nih'd  Stales  iiii};lit  hi'  jnslly  rii'dited 
with  having  accepted  and  admilted,  in  Ihal  arrangeincnl,  the  proposHion 
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lliiil  (lir^'ioiil  iiiiliiiiis..|-|| Mill,  j„  providiiif,'  for  (heir  si-.iirily  iiml  llic 

scciirilN  olllirir  |iiilili.'iil  ri-liK.  ruiilil  iiii|iosi>  ii|mmi  ollior  I'ow.'i',  a  i o- 

fiiiilinii  (.rihis  i«\n),li,,i,  ||i;i|  ili,.^  |„„|  |,„|,|..  ill  ||mmi|.imi  m'u  lor  IIm>  s.m;ii- 

rily  (.Clhr  KiiiiMTor  N,,|„,| ;  ;,,„|  ^„  ||„.^  ,.<iiil.l  iiiiiK.>  an  ..x,-r|,li„ii  „f 

liKrcliaiii.l.Tlurllii-  sn^iiily  (.laii\  ^'ival  imlii->lry  oraiiy  jjrral  cnliTprisi-, 
or  any  ollirr  lliin^  llial  uoiilil  .  onn-rii  llir  allairs  of  Ilic  wlioli!  n.nnnrrrial 

WOl'lll. 

Sir  Charles  RuBsell.  II' I  may  n's|.(Mlfii!ly  say  mi.  Sir,  iImmv  is  a 
f!i'al  I'liaHiii  Ji.lsM'cii  Ihi'  iMi'iiiisc  anil  llir  roni'lii>ioii 

Senator  Mor^'an.     -  I  ilu  no!  Iia|i|ii-ii  hi  src  il. 

Sir  Charles  Russell.  To  answir  il  in  ilil-.il.  Mi'  S.-iialor,  wonlil 
imlccd  cause  ii  M^iy  wide  ili'vialion  IVoni  ni\  palli. 

LordHannen.  -I\\as;;nin^;  to  asK  what  was  llic  cH'nl  ol'lhi'  n-slrainl. 
I  Ihink  il  was  only  Ihis.  All  vcjssols  wvrv  lorliidilon  lo  loiicli  iil  Hit; 
islands. 

Senator  Morgan.  —  A  lillli'  more 

Lord  Hannen.  —  I  was  piin^;  |o  add,  and  llic  rcsl  is  analopms  lo  llm 
llovi-riiif;  Ads.  Tliorc  wa-<  iiolliin;;  lo  pivvcnl  vrssolx  sailing Ihronuli  Hie 
walcrsadjoiiiinfi  SI  llidona;  l>iil  Hies  wciv  nol  allowed  |o  hover  in  lliose 
walers. 

Senator  Morgan.  --  I  lief,'  your  pardon.  They  were  not  allowed  to 
a|i|iidaeh  wiihin  lil'h'en  miles. 

Sir  Charles  Russell.  —  I  rallier  Ihou^jht  Ihe  dislanee  was  n;  than 

lii'li'i'ii  miles. 

Senator  Morgan.  —  Il  may  he  moi-'.  iiul  il  isal  least  thai. 

Lord  Hannen.  -  -  I  was  only  l:,viliiif;  \ou  lo  ;rve  ns  the  terms,  which 
nre  nol  in  my  recolleclion. 

Sir  Charles  Russell.  I  llion-hl  we  had  il  in  Mm;  I'niled  Stales  Case. 
hill  we  have  nol. 

Senator  Morgan.  —  It  was  2(i  miles,  was  it  not? 

Sir  Charles  Russell.  —  I  have  pd  a  note  from  the  Aivhivisl  of  the  ho- 
miniiin  of  Canada,  ,Mr  Itiymner,  and  there  is  uo  reason  why  I  should 
nol  read  Ihe  whole  of  it.      My  friend  will  have  no  ohjection,  prolialily. 

Mr  Phelps.  Von  will  find  the  Ad,  Sir  Charles,  on  pap'  ill.Soflhe 
lirst   \oluine  of  the  I'lliled  Stales  Appeildiv. 

Sir  Charles  Russell.  There  is  only  a  pail  of  the  Ad,  I  lliiiik,  set 
oiil  lliore  Mr  IMielps. 

Mr  Phelps.  —  .Ml  thai  touches  this  point.     Section  i,  is  there. 

Sir  Charles  Russell.  —  Then  I  had  heller  read  il : 

tV.  .\ii(l  lie  il  rinlliiT  ciiai.lid.  Tlial  il  sliall  and  iiiiiy  1m!  lawful  lo  ami  fur  llie 
(ii)veriioi-,  or  in  lii-i  Alistarc  Itie  I)i'|iiily  liovcirior  ol  liio  said  Islanilfor  lIn' liiiio 
lieiii^r,  or  lor  llie  ConirnaiiiliT  I'nr  Ilic  liiiie  jpcin;,'  of  His  Majcsly's  .Naval  or  .Mililacy 
Koires  slalioncil  oil' oral  llie  said  Isjaiiil,  rcsiierlivdy,  and  the  Persons  aclinf;  uiidcr 

his  or  llieiiUiilcis  and  Cm ;mds,  i(!s|icclivrly,  liy  all  nucL'ssary  Ways  and  Means 

lo  liindi'r  and  iiievenl  any  Slii|i,  Vessel,  or  lloat,  Ships  or  Vessels,  or  Uoals  o.vco|il 
Stiijis  and  Vessels  of  .ind  heloii^'in^  lo  or  charleied  liy  Ihe  said  United  nonipany  of 
Mi'irhanls,  also  duly  licensc'd  liy  Ihe  saiil  Conipany  for  thai  Purpose,  as  horeinbc- 
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Tore  iniMilionoil',  rruni  ri<paii'iiig  to,  Irndinu,  or  toiirliiiii;  nl  tlio  saiil  Island,  or 
having'  any  Commiinicalion  willi  llit<  >aiiic:  anil  toliirnler  and  pri'vcnl  any  Porsoii 
iir  Persons  rrom  landing  upon  llie  saiil  Island  Ironi  >ni'h  Ships.  Vrssi'ls  or  lloals, 
and  III  si'izc  and  drtain  all  and  every  {'ersun  or  Persons  tliat  slial!  land  upon  liie 
said  Island  from  I  lie  same;  and  all  sneh  Sliips,  Vessels  .ii- lloals  exeepi  as  aliove 
exeepledl  as  sliall  repair  |o,  or  trade,  or  toin-li  at  the  saiil  Ul.iiid.  or  shall  lie  roniid 
lioveriiiK  within  Kifzlll  I.eagnes  ofthc  Coast  thcreor. 

Lord  lliiniien  is  quilt!  rif;iil. 

.\nd  wliii'li  shall  or  may  lielong,  in  the  Whole  or  in  Part,  to  any  Snhjeel  or  Siili- 
joets  of  His  Majesty,  or  to  any  Person  or  Persons  owinj;  .\lle(;iance  lo  His  Majesty, 
shall  and  are  liereliy  deilared  to  lie  lorreiled  to  His  M,'ije>ly,  and  shall  and  may  he 
seized  and  dotained,  and  hronu'lit  to  A'lo/Ai/i//,  and  >hall  and  may  he  proseiiiled  to 
Ciindeinnation  hy  His  .M.ijesly's  Attorney  (leneral.  in  any  ol'  His  MMJe>ly's  Conrts  oC 
lleeiiril  at  HVWi/i'iiv/cr,  in  sneh  mamier  and  I'oi  in  .is  any  Ship.  Vessel  or  Hoal  may 
be  seized,  detained,  or  proseented  for  any  Itroaeh  or  Violation  of  Ihe  Navi);atii<n  or 
Hpvenne  Laws  of  this  Country:  and  the  OU'enr'-  for  wliieh  ^iwU  Ship,  Vessel  or  Itoal 
shall  lie  proceeded  against  shall  and  may  he  laid  and  eharged  lo  have  lieen  done:Mid 
Committed  in  the  Connty  of  Mi<l'llrsi>r;  ami  il  any  Ship,  Vessel  <>v  Itoal  not  helm  g- 
in;:,  in  the  Whole  or  in  Pari,  lo  any  Person  or  Peisons  the  Snhjerl  or  Siihjeiis  of 
or  owing  Allegianee  lo  His  Majesty,  his  Heirs  and  Smeessors,  shall  repaii  lo  or 
trade  or  touch  at  the  said  Island  it\'  Sniiil  J/r/en-i.  or  sliall  he  found  hovering  within 
Kight  Leagues  urthi<  Coast  thereof,  and  sliall  mil  depart  from  the  said  Island  or  the 
Coast  lliereof  when  and  so  soon  as  the  Master  or  other  Person  having  the  Charge 
and  Command  Ihei'iof  shall  he  ordered  so  to  do  liy  Ihe  (iovenior  or  l.ieuleiiant 
(iovernor  of  the  said  Kland  for  Ihe  lime  lieing,  oihy  the  Commander  of  His  Majesty's 
Naval  or  Military  I'oree  stalioned  at  or  olV  'l.e  s„  .!  !- land  foi'  Ihe  lime  heing  unless 
in  ease  of  nnavoidalile  Necessity,  nr  Histii  ss  of  Weather  ,  such  Ship  or  Vessel  shall 
he  deemed   rorlViled. 

Lord  Hannen.  —  Tlieiv  is  no  ie<lriilion  iig;aiiisl  sailing  llifuiif;li  llio 
wiileis.     II  is  iiuK  iiffiiiiisl  hnviMiiig:. 
Sir  Charles  Russell  —  Nime  -M  iili. 

.\iid  shall  and  may  he  seized  and  detained  and  jiroseciiled  in  the  same  maiiiiiM' 
as  hereinliefore  enaeted  .i«  to  Ships,  Vessels  ur  lloals  of  or  lielonging  to  anv  Siih- 
ject  or  Sulijoets  or  His  .Majesty. 

^lui  will  SL'i!  Iiovv  \v(!ry  sifiiiiicd  mid  exafi^i'ialcd  is  the  lererciiee  Ity 
Ml'  Itlaiiie  in  Ilii;  letliM'  lo  vnImcIi  I  have  rctVri't>d. which  is  lliiil  eiioriiitiiisly 
ioiij{  hdti'f  (>r  Ihe  ITth  ol'  IteciMiiltei',  IH'.Hl,  Il  nivors  soiiic  27  pufJiifs,  hut 
llin  jiassa^e  III  i|iiesliiiii  is  on  jia^e  '2H'.\.  The  lii'st  pari  ul'  il  admits  Ihe 
lioiiil  I  have jusl  me  'li.iied. 

Hefore  Ihe  lalilicalioiis  of  the  Irealy  were  e\rh  iiij:iil,  in  the  following  .Novein- 
|ier,it  was  deleniiined  that  Napoleon  should  lie  si>fit  In  SI.  Helena.  Kngland  lliere- 
npou  ileelined  to  lalify  the  Mealy  unless  the  fiiiled  Slates  should  surrender  Ihe 
provision  respecting  thai  isjind.  .MIer  that  came  the  stringent  enaetiiieiil  of  Par- 
liament forliidding  vessels  to  hover  within  H  miles  ,,(  the  island.  The  Coiled 
Stales  was  already  a  great  commercial  power.  She  had  I  .too  0  00  tons  i^f  slnpiiing; 
more  than  .'iOO  ships  bearing  her  Mag  were  engaged  in  tt.ide  aroiiml  the  i  .ipes. 
Lord  Salisbury  has  had  much  to  say  alioiit  the  liberty  of  the  seas,  but  these  .'iOO  \me- 
riean  ships  wen-  denieil  the  liberty  of  the  seas  in  a  space  liO  iiiiles  wide  in  Ihe  South 
Atlanlie  Ocean  hy  Ihe  express  aulhorilv  of  (Ireat  lliilaiii. 


I  sav  IIirI  is  not  corrucl  at  all ;  that  all  they  were  |irohibitt<d  from  lUnng 
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was  lo  linvcr  llicro.  There  was  iiolliiii^  lo  |in'M'nl  llicm  sailiiij;  williiri 
llircc  milts  of  Hie  cdasl.  illlii-y  wcic  iiiipci'cdiiii;  ii|)i)ii  llii'ir  vov:ij;i'. 

Mr  Justice  Harlan.  —  When  In'  uses  |Im>  \mm'<I  '•  liti'i-ly  "  IIktc,  Ik; 
means  llie  ri^lil  lo  use  llie  jshiiiil  in  llie  unliiiai  y  \\a\  iipDii  leniw  iii'(>i|iia- 
lily  ;  ami  llie  Aet  dues  |ire\enl  nlher  xesscls  IViim  Irailinj;. 

Sir  Charles  Russell.  -  Itdl  Ihis  sMiuld  nnivey  in  Ihe  unliiiiiiv  reader. 
Mr.  .ill  lire  Harlan  willi  urenl  delerenee,  llml  lliere  «as  an  e\eliisi(tn  Ity 
llii>ii'  liein^  d"iiied  Hie  iilierlv  <ii'  Hie  seas  lor  llial  sjiaei'  of  .'iO  miles.  He 
is  rei'Koiiin^  lliere  2.')  miles  on  each  Nide  ol'llie  inland,  lie  convevs  ||ii> 
idea  llial  lliere  is  an  exeliisinn  from  llial  dislanee.  There  is  noiliiii^;  ol' 
llie  kind.  W'lial  llie  niamlale.  or  \>liale\i'r  il  is  lo  lie  eiilleil.  .imniinls  lo 
is  a  |iridiiliilioii  a^ain-^l  landing  and  a  |ii'idiiliiliiiii  a;;aiii«l  hovering 
williin  llial  dislain'e  ;  liiil  il'a  Ne^sid  is  iijioii  ils  joiirnev  eii-l  or  wc^l.  Hiere 
is  nolliini;lo|M'eveil  ils  sailiii};as  close  lo  lli(>  island  as  il  ^islies —  not  hi  n;; 
whaleNer. 

Hill  I  need  nol  sa\  llial  an  e\ee|ilioiial  rase,  under  eMepliout-  eir- 
eiimslaiiees,  rorins  no  |ireeedi'nl  whatever. 

Now  ma\  I  in  ihis  lonni'ilion,  as  il  lia>  eomc  ii|t,  atiiiin  reilciale 
wlial  i  ha\e  lieliire  said  :  Ihal  Hh"^)'  isidaled  iii>iaih'es  id'  asserlion.  well  or 
ill  ronnded,  prove  iiolhin;;  a-  lo  vvlial  is  llie  riili-  or  prineiple  of  inleriia- 
lioiial  law.  The  prineiple  of  what  is  inlernalioiial  law  is  well  slah'd  hv 
Hie  lale  r.hii'j  .jiisliei'  I'.oi'Miiirn  al  pa^e  <i.'!iil  Hir  rrpml  ul' hi-  jnd^inenl. 

He  is  applviii;;  il   lo  Hie  i|iiesli(in  of  Hm-  IIii mile  /mii'    .ind  lii'alin^ 

Ihal  slill  as.  lo  Mime  exieiil,  an  iiiidelermined  mailer. 


doing 


.\iiil  w lii'ii  ill  ■.ii|i|><irl  III  llii~  |>i>^iliiiii,  III  III  llii'  llii'iiiv  III  till'  llii'i'e-iiiili'  /mie  in 
^I'lii'ial.  (Ill'  ^l.ilriiii'iils  MJ'  till'  \M  iliT'^  oil  iiili'inaliMiial  l.iw  :ii>'  i'i'li<'>l  nn.  I|i<'  i|iii'<- 
linn  lliiiv   wi'll   III'   a-ki'il  ii|ioii  what   iiulliiirilv  iiii'  llif-e  sl;iliiii.'iil<  riiiiliilnl '.' 

Wlii'ii  :iiiil  ill  wlial  Miaiiiiri'  Iiiim'  llir  ii.ttiiin^  wlm  air  l<i  In'  .il1<'<  I'll  liv  siirli  a  I'lili* 

as  |l wiili'i^,  lolliiwili;;  iinr  aii<>lli<'l'.  Iiavi'   l.iiil  ilnwii.   "I;.'!!!!!!'!  llli'ir  a^M'liI  lo 

it?—  Ill  av  liiilliilii;  III  till' ilirili'iillv  wliirli  iiiiuilil  l>r  liniiiil  in  -.i>  ili^' In  \(  liirli  hI' 
llie'<n  I'lilillirlili:;  ii|iiiiii>M~  ~.irll  a^~i'lll  liail  lirili  iiiM'li. 

Kill',  ivr!!  il  >':;!ii.  iMiaiiiiiiilN  had  r,\i>lril  in  i'i'->|>i  rl  ul  lln'  iinp'alanl  |iai'lirii- 
lars  III  wliirli  I  liavi'  irli'iliil,  in  pLn  f  m|  -n  iniii  li  ili«i  i'i|iaiir\  ul  npiiiini  llie  ipii's- 
iinii  wiiiilil  slill  reinaiii.  Imw  lar  iIh'  law  as  sluli-il  liy  IIh'  piililiiisls  lia«l  reieivi'd 
llii!  ai>elil  III  llii'  rivili/i'il  iialinii''  i>l  Hie  wnil  i .'  I''iii  w  nlii's  mi  inli'matiuiial  law, 
liiiwi'ver  valiialile  llieir  lalinill'"  niav  In'  '  >  .  Im  i'! 'liiii:  .iml  a'-rrrlaininu  lln' piiii- 
ripli's  anil  nili"^  nl  law,  i.iniiiil  nialvr  the  l.iw .  In  In'  liiinliii);.  Ilir  law  iiiil^l  liavc 
ri'ii'ivi'il  llii'  .i^^i'iil  III  llii'  naliiiii*  wli.'  .iir  III  III'  liiiiinil  liv  il.  Tlii'^  .i^-rnl  iiiav  lie 
ixprrs*  a>  li\  lir,il\,  nl'  lln'  ,irkni  .\  l"il>;' 'I  iiilnnili'iiri'  nl  pivriniiii'lil-  nr 
liia.v  III'  iiii|>lii'il  liniii  •'>l,ililis|ii'i|  iiv.'i^'i'  all  ili^laiiri'  nl  wliirli  i<^  In  In'  rniiml  in 
llie  I'arl  lli.il  imri  liaiil  M'^^i'Umm  ihr  lii^-li  sras  an'  In'M  In  In'  '■iiliji'il  niil\  I"  tin- 
law  nl  llii'  natinn  niiilri  w lin^i'  ll.iv llirv  ~ail.  w liilr  in  lln'  pmls  nl  ,i  Inri-i^'ii  >lali'  lln'V 

all'  ^iiliji'i  I  In  (111'  Imal  l.iw  as  wi'll  ,i<  In  llial  nilli.ii'  nwi mil  \       In  llin  alisenri* 

iirpiiinrnr  a^M'nt  a'<  ili'iivi'il  linm  nlii' ni' nlhi'i' nl' lln'o'  ^niiii'"^.  im  iiiiaiiiinilv  mi 

llii'  pail  nl   III rlii'al  wi'lli'i's  wniilil  wanaiil   llir  imlniil  api'lii  alimi  nl   Ijii'  law 

nil  till'  -nil'  ani limit v  nl'  lliiir  vii'w  >  ni-  slali'iiii'iil~. 

Niii'.  in  ni\  'ipinimi  wniiM  llir  ilrarrvl  pinnT  ni  lui.inniinii-^  a-Tiil  mi  llic  pari 
nl  iillni  nalinii~  III' >iil||i  Kill  In  aiillmi  i/i'  III''  liiliiiii.iU  nl  llii- rmml  i  \  In  apply 
willimil  an  ,\rl  nT  pai  Imiiu'IiI.  wImI  wniilil  pr,ir||raU\  aiiinnnl  In  a  nru  l.tw  In  -.n 
iliiinu  wi>  <liniilil  III'  nii|n-lili,ilil\  ii>iiipiii^  lln'  pniMiire  nl'  ||ii>  |i'^i>laliiii'  Tin' 
.isM'iil  nl  n.thmi-  I-  ilniiliil.  >.  Mil'lii  nnl  In  ;;ivr  llir  pnwer  "I  parliaiiieiilarv  lr).'i'«U 
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lion  ill  a  malli'i-  nlliorwisi'  williiii  llin  spiioio  tif  iiiliM-nalidiial  law;  lull  il  would  lie 
[lowi'ilcss  lo  coiilVr,  williniil  siicli  lfu:i!.lali(iii,  a  jiirisdiilimi  li  vond  and  iiiiKiiowii 
to  lli(>  law,  siicli  as  llial  now  insi^li'd  on,  a  jiiiisdiilioii  o\cr  l'oi'('i(.'iiois  in  riii'rif;n 
ships  on  a  |ioi'lion  ul'  llio  lii::h  M'as. 

Now  I  iuii  filad,  Mr  I'lcsitlfiil,  lo  liavc  iiiiuli!  roiisidfialilc  |ini};rfss, 
anil  lo  liavi-  j,'oiit!  a  loiigwaN  lowanls  pdliiifj;  lo  Hit!  fiid  ot  lliis  ar};iiiiieiil ; 
bill  llmro  arc  slill  soiiio  mailers  willi  wliicli  I  iniisl  Iroiiltlc  >oii.  Tlii'ro 
arc  llirtH'  easels  rcl'errtMl  lo  by  iii\  IViciul,  Mr  l'ln'l|»s,  in  liis  Aifiiiiiu'iil, 
wliicli  (It'sorvi!  coiisidiMatioii  li\  lliomsclvi's.  TIicn  aro  IIh!  ca-^i's  of 
Clmirli  V.  Iliihliiiil ;  Jlnsr  v.  Iliiin/i/:  and  llinlsoii  v.  ('nifsiwr. 

.Now  llio  casu  of  ('hiircli  v.  Iliihlmrl,  of  wliicli  liotii  Mr  l'li<'l|»s  and 
Mr  (".arler  niailo  some  use  in  llicirarjjiinii-nts,  \nIhmi  noii  conic  lo  consider 
il.  is  really  aiionl  llie  siinplesl  case  in  llie  world  ;  and.  if  I  may  lie  allowed 
lo  say  so  of  so  ffreal  a  .liidf;e  as  Cliiel' .Insliee  Marshall,  il  was  so  simjile 
a  case  liiat  I  am  snrprised  llial  lie  ioiind  liimsulfahle  lo  make  an  impor- 
laiil  judicial  nlleranee  de|ieiid  ii|i(in  il. 

.Now  I  will  tell  llie  Coiirl  wlial  llie  case  was.  Il  was  nol  a  case  invol- 
ving' the  (ineslion  of  internalioiial  ri;;lils  as  lielween  nalions,  al  all  :  it 
was  a  case  belwecii  a  man  who  bad  insured  bis  slii|i  '•  the  Aurora  "  and 
an  nndurwriler,  who  was  llie  insurer;  and  in  the  jiolicies  of  insurance 
there  was  an  exceplinn  from  the  ^^eiieral  risk  which  Ihe  nnderwriler 
nnilerlook.  I  am  now  speakiii;;  with  the  reporl  in  llie  'iiid  ofri-ancb's 
Iteporls,  page  IS7.  befori'  mi-.  'I'liere  were  Iwo  policies  of  insurance; 
in  each  case  lliere  was  excepted  from  Ihe  ficneral  risk  wliicli  Ihe  iinder- 
wriler  iinderlook.  these  words  :  in  one  policy  "•  The  insmers  an'  not 
liable  for  sei/.iire  by  the  /'urtiii/itt'se  for  illii-il  Irade.  "  in  tlie  other 
•■  The  insurers  do  nol  lake  the  risk  of  illieil  Irade  with  Ihe  l^arlii- 
lliirsi'.  "  Audit  wa>  held  laiid  I  Ihink  cpiile  ri-iblK  lii'lil.thal  those  two 
evreptions  meant  the  saiiii'  liiiiij;.  Tin'  soh'  (|iieslioii,  Iberetore.  in  de- 
terminiii);  wln'lher  llie  iiiiderwriler  was  liable  or  iiol.  was  wbelher  the 
seizure  of  a  ship,  whiih  was  in  fact  seized  by  Ihe  l'orluj;iiese  aiilhorilies, 
WIS  lo  be  re^iarded  as  a  seizure  by  llie  l'ortiij;uesi'  authorities  for  eiijia},'iiin 
ill  illicit  Irade,  or  whether  it  was  lo  be  re;;ai'ded  as  an  iiniiistitiable  and 
fii'atuitiius  acl  of  iiiaritiiiie  trespass.  That  was  absolulely  the  sole  (pies- 
lion  in  the  case. 

iNow  the  l*orluf;uese  lioMTumenl  had  forbidden  trade  with  particiilar 
porls  in  its  dominions,  and  llie  facis  fniiud  by  the  .liid^e  who  eii(|iiii'cd 
i"lo  Iheiii,  ill  order  to  ascertiiin  whetlu'r  the  vessel  was  seized  for  illicit 
trade,  are  sel  oiil  al  paj,:e  l'.)2,  whi'i'e  il  is  slaleil  llial  in  coiiseipii'iicc 
id' the  acts  of  examination  made  on  hoard  Hie  bri^  Aurora,  ami  of 
ipiestions  piil  to  Ikm'  Captain,  and  so  on,  the.lud^e  comes  lo  Ihe  conclu- 
sion lliat 

Ttio  inolivcs   JKMi'liy  allPKi'it    rur   liaviiij.'  pul    iiilo  a   |m,iI  u|  llijs  i'>liilili~lmii  mI 
ate  unpi't'ci'di'iiled,  ami  luadniis'-ildi',  and  llic  i'aii»rN  as^ifjncil  caiinol  lie  jimvi'd. 


It  was  allcf^ed  tliat  she   had  iioiie  in   there  for   water  or  some  oilier 


•  Ihrr 
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'•  "'"'  ""'  '■'>'■  'lli'^'t  •'•■•>'l''.     TIh-  J.mIj;(!  camo  to  (ho  conclusion  llial 

Ihiil  WIS  nol  (riic.      lie  says  :  — 

I  Ihcrclorc  hrlicv,   it  in  |„.  all  allV'cl.Ml  („v  III,.  iMopu...  „r  inlinilnrin-  lin ,ni- 

niciTial  aii,l  r„„(.al)a.ul  arllrlrs  uC  whirl,  ij,,.  .-ar;.'.,  Is  .niMposcI ;    if  ll„.,v  arc  iiul 
olhcr  inolivcs  bcsi,l,.s  lln^sc,  .,tw|,i,|,  il,,.,,.  is  llic  -ivalcsl  |,ivsiinii,li,.n. 

And  llicn  llic  Jiidp'or  riisl  Instance  proceeds  lo  Jiistir\  llial  j.v  a  Inr- 
llicr  exaininalion   of  Ihe  ,.ase:   and   lie  linally  conies  lo   llie    conclusion 

"'■''  '''  ■'  ''■"'  "!''>  I Ii-ir  inienlion  lo  look  lor  the  sann-  coiul,  then  it 

'**  1"'''^" ''  'ii^'  was  niakinj;  lor  il  for  the  |inr|.osf  nol  of  husincss,  but  ol" 

sunif;j;lin}<. 

NoNv  Ihal  heiuf,'  Ihe  slate  of  the  ease,  it  is  arpn-d  on  the  one  side  that 
Ihc  seizure  was  nol  one  which,  h\  Ihe  strict  jeller  of  the  I'orlii-uese  law, 
was  anlhori/ed,or  h\  inleriialioiial  law  was  aulhori/ed,  hecansi- Ihe  vessel 

'''"'  ""'  i^ 'inloporls  trade  with  which  was  forhidden,  and  was  an.^hored 

^"' ''"'"■  '"'iipi'^s  oiniie  coast:  alllio.i-h  the  niMsler  had  f,'one  in,  as  al- 

icp-d,  for  Ihe  |Mir|io.e  id'  inakin-  arrannvinenls  for  this  illicit  trade,  it 
was  arfined  Ihal  as  Ihe  sliiji  was  seized  hcyond  Ihe  three  mile  limit  it  was 
|ti'aclically  an  acl  (d' niariliine  trespass. 

The  h>arned  .in.lp-  deals  with  thai  in  a  way  thai  I  will  call  youraltcn- 
lion  to.  The  ai-ameiil  is  enormously  Ion-,  and  the  judi-ment,  which 
resembles  il,  is  at  paj;,.  SW .  On  pa-e  2:J2  Chief  Justice  Marshall 
says  :  — 

'''"'  «'■"'''•'  "•■" "'cpliun  in  Ihc  llrsi  policy  aiv  :      Ihc  insurers  arc  nol  liahle 

lor  spiziii    I  ,      ,.  I'nrln-aesc  for  illirii  iradc. 

Then  lie  rep.Mls  Ihe  wiu'ds  in  llo'  second  policy:  and  then  he 
says  :  — 

K'T  Ihc  |.|:iini,il  II  m  ,oiil,.|i,le,|.  Ihal  Ihr  I, ■nils  iis,.,l  inpiii,'  ;,n  ai-lnal  Irallr  he- 
twi'eii  Ihe  ve-scl  aii'i  iiihiihilaiils.  anil  ,i  s.^i/iiic  in  <'oiisc(|iioiice  ol'  llial  Irallic,  or  al 

Icasl  llial  Ihc  vessel  -h,, 111, I   hav,,   | n   hr,.ii,i.'hl   iiih,  p,>il   in  ,ri,l,'r  I ii<lilulca 

,a^,'  wliich  iMin,.,  widiin  Ih,'  ,A,,'pli,.ii  ,,|  Ih,'  polii'V. 

II  was  a  (|ues(i,,ii  upon  III,'  p,di,'\.      TInn  he  ^,m's  on  :   — 

Hill  such  «l,„'s  i„,i  s,.,.|ii  I,,  h,.  Ih,'  M,.,',.s„in   JMip,,ii  ,,nh,'  woi.N.     n ,„ 

ciilar;;,',lan,l  lili,.|',il  ,',,ii-.|ii„|,..„  ^.jv  ,,n  |,,  II,,' .h'l.ii.hinU.  i>  ,vilaiiilv  wai  raiili'd  hv 
cuinniiin  iisaf;,'. 

i  lieu  hi'  f;()es  on  :   — 

III  lhis,-as,.  ||„.  iinl.iuliiln,'"  ,,!   Ih'  viya^e  w.is  p,'il,','llv  iiml,.i>|,„„|  |,v    h.,||i 

p.lllM's. 

That  is  to  s.iy.  you  Ihe  umhjrwritcr  kuuw  the  unluwliiliiess  of  Ih-! 
trade  which  you  were  nol  aoiw^  |,i  take  upon  yoursi'lf   the  conseiiucnci! 

of;  you   the  assured  knew    Ih lawriihii'.s    ,.1'   Ihe  particular   trade  of 

whii'h  \,'ii  a^r I  son  w,,ul,i  lak,'  upon  \oiii'>ell' llio  risk  and  would  mil 

pul  il  upon  Ihe  uiiderwiiter. 

I  hen  he  jjoes  oii  lo  say  : 

'''•"  " rowii  ,,!' I',,iliif.al  i'\,lii,l,',l,  Willi  Ih,'  iiurl  ji'aloiis  walrhlnhi,'ss,  (|,(. 
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(■oiiiMnici.il  iiiliriiiursi'  i>(  liii-.'iiiiii'is  willi  llii'lr  >  ulunii's,  was  |iri>li:il(lv,  a  I'jh'I  hI'  as 
iliih  li  iiiiliirii'ly  as  llial  l'iri'i<4iirl'<  hail  iIi'M^imI  miimiis  Id  i.'linli'  litis  waliliriiliH'ss, 
.mil  III  rally  mi  a  Kaiiiliil  linl   vi'iy  iii/anlniis  liaili'  willi  lliii>i'  rnlnriii's.     H'  llio 

alli'iii|il  sliiiiilil  >ui' I,  il  wuiilii  III'  xi'i'v  |ii'iililalili'.  Iiiil  llii'  risk  alll'llllill^'  il  was 

ni'civsaiily  ;.'ii'al.  II  was  lliis  risk  wliii'li  llir  iiiid.'i wrili'is,  oii  a  lair  coiisliiirliDii 
of  lliiir  wiiriis.diil  iiol  iiinaii  In  laki'  ii|iiin  llu'iiiscivi'S.  "  'I'lii-y  ari-iiol  liabli-  ".lln'y 
say.  "  I'lir  sri/iiir  hy  llir  I'  irlii,:;iii'M'  lur  illiril  liaili)  ".  'I'liry  il'i  mil  laki'  lliii  risk 
111  illiril  Irailc  « illi  lli.'  I'mhiiiiu'sii ;  iinw  lliis  illii  il  lia.li'  wa^  llii-  snlc  ami  avnwiiil 
ojjji'cl  II!'  Illi'  \iiya);e.  ami  llw  m'>«i'I  was  cii^.i^.il  in  il  Irniii  llic  liiiii'  iil  lirr  Ifaving 
llii-  imil  III  Ninv-Ynrk. 

Tlicrcruri'.  rciilK,  iis  il  scoiii's  Ik  iiu'.  Iliis  iii;illi'r  iiiii;lil  liiivo  cndi'il 
lliiM'tt,  iinil  il  liil  iKit  i'c(|i!iri'  In  i'miiiiiih'  wliclln'r  or  mil  llic  Iliiii^  rniild 
he  said  In  lir  sliiclly  ili  I'l'iisilili'  nr  jiislili:ilili'  \.\  iiili'rii.iliniiiil  law,  lo 
iiiakr  till'  I'isk  dill'  within  Ilic  roiili'iii|ilaliiiii  ul'  hitlli  jiai'lii's  tu  Ilii'  I'lni- 
li'iicl,  ami  iiiii'  wliirli  llii<  iimlri'wi'ili'i'  iiomt  iiili'iiiii'd  In  laKc  ii|ii>ii  liiiii- 
st'll',  and  wliii'li  llii>  assured  ni'ScM'  llinii^lil  IIm'  iindi'i-wriicr  was  lakinji; 
ii|Miii  liinisi'ir.  .Nil  diiiilil.  Ilit>  learned  .liiilp'  doi's  ;;iiniiM'i>  widi-K  inln  IIm> 
i|m-sliiin.  and  In'  dni'sun  jia^e  'SM  I'vainiiie  lli<'  |iiiwi'r  ul'  naliuns  within 
and  williiinl  flii'ii'  ti'iriliny,  liiil  in  a  way  wliirh,  il  '-iiiiis  In  nic,  so  I'ar 
ri'oni  ln.'l|)inu.  di>jii'ii\i>s  ||n'  ntnlciilinn  wlinh  iii\  learned  IViends  are 
snliniiltin^.  a^  I  lliink  \ini  will  see. 
I'iie  liMiind  .lml;;e  sa\-  : 

Thai  llir  I  iw  •■!  nail' ins  |ii .iliiliils  llic  exi'irisr  .il  .my  acl  nT  aiillim ily  i'mt  a  vi"- 
si'l  in  llii'  ^ilii.ih'in  nl  lln'  Ainnia,  ami  llial  Iliis  sei/.tni'  is.  nn  llial  ai  rniiiil .  a  nii'ii' 
liiaiim'  lii'>|i.i>>.  mil  williiii  llli  r\r''|ili'>ri,  r.iiiiinl  III'  ailimllril.  T'l  I'.i'-.in  liuiii 
111'  lAlriil  111  ihkIi'c'II.'Ii  a  ii.ill.ni  Will  altnnl  In  riili'iulii'r>  In  111!'  r\lrilt  n|  Ihi'  nii'aiis 
il  in.iy  i.-e  I'H-  il-  nw  n  -rriii  ily  ilm's  ma  x'l'm  in  In'  iii'iii'illy  cnircrl .  II  is  ,i|i|>n^i'(| 
liy  |iiimi|i|i'~wln'  liaie  niii\('i'>all\  arkmiwli'iki'il  'I'lii' .iiillnnilv  nr  a  nalinii  williin 
ils  nwn  li'iiilnry  is  alisnlnli'  aial  i'Vrlii-i\i'.  'I'lli'  si'i/aii'i'  nl  a  M'-m'I  willnii  lln' 
ran;;!'  nl  ils  laiiiinn  liy  .1  Iniiimi  Iniri'  is  an  iii\a«inii  nl  llial  li'irilmy .  ami  is  a  Im.. 
liil!  ui'l  wliii'li  il  isjlsiluty  In  ii'in'l.  linl  iN  |in«i'r  In  sn  iii'' iudl  Imm  injiiiy  in.iy 
(•(.'liaiiily  111   i'\iii'|si>i|  licyninl  llii'  liiii.S  nT  il .  icnilniy. 

I  |inii  llii>  |iiim'i|i|('  lliiii-lil  "I  .1  Ihlii-Tix'iil   I')  scairh  a   ni'iili.il  \i'ssi.| 


lii'i'i-  wi'  ^I'l  ,il  iinic  III  lii'lliui'i'i'iii  ii;;lils- 


(Ml  III.'   Iiitjli  M'as  Ini  rniilialiaiiil  nl  wai    is   imi\i'i-all\  ailniilli'<l.  In'.  aiiM    Ihe   lie! 
Ii:;ri  I'Ul  lla-<  a  li^lil  In  |iii'\i'>il  llir  iiijiii  \  ilnin'  In  liiiii-i'll  liy  111.'  .i-sisl  mrc  iiilrmli'it 

|n|  lii>  riii'inv  :  ~n  I. n.ili'iii  ha-  .1  liulil  I"  |>rnliiliil  :iii\  .  niimn'iii'  w  ilhiii  lis  <  nln- 

nil's.  Any  .illi'iiijil  In  \in|ali'  lln'  law-  niaih'  In  |i|nl  .  1  Iliis  ii^'lil.  i-  an  iiijiiiy  In 
ilM'll  whirli  II  may  |iii'veiil.  .mil  il  lia^  a  li^hl  l.i  iim'  llir  nii'.iiis  iirrrssacy  Ini'  sis 
|ii''\riitinii.  Tlii'-i' imaiis  i|n  nnl  a|i|i.ai  In  li'' liiiiili'il  willliii  any  i.ii.iiii  maiki'il 
li'iiniijai'ies.  wlmii  rciii.iiii  Ihi'  saiin'  in  all  liiii''-  ami  in  all  silnalinii",  il  lliry  ,iri' 
siirli 

this  is  llir  jiai'l  wliiili  i-  riimiiisivr  ai;aiii>(  the  siirj^i'^iiiin  ,,1'  n:;lil  wlinli 
in\  jeai'lli'd  IlirmI  i-  lii.ikiiii; 


il    ih.'N   ai.    -mil  a-   iiiii --aiiiy    I  1  \.  \   .iii<l  I1.11.1--   lnii'i^;ii  lauhil    ■  niumi'ii  1'. 

Inn  i;.'!!  n.ilinii-  Will   irsi-l    llii'ii   i M  iliiiii-       II    llii'N    .111'   -ih  II  .|s  a  ii'.iMinalili'  ami 
iit'i'i-ssaiy  In  siieure  llieii  I  ivts  Imm  Mnjalmn  liicv  will  In'  siiliiiiilloil  In 
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And  iigiiiii  : 


Tims  in  III.-  rliannrl,  wIhtk  a  v.'rvfrn-al  pari  of  llin  ronimcrco,  to    and  fniru  al 

111!'  ncii'lli  cil   i;iMii|ii',  passes  llii j;li  a   very  iiaiinw  soa.  Ilio  sci/.iir.' iif  vi'ssels  on 

sii-picioii  olalloiiipliii-  an  illirjl  liaili>,  imisi  nnossaiily  \w  rcslncUid  (o  very  nar- 
row limits ;  Iml  on  Ihcniast  or  Sniilh  America,  seldom  rre(|ui>nled  by  vessels  but 
lor Ihe  pm pose  ol  illiill  Iradi'.  Ilie  viirilance  of  llie  (ioverMrneiil  may  be  extended 
somowlial  riirlher;  and  roiei-n  nations  snhmil  lo  smh  regulations  as  are  reason- 
able in  IbemselM's  and  are  reall\  necessary  to  si'enre  tliat  nimiopidy  ol'  colonial 
fonimeive,  wbieli  is  claimed  by  al!  nations  lioldin^' distant  possessions. 

Il'lbis  rifilil  be  e.xtendeil  too  far,  Ihe  t'xoicise  ol' it  will  bo  resisted. 


Again,  (he  prinriplo  is  slalcd.  wliicli  I  |ia\o  iiltroaily  cnuiieialcH,  and 
wliirh  will  Inr  I'diiikI  afiuiii  and  apiiti  oelioed  in  Hie  U'\l  wrilcM's,  this  Ikmiij; 
a  t|iiesli()n  of  IIk;  iit'olecliun  of  ri'vonne  laws,  Ihe  whole  jnrisdicliitn  or 
assertion  ol'anlhorily  is  iml  hased  on  Ihi;  ahsolnle  rifjhl  of  one  nalion 
lo  |inl  thai  aiilhorilx  in  lorcc,  hnl  on  Ihe  lind  llial  il"  Ihe  refjinlalions  are 
reasonahle,  an<l  arc  reeooiii/.i'd  as  such  hy  (hi!  aiiliiorily  of  Hk!  coiinlrj 
againsi  whosi^  nalionals  Ihoy  are  lo  ho  eid'orccd,  lhe\  will  heassenlcd  lo; 
hill  it'lhcy  are  cxlciided  loo  I'ar,  Ihov  will  he  resislcMl.  II  is  nottlie  assor- 
lion  (d'  an  ahsdlnh;  rifihl  —  il  is  Ihe  asserlimi  ol'  a  i|iialilied  nicasnro  of 
prolcflion  do|iendii^j.  lor  ils  siil'licieiil  cvcrcise,  npon  assctil. 

Nowllu!  rest  of  lli(>  jnd.;iiieiil  I  iicod  nol  Ironhle  Ihi;  Trihiiiial  wilh, 
hecansc  il  has  no  hearing;  upon'  Ihe  poinl  wilh  which  I  am  conccriu'd. 
There  is  also  another  reason  foi'  dismissin'i  it  as  an  anlliorilv  iipuii  this 
(|iieslioii,  thai   il  was  nol  nceessars   lo  Ihe  decision  whether  Ihe  risk  was 

wilhin  IhepolicN  or,  no.',  fur  Ihal   al 'was  the  poinl  lo  he  didermined, 

and  il  was  lo  delerinined  hy  iniiniei|ial  law. 

\ow  I  come  lo  Ihe  Iwo  ras(!S(d'  Itu^is.  //iiiif/i/..\\\i\  lliiilxnn  \.(!iirs-//rr, 
I  have  spent  some  hours  wilh  llie  assistance  of  my  friends,  .Mr  i{ox  ami 
.Mr  i'ifiijoll,  ill  Irvinj;  lo  ,i;v|  al  the  iiieaiiinj>  of  llie.se  cases  which 
(iccnpN  a  very  eonsiderahle  space  in  Ihe  lleports,  hut  when  son  coiiie  to 
the  h(dlom  of  Iheni  Ilie\  will  he  fonnd  reallv  lo  he  of  \er>.  lillle  Indp 
indeed  In  litis  'rrihiiiial.  .Nnw  I  will  lr\  slioitK  lo  e\|dain  wiial  these 
I  uses  were.  The  case  id' /A've  V.  Hii/ir/i/  was  a  claim  lo  a  car;;o  of  cidl'ee 
and  the  then  nwi'er  and  pnssessur  of  ihe  cnlfee  claimed  his  title  to  il 
under  a  foreij;ti  indjiiiient  of  cdiidein  nation  id' a  Court  of  San  hoiiiiii^>u, 
which  was  Kretich  teiritor\ :  and  the  main  ipiestion  discussed  was  whe- 
ther or  not  the  .\merican  ('.oiirl  loiild  -^n  hidiind  Ihe  foreiL',ii  jinlirmeiil  lo 
examine  the  i|nestion  I, I'jnrisdiclioii  :  whelher  the  facts  a>  lliev  existed 
gave  theCiiml  jnrisdii  lion  lo  enlerlain  Ihe  inaUer.  (".Iiitd' .Insliee  Mars- 
hall ami  three  of  his  colleagues  held  thallhey  were  warranted  in  exami- 
ning Ihe  i|iiestioii  (d' the  inrisdiclioii  of  Ihel'.onrl  in  rehilinn  lo  the  cons- 
lilntioiial  powers  of  tlie  Cmirt.aiid  in  relation  to  the  sitnnlioii  of  Ihe  thing 
ciiiideniiied;  hiil  the  dissenting  jndge,  .Mr  .insliee  .lohn^oii,  in  a  vei\  elaho- 
laleand  ahlejndgiiient, dissented  from  llinsc  \iews  and  came  lo  llieeoncln- 
simi  llial  Ihe  principal  jnilgineiil  was  not  <'xamiiiatile  ,il  all:  and  in  the 
coiiisi   of  dial  jiidgment    —  indeeil  in  llie  cnnise  of  hidli  jii,|o|i||,|i|s    -  il 
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iiVt'i\[  (loiil  orrnallcr  !■<  ^owo  inio  l)y  bolli  ol'lln'iii  a  fiooil  wiiy  (Uilsidc  llii^ 
|)arti<-iiliir|iiiiiii  iiihainl.  ('.liicr.ln^liri'Marsliairs  jii(li;iiii>i)l  is  lallifi'  inun^ 
cliKcly.iis  il  seems  lo  me,  In  Hie  |i(iiiil :  liiil  Mr.iiisliee  .iKliii-dn's,  wlmse 
jiuljimeiil  is  lonml  in  |»af;e  22!  "if  Ihe  re|i(Mt  of  llie  (';i>;e  Hli  vdltime  <>!' 
('.raiieh's  IteiiorlsinaN  liecdriwlly  siiiniiu'il  ii|t  in  lliis  seiileiiei'  :  (lial  lliere 
was  no  rifilil  lo  iii(|nire  into  llie  eanse  nreaplnre  ortn  veviess  the  in(l};ment 
(if  lliei'ri/.ol.onil,  Imt  lliat  if  lliere  were  power  lo  liolieiiiml.liieii  lie  re};anl- 
ed  llie  soi/.iiro  in  the  ease  in  (jiieslion  as  le}:ilimaiely  made  and  iKd  as  an 
enroieemeiit  ol'  a  miMiiei|ml  acl.  Iinl  as  an  ass(>rlion  ol'  a  hnlli^erenl  ri^;lil. 
Tliat  is  Ihe  Slim  and  siihslance  of //ow  v.  Ilimr/i/. 

Ill  Die  ea>e  of  lliidsnn  v.  (hir\/ifi\  Ihe  (|n('slioii  eame  lip  aj^ain,  and 
upon  siilislaiilialK  ilie  same  I'acls.  heeaii-e  aillioiifih  il  appears  in  one  pail 
ol'llie  ease  of  /tin/xiiii  v.  (litcslirr  Ihal  Ihe  sei/.iirc  w:is  not  made,  as  in 
/{iisr  \ .  /Iiiiir/f/.in\[>'uh'  Hie  lliree  miles,  hill  aeeordinj;  lo  one  slalemeiil 
ill  lliiilsiin  V.  (iiifslirr  WW',  made  within  Hie  lliree  miles,  yel  Ihe  ,lnili;es 
in  liieir  jndfiinenl  treat  the  l'ail«  a^  il'lhrx  were  similar,  and  nothiiif;  Inrns 
on  the  ipiestion  whether  it  was  inside  or  onl^ide  three  miles. 

Mr  Carter.  — There  were  Iwo  trials.  (In  the  lirsl  trial  it  appears  to 
have  iieeii  williin  Hie  three  miles,  and  on  Ihe  seeoiid  triiil  riirlher  out. 

Sir  Charles  Russell.  —  That  very  likely  evplaiiis  how  it  is  variously 
slated  as  a  sei/.iire  ivithiii,  and  a  sei/nrey/'/Mo///,  the  ^i  mile  limit.  How- 
ever, lliu  rosiill  of  the  ease  is  what  1  desire  to  rail  altiiilioii  to.  The 
result  was  that  llic  Judges  in  that  seeond  ease  look  Ihe  view  wliieli 
.Mr  .lusliec  Johnson  iiad  taken  in  Ihe  tirs|,  iiiimely  that  the  toreij;n  jiitln- 
iiieiil  was  not  evamiiiahle.  And  Iherelore  says  Chiel' .l;:s|ii  e  Mar>liall  al 
the  end  of  Ihe  ease,  "  .My  iudj;meiit  in  Unti'  v,  llinifh/  is  theiet'oiN!  lo  he 
taken  as  overruled  "  Tiial  is  exaetly  '.he  result.  I  hope  my  I'riends  will 
iiol  dill'er  from  me  nhonl  il,  heeansc  we  have  exaiiiined  il  with  as  niiieh 
rare  as  it  is  pos>;ihle  lo  lieslow  upon  il.  and  I  think  that  is  really  what  it 
does  eome  lo.      Ilii;  pa>saf;e  I    refer  lo  in   lluilsnn  v.  (',ii<  ^lirr  i>  tlii>.    — 

Senator  Morgan.        Was  ilapri/e  Cniirl  in  >.iii  liomin^o? 

Sir  Charles  Russell.  —  \es,  it  was  a  pri/e  ronrl  in  San  homiiif;o. 
Ihe  oHi>r  .liidf;e>,  evrept  the  ( ihiel' .liis|ice.  e.iiieiiri'ed  in  the  jndj;meiit  of 
.Mr  ,lii-liee  Livini:-i|oii.  whi'-e  jiiduiiieiit  was  appealed  from  and  whii  h 
deals  with  Hie  point  ^vbeiii.r  the  ori^'iii.il  jiidifinenl  was  e\aniinabli>, 
and  the  Chief  .Instiee  (diserved  thai  he  had  sn|i!ios(Ml  tiiat  the  former 
opinion  didivi'red  in  this  ease  upon  the  point  had  In  n  eonenrred  in  liy 
four  .Ind^'es,  hut  in  this  he  was  mistaken,  and  so  on. 

However,  he  -ays  in  idiielnsion,  that  the  piiniipleoflli.il  e.i>e  of //<)>/' 
V.   Ihiiicl)/  is  now  overruled. 

Now  1  have  rea<l  these  ease-  with  all  pos-il)|i'  ilisii,.  to  ^et  lo  Hk  IioI- 
loiii  ol'liieiii,  ami  try  aiul  si'(>  wlml  inform. ilioii  Ihey  woold  ^ivi>,  hv  way 
ot  assistaiiee  to  till'  Trihiiiial  lint  hevoiol  ei  rl.iiii  expressions  whiili  are 
to  lie  found  ill  them  here  ami  ||ier(\  not  aiuavs  ipiile  ml  r,  m  tu  Hie  p.irli- 
iiihir  poiiils  they  were  disenssiuj;,  some  in  the  piduuienl  of  ( .liii'f  .liistiee 
Mar>liall  and  soimi  in  the  jiidgiueiil  ol  .Mr  .iiisliii- .lohii^m,  tlun'  is  ri'ally 
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nolliing  thai  is  of  any  material  aid  to  llie  Court.  I  want  lioworcr  to  ox- 
plaiii  to  the  Court  how  those  casi-s  were  rcjjanh'd  l)y  a  Icxlwriler  whom 
we  (jcrluinly,  in  KnKliimi.  considL'r  as  a  Ifxtwriter  of  some  authority  — 
I  mean  Mr  Dana,  in  his  edition  ol"  Wliealoii,  whirli  is  an  American  hook 
of  authority.  I  ohservc  my  I'riond  .Mr  I'helps  in  the  .\rj;nmcnt  does  not 
treat  .Mr  liana  as  hcinjj  u  jterson  of  very  hijjh  aniliorily.  I  will  only 
ohserve  in  relation  lo  that  that  liis  edition  o(  Wheaton  is  reeeived  with 
respeel  in  llie  i;nf;lish  Courts ;  and  as  regards  Ids  ahililyand  position,!  <an 
point  lo  (he  lail  Ihiil  he  was  the  Counsel  chosen  by  a  very  ahh-  Secretary 
of  Stale,  himself  a  (iisliii^iuished  lawyer,  to  represent  the  interests  of  the 
linile.l  Slates  on  the  Halifax  fisheries  ,\rltili'alion  :  Ihe  Secretary  of  Slate 
who  seli'cled  him  was  Mi' Secretary  Kvarls,  who  is  known  lo  some  of  the 
Trihmial  and  known  lo  me  personally  as  a  lawjerofdislinction.  .Mr  Kvarl 
not  only  selected  Mr  Hana,  hut  speakiufrof  his  selection,  he  congratulates 
Ihe  Cniled  Slates  on  huviu};  been  able  lo  secure  a  Counsel  of  such  distin- 
fruished  eminence. 

The  pas.snfje  linn  now  uhoul  lo  read  is  |)rinled  in  Ihe  print  handed  in 
to  Ihe  Members  of  Ihe  Tribunal  a  few  (la\s  ago.  it  is  an  intelligent  cri- 
licism  upon  Ihe  whole  of  this  |i;irl  of  Ihe  law,  shortly  de.scribed  as  Ihe 
'•hovering  principle",  if  it  can  be  designated  by  the  name  of"  principle". 
I  refer  lo  Ihe  note  lo  sec*lion  ISil  :  lh(>  note  being  108,  and  the  page  2(18 
in  the  8lh  edition.  In  scdion  171)  he  refers  lo  the  exclusive  territorial 
Jurisdiclion  over  Ihe  inclosed  parts  of  ||ii«  sea  along  the  coast  called  the 
King's  Chambers  :  he  proceeds  : 

II  .iiipcars  fnim  .Sir  l.,..iliii,.  J,.|iUiiis  lluii  Imih  in  Ilic  reifrns  of  James  I  niid 
Oil. nil's  II  Ihu  snii  lily  ol' Hill  isli  riPiiiiMciv,.  \v;is  pioviilril  lor  live\|ii.'ss  |iniliiliilioiis 
iii-'ainsl  llic  roviiii.'  or  liovrriiij;  of  I'or.iirii  ship*  olwa.-  Miiicar  llic  netilral  cdusN  aiul 
harbours  i>l  'ir.Ml  Hrilam  as  In  *Ni»u-ii  or  Ihiviirn  m-sscIs  hoiiii'ward  iir  ouhvard 
boan.l,  ami  llial  lapl'ipes  by  sitih  roicii.'!!  (■nii/...r>  rvi'ii  of  (lioir  cm-niy's  vessels 
would  he  re>|.,|,.,l  hy  the  ConrI  of  Ailmiially.  11  maile  williiii  Ihe  Kiii}.'s  C.haiiihers. 
So  also  the  llrjiish  '•  lloveiJHw  \'  t  '  .  |iiis>e(l  in  IT.tii  '.>  Il.'o.  ||.  laii.  :V.\\  a><uiiies, 
fiirii'riaili  reM.mie  iMirposev  a  jiiri>.liilioii  o|  t  |ea^'iie«  liom  Ihe  counts,  hy  piolii- 
hiling  I'oieiu'ii  ^'ood-c  lo  he  lraiishi|i|>i'd  wilhiii  llial  dislame  willioni  paymenl  ol' 
diilies.  .\  >imilai  p.  ../m.m  is  coiilaiiied  in  (he  llevemie  Laws  of  Ihe  Ilnited  Stall's; 
ami  liolh  lli.-e  innvijon-  have  heeii  di'clari'd  hy  jiidieial  aiilliorily  in  eaeh  rounlry 
Ui  he  eonsisleiil  Willi  Ihe  l.iv\  ami  usai;e  ol  lialioiis. 

His  note  upon  Ihal  includes  a  ciiliciMii  "f  C/iiirr/i  \.  Unliharl.  and 
perhaps  ymi  will  be  good  enough  lo  allow  in\  learned  friend  .Mr  Ito.x  to 
readil. 

The  President    — Cerhiinh 

MrM.  HBox. 


HIS.  Miiniii/inl  Sriziir,'-:  in-i/,„iil  //(.•  l/(/r''</''  l.i'ii'inr  iiv  ranmin-shi)l.  -  The  sl.ilu- 
rneiit  in  Ihe  |e\t  rc(|iiiie-  Imlh.'r  eonsiih'ialioii.  II  has  hfi'n  seen  (iial  the  eon- 
seiil  ol'n.iiioiis  i'\lem|,  the  leiiiloiy  ol' a  Sl.itc  to  a  marine  lea,!.'iie  or  ennnon-shcvl 
li"Mi  the  coasl.  .\i|s  ihnie  wilhin  this  disi.ince  are  within  the  sovereitrn  territory. 
The  war  rijjht  ot  visit  ami  se.nreh  extends  over  the  whole  sei.  Hut  it  will  not  be 
fotiml  that  any  conscnl  of  nalioii-  can  he  shown  in  Lnoni  of  extending  what  may 
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bo  slrii'lly  ralltMl  torritorialily,  I'or  iiiiv  |iiirpi>si>  wlialurn',  liuvoml  tlio  inaiiiii' 
lL^l^'llu  <ii'  iMiiiiiin-sliol.  Dciulillos  Slad's  havi'  mailc  laws,  I'm'  ii'vi'iiiio  |)iii'|ici<i^s, 
tdiichiii}.'  acts  il(iiii>  lii'viinil  liTrllnrlal  wali'is;  liiil  il  will  iinl  In'  r<>iiiiil  llial,  in  lalcr 
llini's,  III)'  ri^'lil  lo  iiiaki'  si'i/iiri's  lii'Vdtiil  sinli  walcrs  has  Ihm'ii  in^i'-ti'il  ii|iiiii 
axainsi  Ihr  n'in<iiislraiii'i<  nl'  l'iii'i'ii,'ii  Stalc^,  nr  llial  a  ili'ar  ami  iiiii'i|iiiviH'al  jiiili- 
ciai  |ii'r('t<ili>nl  iinw  slaiiils  siislaiiiin^  such  sci/iircs,  whuii  the  i|iii'>itj(in  of  jiirisdii'- 
(iiiii  has  hciMi  |ii'PsuiiUi)l.  I  ho  Itcvi'Miic  Laws  (il  llic  I'lillcil  Stales,  for  instance, 
jii'iividc  Ihul  if  a  vessel  hniind  In  a  port  in  the  liiiile<l  States  shall,  ''xcepl  I'or 
nccossitv,  nnloail  car).'ii  wilhiii  I  Icauncs  ol'  tile  ciia<t,  and  lielni'i'  cmniliK  In  the 
pi'itpvi'  pDi't  I'm'  enli  V  and  nnlii,i<luip,  and  recciviiip  pertnissicni  tci  do  so,  Ihe  car^o 
forfeit,  and  the  niasler'  iiicnis  ,i  penalty  Act  of  the  ■itid  March,  I7!l7,  ^-il  ',  hnl  the 
Statnte  does  not  anthoil/u  a  sei/aire  of  a  l'<ii'eii.'n  vi'ssel,  when  hevond  the  ti'iiitorial 
jnrisdiction.  Thu  Statute  niav  well  he  cnnstnied  In  mean  only  that  a  foiei^'ii  vessel, 
coming  to  an  Aini'iican  port,  and  Iheic  seized  foi  ,i  violation  (d' Iteveniio  Itc^nhitions 
coiMinileil  oiil  (d'  Hie  JiiiisdiiHon  of  Ihc  Ihiilcd  Stales,  may  In'  conliscaled  ;  hnl  thai, 
to  coMiph'le  the  fmfeilni'r,  Il  is  essential  llial  Hie  vessel  shall  he  hminil  lo,  anil  shall 
Come  within,  the  territory  of  the  I  niled  Slates,  after  the  piohiliited  act.  The  act 
done  lieymid  the  jiiri'<dii'limi  is  assumed  to  he  pari  of  an  attempt  to  violali'  the  lle- 
venue  Laws  within  the  jurisdiction.  I'mler  Hie  previous  seclions  of  Ihal  Act,  it  is 
mad(!  the  duty  of  ruveiiue  ofhrers  to  hoard  all  vessids,  for  the  purpose  of  examiniiiK 
their  papers,  w  itliin  t  lea','iies  o|  the  coast.  If  foreinn  visseN  have  lieeu  hoarded 
and  sei/i'il  (III  llie  lii;.'h  sea,  and  li;i\e  hecn  adjiidfied  guilty,  ami  their  liovi'iiimeids 
have  md  ohjucled,  il  i^  pmhahly  lillief  liecanse  llicy  were  ncd  appealed  to.  or  have 
ac(|iiiesced   in  the  parllciilar  iiistaiee,  IVom  motives  of  comlly. 

The  cases  cited  in  the  anlhois's  note  do  not  mcessaiily  and  slridly  sustain  Die 

position  taken  in  the  li^xt.     In  II I.ouis  "  J)od>mi,  ii,  '.M'>)  the  ari'csl  was  held 

iinjnslilled,  liecanse  made  in  lime  of  peaci'  for  a  violation  of  ninnicipal  law  heyond 
leiritorial  walers.  I'he  words  idSii  William  Sroll,  mi  pp.  Jl.'i  amlJlii,  v\ilh  nfe 
reme  lo  the  Hovering' .\cls,  are  only  illii'-lialive  (d' Hie  admilli'd  nih'.  Ihal  nei^li- 
lionriiiK  waters  are  li'rriloii.il :  and  he  does  not  say,  even  as  an  nhilrr  ilii  luin.  that 
Hieleiiilory  I'or  levenue  pnipo>es  extends  hevnndlhal  claiined  lo|- olher  purposes. 
On  the  I'onlrary,  he  says  thai  an  impiiry  for  li-cal  m-  clefeiisive  purposes  near  lilt; 
coa^l.  hill  hey  mill  the  mariin'  lea;.'iii',  as  under  tin'  llo\ei  in^  Laws  (d'  Ureal  llrilain 
and  Hie  I'nited  Stales,  "  has  noHiini:  in  iiiinmon  with  Hieii;j|il  uf  vislialion  and 

search  upon  the  imappiopi  jaled  parts  of  lli can   "  ;  and  adds,  "  a  rei  eiil  Swedish 

claim  id  e\amilialioii  nil  Ihehiuli  "cas.  Ilimiidi  conliiied  to  foreign  ship^  hmiml  lo 
Swedish  polls,  and  accompanied,  in  a  manner  not  very  cmisislent  or  inlellivilde, 
with  a  disclaimer  id  all  rij-dils  of  visilalimi,  wasresisled  hy  Hie  Hrilishdoveiiinienl, 
and  was  linail.\  withdrawn  ".  Chnrclic.  Ilnlihard  lliamli.  ii.  1^7  .  wa~  an  action 
oil  a  policy  if  insurance,  ill  wliirh  lliere  was  an  e\i  epiimi  of  ii>Ks  of  illicit  trade 
wilh  Hie  r  ilii^'iicse.  'I'he  \oyaj.'e  was  lorsiicli  all  illicit  hade,  and  Ihe  \c>^id,  in 
pursuance  of  II., il  piii  po'-e,  came  lu  ain  lior  w  illiiii  ahoiil  I  Ica^'iics  of  ihe  I'mlii- 
({uese  coa>l  ;  and  Hie  ina-ler  went  mi  -lioro  on  hiisiiie-is,  «  here  he  was  aiie-led, 
and  the  vessel  was  alierwai  ijs  sci/.cd  al  her  aiicliorat;e  and  cmidiiiiiicd.  The  owner 
souiihl  to  recover  for  Ihc  i  ondciiiiiaiimi.  Tlic  Com  I  held  Ihal  il  wa-  not  iiices<ary 
for  the  defenilaiils  In  pio\c  .111  illi<  il  liuie  In  :;iili.  hnl  only  Ihal  Ihe  ri-K>  cm  liidi'd 
weie  incnricd  hy  the  proxciilinn  o| -ucli  avovaue.  Il  is  line  Ihal  lllinl  ,liisliie 
Marshall  admilli'd  Ihc  ii;^hl  of  a  iialimi  to  secnie  itself  auain^l  iiilcndcd  vinlalions 
of  lis  1,'iws  hy  '-ei/.nrc'^  made  w  iihin  rca^mialdc  liniih,  a-  lo  w  hicli,  he  ~aid  iialimis 
miisl  e\crci<c  coniitv  aiidconrcs«iiiti,  mid  Hieexai  I  c\lenl  of  whicli  was  iiol  sctllcil; 

and  ill  the  case  hetmc    llic  ('.niii i.  Ihc  i  Iciiiiic^  were  iiol    h led  as   icnderin^'- Ihe 

sei/.iire  illei.'al.  This  leiiiai  k  iiiiisl  Mow  he  licalcd  a'>  an  niiwai ranted  adiiiissioii. 
The  I'esnlt  of  Ihe  decisimi  is,  Ihal  the  I'.ourl  did  md  nmh'ilalic  lo  prmioniice  Judi- 
cially in  a  -nil  mi  a  priv.lc  cmilracl  ;  Ihal  a  sci/me  of  an  Anicricac  \es»el,  made 
al  I  Icatrues,  hy  a  foreij;ii  I'owcr.  wa-  \oid  .111  a  mere  Ire-pass.  In  He  -Mh>ci|ni'iit 
case  of  llose  e.  Ilimcly  iCiaiich.  i\,  'Jil  ,  wlicrca  ve-scl  was  seized  10  league-  from 
the  French  coast,  and  taken  In  a  Spaiii-h  pml.  and  i  ondemiicd  in  a  I'lemh  'riilm- 
iial  under  municipal  and   iml  hi  llii:ciciil   l.iw.  IhcLniiil    licld  ihal  aii\  -li/iin'-lnr 
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iniiniri|)al  |iiii'|iosi's  lii'voiiil  Ilii;  Icrrilui'v  ••!'  Ilir  SllVl'l'('i^'ll  art'  invaliil;  assiiiniii);, 
p<M'lia|i'<.  dial  Ml  li'a^iK's  iiiii-il    In'  lii'\iini|  llic  Iriiilniial   liiiiiN  for  all    hiii'iinsos. 

Ill  lliiilsiiii  r.  (iiii'-licr   Craiicli,  iv.  •.'!'.l ;  w  lici'i'  il  was  a^'i' Illialllii'  arc  was 

iiiiiiiii'l|ial,  ami  wai  iiiaiji'  williiii  a  li'a^'iii'  iil  llii'  h'ti'iicli  inasl,  llio  tiia^  ily  nl  Ihi* 
(^iiirl  Ik'IiI  llial  llii'  jiiiisilirlinii  In  niakr  a  ili'cri'c  ol  rmri'itiin'  was  mil  Insi  hy  llio 
fai'l  llial  IIk^  vi'sst'l  was  iii-'Vit  lakcii  iiilu  a  I'riMich  pm'l,  it'  possossinii  (if  licr  was 
retained,  though  in  ii  tVirt'ign  |iiirl. 

Till' jiul^'liK'iil  Ir'Iiii.'  set  asjdi'  aiid  a  new  trial  iirilcri'il.  Ilic  casi'  came  ii|>  again, 
and  is  ri'|Miili'il  in  ('.lanrli.  vi,  :i.'i<).  At  Ilir  iii'W  trial  lln'  |ila<'i'  id'  s>'i/,iii'i'  was 
dis|iiili'd,  and  thr  .liidgr  in>lnirli'd  tin'  jury  that  a  iiiiiiii<'i|ial  sci/nro  inailii  within 
II  li'auiirs  III'  till'  l''rrnrh  rn.isl  was  \aliil,  and  gavr  a  gimd  lilli'  to  llii'  di'l'i'tidaiit. 
'riii'lniy  round  a  gonnal  M'rdiil  I'nr  llm  di't'i'iidaiit,  and  f\ri'|itiiins  wi'ii'  taken  tn 
till' iiisliurlinns.  Till' Sii|iri'iiii'  (ioiirt  siislaiiii'd  llin  \erdict.  iml,  ImwiiVL'r,  u|iiin 
till' gniiiiid  thai  a  iiinniri|ial  sci/.iiri'  nuidi' at  li  li'agiii's  I'roin  lh>'  rnasl  was  Ynlid, 
tint  nil  Illl'  griiillid  that  Ilir  I'l'i'lii'li  ili'rrrr  iil'  nindi'liiiialiiin  niilsl  In'  rnnsidrrt'd  as 
srilljiig  till'  larls  jnvnlvt'd:  and  if  a  sri/.iiii'  wilhin  a  lr>s  dislaiirir  Irniii  shorn  was 
iiiTi'ssary  to  jiirisdirlioii.  Ilic  di'iiri'  may  liaM' drtrrtiiinrd  IIh'  tad  ai  rordiiigly  ; 
and  till'  vi'i'dii't  in  the  (.irrnil  Cniiil  did  iiol  di^rloM'  ilic  o|>iiiioii  ol'lhi'  jury  on  tli  it 
point.  Till'  Jiidgi's  diiri'i'i'd  in  staling  tin'  primiplr  of  this  caM'  and  ul'  Nose  v. 
lliiiiili/:  and  the  report  lfavi'>  Ilir  dilli'icin'i'  >oiiwwhal  olisruri'. 

'llii--  siiliji'i'l  was  disriiSM'd  iinidrnlally  in  tliu  lasi;  of  llio  "  Oagliari,  "  which 
was  a  M'i/iiri'  on  tin'  high  M'a«.  not  l'>r  viojalioii  •>(  llrvrnin'  l.a\\>,  hiit  on  a  I'lniin 
soini'wlial  iiiisi'd  id'  pirary  and  war.  In  llii'  opinimi  gi\i'ii  liy  IJr  'I'wiss  to  the 
Sardinian  (iovi'iiiiiiriil  in  that  rasi>,  tlic  Iraiiii'd  writer  rrtrrs  to  what  has  suiiie- 
tiiiu'.s  lii'i'ii  Iri'ali'd  as  an  cxi'i'iilional  right  id  si'arrli  and  si'i/.iiri',  lor  ruvx-niio 
piirpiisi's,  licyoiid  the  niaihii'  Iragnn;  and  says  ihat  no  such  i'\c'optiou  can  ho 
siistainrd  a>  a  right.     Ilo  adds  :  "  In   ordinary  rases,  indi'i'd,  when'  a  nicrchanl- 

slii|)  lia>  I II  Ni'i/.,.d  on  llie  lii;;li  seas,  Ihe  soveieign  whose  Hag  has  been  violated 

waives  his  pri\ilej;e,  eoiisideriiig  Ihe  olleiiding  ~liip  to  have  aeled  with  iimln  /itlvs 
towards  the  III  he  1  Stale,  with  wliieli  lie  i"  in  aiiiilv .  and  loliave  eoiiseipienlly  rorleitud 
any  just  claini  to  his  proleilion.  He  iiinsiders  Ihe  Iteveniiu  Itegnlalioiis  of  many 
Stales,  anlliorizing  \isil  and  Mi/.nie  lieyond  llieir  waters,  lo   he  eiiliireeal'!i!  al  the 

peril  of  silt  h  Slates,  and  lo  rest  on  II xpress  or   l.ieit    permission   of  Ihe   Stales 

whose  vessels  may  he  seized. 

II  in.'iy  he  said  thai  the  principle  is  sellled  llial  miinicipal  sei/iires  cannot  he 
made  lor  any  purpose  lieyond  lerrilorial  waler-.  II  i>  also  sillied  tli.il  Ihe  limit 
of  these  waters  is,  in  the  ahseine  of  treaty,  llie  inarine  league  or  Hie  cannon-shot. 
II  caiinol  now  lie  successfully  maintained  either  that  miinicipal  visits  and  search 
may  he  niade  lieyond  the  territorial  waters  for  special  purposes,  or  Unit  there  are 
ilillercnl  hoiiinls  of  that  territory  for  ditleient  ohjecls.  Itnl  as  the  line  of  lerrilorial 
waters,  if  not  lixed,  is  ilcpeiiileiil  on  the  iinsettled  range  of  artillery  lire,  and  if 
lixed,  iiiiist  lie  liy  an  arhilraiy  in.'a-.iire,  Hie  Courl--,  in  the  earlier  cases.  Were  not 
strict  as  lo  stand, iriK  of  di>laiice  wliere  no  fipieign  Powers  inleiveiieij  in  Ihe  causes. 
In  later  linii's,  il  is  sale  lo  inl'ci  llial  judicial,  as  well  as  political  TrilMinals  will 
insist  on  one  line  of  marine  lerrilorial  jiirisdiilion  for  Ihe  exercise  of  force  on 
foreign  vessels,  in  tiiiie  <<:'  pe.ice.  for  all  purposes  alike. 

Sir  Charles  Russell.  —This,  .Mr  I'li'sidenl,  ^fems  lo  us.  ns  we  suhmil, 
il  viTV  iMlellig,il»l(!  ami  very  aiciiraln  crilieism  of  (he  cases  llial  an>  lluire 
reforrt'tl  In. 

Kill'  IIm>  |iiir|iosi>  III'  lliis  ai'^iiincnl  I  liave  mil  fi'll  ralleil  upon  lu  eiilei' 
U|MUi  aii\  very  iircciso  or  crilical  cvainiiKilinii  nl'  many  |iiiiiils  wliicji  may 
lie  said  III  111-  in  ii  ccrlain  ilegi'tM!  iiKJi'lcrmiiiali'  even  al  liie  iircsonl  imi- 
iiii'iil.  I  iiiraii,  wlii'llicr  il  can  he  said  llial  llie  li;ri'ilurial  wulors  are 
ahsiiiuli'K  lixi'il  al  llirct!  miles  ;  wJKdlii'i'lhc  liiw  as  In  cuihaycd  watci's  and 
hcadlamls.  ami  vaiimis  Ihiiif^s  of  thai    kind,  is   iierrecUy   rjpar.      Tlieso 

li'.l 
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nro  iiiiilliM's  its  III  wliii'li,  iiii(|iiostioi)iilily,  oven  ii|i  Id  llic  |ii'i'si'iil  diiy, 
wriloi's  widely  (lilVi'r:  hiil  upon  llii- (|iifslioii  of  Ihc  t'xiciil  In  wliirli,  li'iii- 
loriiilly  consiili'i'i'il,  ii  iiiMiiicipiil  l;i\\  ciin  ti|ii>i'iili'.  I  t'liiiiii)!  lliinK  lliiil  lln<i'i> 
can  1)1'  any  ^mnnd  for  dilloi't'iiii'  ()rii|)iiiiiin  :  naincdy.  Ilial  llii'  slali'incnl 
wliirli  in  allril)nli'd  Id  Ihal  Icai'iu'd  ,lud;.'i<  —  diri'ili'd  Id  IIm-  \alidily  dIii 
tnnni<'i|ial  sci/nro,  llial  is  a  siM/nio  under  a  municipal  law  (lulsidc  llirco 
loafjues  I'l'Diu  llic  cdhiI  —  i-;,  al  li-asl.a  inallor  llial  is  far  from  licin;;  clear. 

II  is  very  difticiill  Id  see  Iidw,  if  once  \du  rccDf^ni/.c  Hie  I'acl  Dial  n 
Slalide  can  only  Dperale  co-|(!riuinoiisly  wilii  llio  leiTilory  of  IIm*  Slalo, 
you  can  say  llial  Uie  niiinici|iai  Slaliile.  as  of  ri^lil,  can  D|iei'ale  oiilside  liy 
nny  process  of  law.  And  wilhoiil  e\pressin^  (I'dc  if  is  not  my  fiincliDii 
to  do  ill  any  opinion  or  view  upon  tlie  malUu*,  at  allcMMils!  may  f;o  so  far 
as  Id  say.  Ilia!  it  is  al  least  doiililfnl  wliellier  llic  Irnc  juslilicaliDii  for  acts 
done  even  under  lli(>  so-called  iJDverin^  .\cls  outside  Hie  lerrilorial  limits 
does  not  rest  upon  the  implied  assent  of  oilier  connlrii^s  who  will  nid  in- 
tcrfcnr  lo  prolect  llieir  own  nalioiials  if  lliey  lii-lieve  llial  lliose  nalionals 
have,  in  had  faith,  hcen  ondoavDiiriu};  to  violate  Hie  laws  of  a  friendly 
I'over,  —  the  Stale  in  questiou  rcgurdiii};  those  laws  as  jiisl,  reasonahle 
and  necessary. 

Lord  Hannen.  —  And  yon  may  add  "  and  having  similar  laws  of 
liioir  own  ". 

Sir  Charles  Russell.  —  Ves;  and  having  similar  laws  of  Iheir  own. 

Mr  Justice  Harlan.  —  ho  yon  think  the  Conrls  of  those  connlrics, 
which  passed  lliose  laws,  can  in  adiiiinislering  lliem  proceed  as  a  matter 
of  law  upon  thai  gioiind  .' 

Sir  Charles  Russell.  —  I  sIhiuIiI  Imrdly  like  to  answer  that  (|ueslion. 
willioiil  coiisideraliiiii.  unless  you  can  refer  me  lo  some  ease  where  Hk; 
qneslion  has  lieeii  rai-eil  in  liligaliou.  I  know  no  ease  where  the  I'ower, 
the  ship  of  whose  nalioiial  has  hecii  si'i/ed,  has  inlerposed  lo  iiii>e  the 
(|uestion  of  jnrisdiclinii. 

1  do  not  wish  In  siij  anylhing  willi  which  my  jiidginenl  doe-;  nol  go, 
thongli,  of  course,  I  '-iilniiil  il  iml  as  mailer  of  opinion  Inil  of  argimieni ; 
hill  I  think. asa  mallerof  law.ns  a  malli'i  (d'slriil  lighl.itwonld  lie  (jxceed- 
ingly  dillicnll  lo  juslify  n  si'i/nre  under  a  ninniiipal  Slalnle  oiilside  llii> 
liniils  of  Icriilory.  Tfiis  I  can  say;  while  I  ;ini  iiol  giving  up  any  rigid 
which  pinpi'ily  heloiigs  lo  Hie  I'ower  I  re|)resent,  as  far  as  I  know  and  I 
have  had  means  of  eiKpiiiiiig  inlii  this  mailer  ,  Hiere  is  no  case,  within 
a  reaMinalile  period  of  lime  from  Hie  present,  in  which  any  sei/.nre  has 
heen  ell'eeled  under  Hie  Hovering  Acis  hy  deal  llrilaiii  which  has  heen  in 
any  way  challenged  or  hroiighl  into  (|iieslion  :  and  no  sci/iire  at  all  in 
receni  years  Ihal  I  am  ald<>  lo  Ira'c,  mil-idi'  Hie  lerrilorial  liniils.  Wlie- 
llier Hie  aclnal  anlhorily  is  greater  does  nol  mailer:  I  only  sliile  the  fad 
llial  ill  recent  lime  there  has  been  no  exercise  of  it. 

iiiil  see  how  far  away  we  are  from  the  siihjecl  Ihal  is  hefore  lis.  This 
is  lo  he  said  in  defence  of  Hie  principle  of  Hie  ilovering  Acls,  Ihatlhey  are 
directed  against  an  olVence  against  Hie  Jtevenne  Laws  of  a  connlry  lo  he 
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i'(iiii|)lcl('(l  nil  llio  IciTJiniy  ol'  llial  niiiiiliA  ;  in  oIImt  words,  il  is  an 
oircncu  wliii'li  run  Im;  only  ronsiiiniiiuliMl  by  coiiiiiif;  N\illiiii  llu;  tcrriloiiiil 
jiirisdiclioii  of  llii.>  |Kirtiriiliir<(uiiilry. 

Senator  Morgan.  —  Thai  is  no!  I  he  case  in  icjianl  lo  llin  Island  of 
Saiiil  ili'lciia.  TJHTi'  llii'  "  llovciiiif;  Ai:l  "  was  lor  llii!  liioloclioii  ol  a 
|)ulili('al  ri^'lil,  nol  llic  Itc^vuniiu. 

Sir  Charles  Russell  —  I  i|nili'  a^'rco.  If  yon  ask  mt!  Senator  (if  I  may 
rGS|u>ririill\  pill  il  soi  if  I  will  niidcrhiki!  lo  di'lVnil,  upon  slrirl  Ic^'ul 
priiu'iplos,  cvi-ry  acl  llic  Kxccnlivc  of  llic  Inilfd  Shilrs  has  doni',  or  llie 
KxcLMilivc  of  (iri>al  Itrilain  has  done,  or  llic  Kxt'ciilivc  of  any  ollior  ureal 
ronnlry  has  done,  I  decline  llic  lask.  II  is  hue  thai  my  learned  friend, 
Mr  Caller,  was  nol  appalled  hy  il.  Me  weni  llie  lennlli  of  defendiii},' 
various  Ihinjis  done  l»\  various  Powers,  and  salislied  liiniself  lie  loiild 
hriii^  llieiii  all  wilhin  a  proper  jiislilicalion  of  asccrlaincd  le^al  principicH. 

Mr  Carter.  —  Well,  il  was  lud  i|iiile  so  hroad  as  thai. 

Sir  Charles  Russell.  —  I  Ihoii^Hil  so,  and  I  hoped  thai  my  learned 
friiiiid  was  ri;;hl  in  thai.  I  confess  I  would  not  like  lo  have  thai  ohli- 
^ation  imposed  upon  ine. 

The  {^real  poiiil  whicdi  \\i'.  are  here  conlendiiij;  for,  and  which  is  llie 
real  point  hclween  us,  is  this;  whelher,  in  lime  of  peace  lliere  is  any  jiis- 
lilicalion upon  the  ^'lonii'd  Ihal  the  ship  of  one  nation  has  f;ol  hold  id'  ti 
piece  of  propiMiy  ofanollicr  nation, —  lheri},'lil  in  lime  of  peace,  and  onl- 
side  llie  territoiial  limits  upon  the  liif;li  seas,  —  for  the  claim  to  sciindi 
llial  vessel,  seize  liiat  vessel,  hriii}^  il  into  a  Prize  Coiirt,  whicii  is  in  fad 
a  war  Irilinnal,  and  tlierc  condemn  il? 

That  is  the  ipiedion  we  are  considering;  and  all  lliese  (picstionsof  llie 
lloverinj;  Act  assist  as  very  little  indeed  in  that  direction. 

Senator  Morgan.  —  That  is  a  ItelligerenI  ad  thai  relates  lo  a  past 
Iransaction. 

Sir  Charles  Russell.  —  It  is  a  lteliip>renl  ad,  whether  il  relates  lo  a 
past  or  a  present  traii>action. 

Senator  Morgan.  —  The  ri^dit  claimed  li\  llie  I'niled  Stales,  is  in  the 
nature  of  self-defence,  and  rcial.'s  to  llie  prevention  of  a  trespass  ini- 
iiicdialelv   llirealened  or  Iteiiij;  coiisnmmalcd. 

Sir  Charles  Russell.  Ves;  Imt  tin'  Senator  must  he  f^ood  eiiou};li  lo 
hear  in  mind  lliose  are  no!  llie  lads. 

The  fads  arc  the  seizure  of  some  of  the  vessels  when  the  sealiiif;  was 
pasl  and  i;one,  and  when  tliej  had  llie  seal-skins  lui  hoard. 

Senator  Morgan.  —  I  was  speakin;;  of  principles  id'  inlernalional  law, 
and  not  Iryiii};  to  make  an  application  oflliem. 

bir Charles  Russell.  —  Very  well;  hiil  I  think  yui  will  lind,  Sir,  thai 
even  that  narrow  appiicaliiui  will  nol  do. 

I  now  refer  lo  those  printed  aiitlioritics,  and  if  yon  will  he  j;oo(l 
enough  lo  lake  the  prinl  that  has  hecii  ^iveii  to  yon  I  will  refer  first  lo 
the  case  of  llie  "  Louis  ".  This  was  decided  hy  Lord  Sloweil  in  IHI7,anv' 
llie  lads  thai  yave  rise  lo  il  were  these.     \  French  ship  enfjaned  in  the 
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slave  trade  was  condemned,  and  it  eanie  before  liord  Sloweil  upon  the 
question  vlicllieror  not  it  could  be  justilied.     He  says  : 

Upon  llio  fli'sl  question,  wlii;lhiT  llf  rii/lit  nf  srari'/i  ciisl:i  in  linn-  nf  jii-iiri\  I  liiive 
to  observe  thai  two  prinriplos  of  piililii;  law  an^  s;cni'iall.v  locojjni/.cd  as  fniida- 
mcntal.  One  is  the  perfect  ciiiinlily  and  cntiio  indopendenci;  of  all  dislinri  States. 
Relative  mafrniliule  creates  ni>  dislinction  of  rifflit;  relative  imliecillly,  whether 
permanent  or  casnal,  fiives  no  addllional  rl^rht  to  the  more  poworfnl  npi},'ld)o\n';  and 
any  advantage  seized  upon  that  frround  is  mere  nsnrpation.  This  is  tlir-  fireal  fonii- 
dation  ofpnhlic  law,  which  it  m.'iiidy  concerns  the  peace  of  mankind,  hoth  in  their 
politic  and  private  capacities,  to  preserve  inviolate.  Tin'  second  is,  that  all  nations 
being  eqnal,  all  have  an  e(|nal  right  to  I'lo  uninterrupted  use  oflhe  unappropriated 
parts  of  the  ocean  for  their  iiavigalion.  In  places  where  no  local  authority  exists, 
where  the  snhjecls  of  all  Slates  meet  upon  a  fooling  of  entire  equality  and  inde- 
pendence, no  one  State,  or  any  of  its  snhjecls,  has  a  right  lo  assume  or  exercise 
authority  over  Ihe  subjects  of  another.  I  can  find  no  au'hnrity  thai  gives  the  right 
of  interruption  to  the  navig.ilion  of  Stales  in  amily  upon  tin'  high  si\as,  exceiiling 
that  which  the  rights  of  war  give  lo  holli  hclligerents  againi^l  neutrals.  This  right, 
incommodicius  as  ils  exercise  may  occasionally  he  lo  those  who  are  subjected  to  it, 
has  been  fully  eslahlislied  in  the  legal  practice  of  nations,  having  for  its  foundation 
the  necessities  of  self-defence,  in  preventing  Ihe  enemy  from  being  supplied  willi 
the  instruments  of  war,  and  from  having  his  means  (d' annoyance  augmented  by 
the  advantages  of  maiilime  commerce;  against  the  properly  of  his  enemy  each  bel- 
ligerent has  the  extreme  rights  of  v.ar.  Against  llial  of  neutrals—  Ihe  friends  of 
both  —  each  has  the  right  of  visitalicm  and  search,  and  of  pursuing  an  iiu|uiry  whe- 
ther they  are  employed  in  the  serviiMMjf  his  enemy,  the  right  being  subject,  in 
almost  all  cases  of  an  inquiry  wroiigfidly  pursued,  lo  a  compensation  in  costs  and 
damages. 

With  professed  pirates  there  is  no  stale  of  peace.  They  are  the  enemies  of 
every  country,  and  at  all  times,  and  therefore  are  universally  subject  lo  the  extreme 
rights  of  war. 

Tben  1  pass  over  a  passage. 

Another  exploded  practi  .;  was  that  of  I'riuces  granling  private  letters  ol 
marque  against  the  subjects  ..ri^owers  in  amity,  by  whom  Ihey  had  been  injured, 
witlioul  being  able  to  obtain  redress  from  Ihe  Sovereign  or  Tribunals  of  that 
country.  But  at  present,  uiuler  the  law,  as  now  geui'rally  understooil  and  prac- 
tised, no  nation  can  exercise  a  I'iglit  of  visitation  and  search  upon  the  common  and 
unappropriated  parts  of  the  sea,  save  only  on  the  belligerent  claim. 

Senator  Morgan.  —  I  af;roe  to  that. 

Sir  Charles  Russell.  —  It  you  please.     I  will  come  (o  tiiat  later. 

If  it  be  asked  why  the  right  nf  searcli  does  not  exist  in  time  ot  peace  as  well  as 
in  war,  the  answer  is  prompt  :  thai  it  has  not  the  same  foundalion  on  which  alone 
il  is  tolerated  in  war— the  necessities  of  self-defence.  They  introduced  it  in  war, 
and  practice  has  established  it.  No  such  necessities  have  introduced  it  in  time  of 
peace,  aiul  no  such  practice  has  established  11... 

Piracy  being  excluded,  the  (lonrt  has  lolnok  Inrsonu'  lu'w  and  peculiar  ground; 
but,  in  the  tlrsl  place,  a  new  and  very  extensive  gmnnd  is  (dfered  to  il  by  the  sug- 
gestion, which  has  been  strongly  pressed,  that  Ibis  trade  — 

Thai  is  the  slave  trade  : 

if  not  the  crime  of  piracy,  is  neverlheless  ci-'imr.  atid  thai  every  nation,  and,  indeed, 
every  individual,  has  not  only  aright,  bul  a  duly,  lo  prevent  in  every  place  Ihe 
comnjission  of  crime.  It  is  a  sphere  of  duly  sul'llcii'nily  large  that  is  thus  opened 
out  to  communities  and  to  their  members.     Hut  to  establish  the  consequent    re- 
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quired,  it  is  first  necessary  to  eslablisli  tliat  tlio  right  lo  interpose  by  force  to  pre- 
vent the  commission  of  crime  commences  not  npon  Ihe  commenrement  of  tlie 
overt  iicl,  nor  npon  Ihe  evident  approach  towards  i(,  hut  ..n  the  l)aro  snrmiso 
grounded  on  the  mere  possihdity ;  for  unless  it  goes  that  lengtli  It  will  not  support 
the  right  of  forcible  inquiry  and  search. 

He  then  proceeds  to  consider  tliat  mailer,  and  a(  llio  bollom  of  Ihc 
page  he  continues. 

It  ilho  Courts  must  look  to  (he  legal  standard  of  morality;  and  upon  a  question  of 
this  nature,  that  standard  must  be  found  in  the  law  of  nations  as  fixed  and  evi- 
denced by  general  and  ancient  and  admitted  practice,  by  Treaties,  and  by  the 
general  tonour  of  the  Laws  and  Ordinances,  and  the  formal  transactions  of  civi- 
lized Stales. 

Tlie  next  case  was  decided  in  1824  by  Chief  Justice  Marshall,  and  was 
aNo  a  slave  case.  Ife  refers  to  the  "  Le  Louis  "  and  he  goes  on  in  the 
third  paragrapli  : 

In  the  very  full  and  elaborate  opinion  given  on  this  case,  Sir  William  Scott,  in 
explicit  terms,  lays  down  Ihe  broad  principle  thai  Ihe  right  of  search  is  condned  lo 
a  state  of  war.  It  is  a  right  sirictly  belligerent  in  its  character,  which  can  never 
be  exercised  by  a  nation  at  peace,  except  against  professed  pirates,  who  are  Ihe 
enemies  of  [\ui  human  race.  The  act  of  trading  in  slaves,  however  detestable,  was 
not,  he  said,  "  the  act  of  freebooters,  enemies  of  the  human  race,  renouncing  every 
country,  and  ravaging  every  country,  in  its  coasts  and  ves-elsindiscriminalely  ".  U 
was  not  piracy. 

The  right  of  visitation  and  search  being  strictly  a  belligerent  right,  and  (be 
Slave  Trade  being  neither  i)iratical  nor  contrary  '  the  law  of  nations,  the  principle 
IS  assiM'ted,  and  maintained  with  great  strengti.  of  reasoning,  that  it  cannot  bo 
exercised  on  the  vessels  of  a  foreign  Power,  unless  permitted  by  Treaty. 

The  next  case  of  the  "  Apollon  "  I  pass  over.  If  has  been  already 
referred  to  in  tiie  di.scussioa  we  had  in  rehition  to  one  of  the  illustrations 
j^iven  by  Mr  Plileps. 

The  next  is  the  judgment  of  .Mr  .lustice  Story  in  "  The  Marianna 

Flora  ".     He  says  : 

It  is  necessary  lo  .ascerlain  what  are  (he  rights  and  dn(ies  of  armed  and  other 
ships  navigating  Ihr  ocean  in  time  of  peace.  It  is  admitted  that  (ho  right  of  visi(a- 
t.on  and  search  docs  not,  under  such  circumstances,  belong  lo  the  public  ships  of 
any  nation.  This  right  is  strictly  a  belligerent  right,  allowed  bv  Ihe  general  con- 
sent ol  nations  in  (ime  of  war,  and  limited  to  those  ocasioiis. '  It  is  true  thai  it 
hasbeenhehl  in  the  Courts  of  this  .■ouiilry  that  American  ships  oMendiu"  against 
our  laws,  and  foreign  ships  in  like  manner  olVending  within  our  jurisdieiioii  may 
afterwards  be  piirsii,.,!  and  sci/.ed  upon  lb.,  oeoan,  and  rightlnlly  broimbt  into  our 
ports  l„r  adjinhcalion.  This,  however  has  never  been  supposed  to  draw  after  it 
any  right  ol  visitation  or  search.  The  party,  in  snch  case,  seizes  at  his  peril  If 
he  establishes  the  forfeiture,  he  is  justified.  If  he  fails,  he  must  make  full  com- 
pensation III  dainagts. 

Lpon  the  ocean,  then,  in  time  of  peace,  all  possess  an  entire  equality.     It  is  the 

'""'"';;, -^'''■•'y  "''  =''l :  appropriated  (o  Ihe  nse  of  all ;  and  no  one  can  vindicate  (o 

bimsell  a  supmor  ,n-  extlusive  pivrogative  (here.  Kvery  ship  sails  (hero  with  (he 
unqneslionabie  right  of  pursuing  her  .,wn  lawful  business  without  interruption- 
but  whatever  may  be  that  business,  she  is  bound  to  pursne  it  in  such  a  manner  as 
not  to  violate  the  rights  of  others.  The  general  maxim  in  such  cases  is,  "  sic  ulere 
liio,  Hi  7ion  atifiiHiii  Iwdas.  " 
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Tim  cnso  of"  La  Joiiiii  Kiif;(''iiit'  "  is  in  llic  same  category,  and  I  do  not 
Ihinii  I  oiifilil  (()  lr(nil)l('  llic  Tiil)iinnl  svilli  reading'  it.  I  pass  on  lo  llie 
case  ol'  Bumn  v.  Dcinnaii  which  was  decided  in  I8i8. 

The  law  on  llii'  subjeit  of  slaves  has  been  sclllfil — 
(says  Baron  I'arke  in  summing  up.) 

Iiy  llie  case  ol'  "  Le  Louis,  "  which  has  been  rcfcniul  lo.  Tlial  case  was  doci- 
(led  in  the  year  ISI7,  by  Sir  Wiiliani  Scolt,  who  went  Inlly  into  Ihn  question  of  the 
legality  of  the  Slave  Trade,  and  laid  down  certain  positions  which  have  since  been 
acquiesced  in  both  in  thiseountiy  and  abroad.  Tliose  positions  are,  llrsl,  that  dealers 
in  slaves  are  not  pirates  by  the  law  of  nations,  anil  can  only  be  made  so  by  and 
accordiiij;  to  (he  terms  of  a  Tnaty  with  Ihi^  country  to  which  they  belonn  prohibi- 
ting (be  Slave  Trade;  si'eniidly.  thai  liadiun  in  slaves  is  mil  a  crime  by  the  law  of 
nations;  thirdly,  Ihal  the  rii-'bt  nf  sluppinj;'  ,tui1  seari'hin^  ships  in  lime  of  peace  is 
not  a  right  which  can  belong  to  any  nation  except  by  contract  wilh  the  nation  to 
which  such  ships  belong;  and,  fourthly,  that  if  there  he  a  law  in  a  particular 
country  prohibiting  the  Slave  Trade,  it  is  not  open  to  every  one  lo  p\inish  the  oll'en- 
der  against  that  law,  but  procei'dings  must  be  taken  in  the  Tribunals  of  his  own 
country. 

I  liave  already  road  llie  i'ariiainenlary  discussion  on  llie  rigid  of 
search,  and  I  do  nol  Iroiible  you  wilh  il  again.  I  have  also  read  Ihe  llio 
passage  from  Dana's  Wiicaloii. 

In  conclusion  I  read  a  passage  from  Pliillimore  dealing  wilh  this 
question  of  scll'-|U"eservation.     lie  says  : 

The  right  of  self-preservation  by  Ihal  defence  which  prevents,  as  well  as  thai 
which  repels,  atlacU  isllui  next  inteinatioual  right  which  presents  itself  for  discus- 
sion, and  which,  il  will  he  seen,  may  under  cerlain  circumstances,  and  to  a  certain 
extent,  modify  Ihe  right  of  leiiilorial  inviolability. 

The  rigid  of  self-preservation  is  the  lirsl  law  of  nations,  as  it  is  of  individuals, 
A  society  which  is  nol  in  a  condition  lo  lepel  agijression I'l'oin  wilboul  is  wanting  in 
its  principal  duly  to  the  members  of  w  hicli  il  is  composed,  and  to  Ihe  chief  end  of 
ils  inslilulion. 

All  moans  which  do  not  all'ecl  the  independence  of  other  mdions  are  lawful  lor 
this  end.  No  nation  has  a  right  to  proscribe  to  another  what  these  means  shall  be, 
or  to  require  any  account  of  her  conduct  in  Ibis  respect. 

The  means  by  which  a  nation  usually  provides  for  her  safety  are  :  — 

I .   Hy  alliances  wilh  other  Stales ; 

'i.  Hy  mainlaining  a  military  and  naval  force;  and 

8.  Hy  erecting  fortillcatioHs  and  taking  measines  of  the  like  kind  within  her  own 
dominions. 

I  do  nol  Ihinli  there  is  any  more  that  I  need  road,  oxcopt  on  llie  (op 
of  the  next '      ',  paragraph  CillV. 

We  have  hithorto  considered  what  measures  a  nalion  is  enlilled  lolake  for  the 
preservation  of  her  safely  wil/iin  her  own  dominions.  It  may  happen  that  the  same 
right  may  warrant  her  in  extending  iirecautionary  measures  irii/mul  these  limits 
and  oven  inlransgiessing  Ihe  borders  of  ln'r  neifjbhour's  leiriloiy.  Kor  internation- 
al law  considers  the  right  of  self-prcMUvalion  as  prior  and  paramounl  to  that  of 
lerrilorial  inviolability,  and,  where  they  conllici,  justilies  Ihe  maiidenanee  of  the 
former  al  the  expense  of  the  latter  right. 

He  then  proceeds  lo  consider  the  cases  which  have  already  been  iiici- 


" 
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Henlally  rcierred  (o  :  the  case  of  ship  "  Caroline  ",  wliirli  was  sent  adrift 
in  the  river  between  lake  Krie  and  lake  Ontario.  It  is  not  necessary 
for  me  lo  refer  to  lliat  aj;'ain. 

Now  lliere  is  one  other  set  of  aulliorilies  lo  which  siionld  like  to  refer, 
and  th'^y  are  im|)orlant  because  they  show  the  position  assumed  hy  the 
United  Slates  upon  this  (|ueslion,  andconlinuouslyassumed  by  the  United 
Slates  as  shown  in  the  autiiorilative  iilteranccs  of  the  execulive  head  of 
the  (iovernment.  I  have  a  series  of  these  ullerances  arranged  in  chro- 
nological order  from  the  year  I8i3  down  as  late  as  1880  or  later. 

Senator  Morgan.  —  Do  you  mean  the  Secretary  of  Slate? 

Sir  Charles  Russell.  —  In  some  cases  the  President,  and  in  other 
cases  the  Secretar  y  of  State. 

I  will  give  the  references  in  each  case.  The  first  is  a  Message  from 
['resident  Tyler  in  1813,  coniniuniciiliug  to  the  House  of  iiepresenlatives 
corres|)ondence  as  to  the  conslrucliori  of  the  Ashhurton  Treaty  of  1812, 
for,  among  other  things,  Ihe  final  suppression  ol  llie  .M'rican  slave  trade. 
Great  Urihiin  asserted  Ihal  it  authorized  a  nuilual  right  of  search.  The 
IJnilcd  ''tales  opposed  this  view  successfully. 

This  is  the  way  Ihe  President,  who  formulates  his  message  after  the 
best  legal  and  conslitulional  advice  he  couUI  obtain,  deals  wilh  this  : 

Tlip  attemiit  to  Justify  .siirh  a  [jretcnsion  (that  is,  lo  sul)ject  tlie  trade  of  llin 
world  to  a  system ol'iiiuriliine  polico  adopted  at  will  by  a  naval  Power, in  any  places 
or  in  any  articles  which  such  Power  might  see  (it  to  prohibit  to  its  own  subjects 
or  citizens]  from  the  riffht  to  visit  and  detain  ships  npon  reasonable  suspicion  of 
piracy  would  deservedly  be  exposed  to  universal  condemnation,  since  it  would  bo 
an  attempt  to  convert  an  established  rule  nf  marilinio  law,  incorporated  as  a  prin- 
ciple into  the  international  code  by  the  consent  of  all  nations,  into  a  rule  and 
principle  adopli'd  by  a  sitiijle  nation,  and  enforced  only  by  its  assumed  authority. 
To  seize  and  dolaiii  a  ship  upon  suscipion  of  piracy,  with  probable  cause  and  good 
faith,  affords  no  just  ground  either  for  complaint  on  Ihe  part  of  the  nation  whose 
Mag  she  bears,  or  claim  of  indemnity  on  th(>  part  of  the  owner.  The  universal  law 
sanctions,  and  Ihe  common  good  requires  the  existence  of  such  a  rule.  The  right, 
under  such  circumslani-es,  not  only  lo  visit  anil  delain,  but  to  search  a  ship,  is  a 
perfect  right,  and  iiivohcs  neither  responsibility  nor  indemnity. 

Hut  Willi  Ibis  single  exception,  no  nation  has,  in  limi^  of  iieaci'.  any  authority  lo 
detain  the  ships  of  another  upon  the  high  seas,  on  any  pretext  whatever,  beyond 
the  limits  of  her  territorial  jurisdiction. 

Then  in  18.'),'i  Mr.  Marcy,  the  Mien  Socrclary  of  Slale,  protesting 
against  certain  orders  of  the  iirilisli  and  French  (iovernnieuls  to  naval 
commanders  to  prevent  by  force,  if  necessary,  the  laiuling  of  adventu- 
rers, from  any  nation,  on  the  island  of  Cuba,  wilh  hoslile  inlent,  says  : 

The  right  of  visitation  and  search  is  a  belligerent  right,  and  no  nation  which  is 
not  engaged  in  hostilities  can  have  any  pretence  lo  exercise  it  ui)on  Ihe  open  sea. 

The  established  diiclriiie  upon  this  subject  is  Ihal  the  right  of  visitation  and 
search  of  vessids,  armed  or  unarmed,  navigating  the  high  seas  in  time  of  jieace 
does  not  bi'long  In  l!ie  public  ships  id'auy  nation. 


Senator  Morgan.  —  .Vs  against  the  ships  of  any  other  nation. 
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Sir  Charles  Russell.  —  CoitaiiilY. 

Senator  Morgan.  —  Not  ils  own. 

Sir  Charles  Russell.  —  iNd,  ferluiiily  iiol  his  own.  We  an?  (alkiiif;  of 
|)(il)li('  sliips  assmiiii;^  lln>  right  ol'  visilalioii  agaiiisl  ships  ol'  aiiollioi'  iia- 
lion  in  lime  of  peace. 

This  i-iftht  is  sliictiy  ii  hi'lllgorcnl  ligiil,  uliowi'd  hy  tlio  puni'iiil  cniisi'iil  dI'  na- 
tions in  tinu!  of  war,  and  liiniliMl  to  liiosi-  occasions. 

Tho  uniicrsl(,'nu(l  avails  himself  of  tlio  anthoiilv  anil  lant,'iiaf,'i'  of  a  (lislin},'nisli('(l 
wi'itcr  on  inlcinalional  law  :  —  Wt;  a},'ain  rciical  thai  it  is  ini(iossilili!  to  show  a  sin- 
gle passage  of  any  inslitnlional  wiiler  on  imhlie  law,  or  (lie  jndgnieni  of  any  com! 
liy  which  that  law  is  ailminist(!ie<l,  either  in  Kiiid|ie  or  Anieiica,  which  will  jus- 
lily  the  exercise  of  such  a  right  on  the  high  seas  in  lime  of  peace  Imlepenileiil  (if 
special  compact. 

The  right  of  sei/.nre  for  a  broach  of  the  revenne  laws,  or  laws  nf  Iraile  ami  na- 
vigation of  a  particular  country,  is  (piitc  diH'erenl. 

The  ulniosl  length  lo  wlii<'li  the  exercise  nl  Ihis  right  im  the  high  seas  has  e\c'r 
been  carried  in  respect  to  the  vessels  of  another  nallou  has  been  lo  justify  seizing 
them  within  the  tiMiitorial  Jurisdiction  of  the  slale against  whose  laws  they  (dl'end, 
and  p.irs\iing  tlUMn  in  case  of  Might  heyond  Ihal  limil,  arresting  them  lui  the  ocean, 
and  biinging  them  in  for  adjudication.  This,  however,  suggests  (lie  Supreme 
Court  of  the  Lnited  Stales,  in  the  case  liefore  (pnjtiul,  of  the  .Marianna  Kloia,  has  ne- 
ver been  supposed  lo  draw  afler  it  any  light  id'  visitation  nr  search.  The  parly  in 
Siich  case,  seizes  at  his  [leril.     If  be  eslablishes  the  forfeitiiri!  he  is  jnstilicd. 

Mr  Justice  Harlan.  —  Sir  Charles,  sii|.|  osc  Ihc  case  ola  vessel  (iljod 
out  on  llie  luiropean  si(h'  ol'lhe  .Mlanlic  Ocean,  and  ioaihuiwilii  ^oods  lor 
llie  express  purpose  of  smnjj^linj!;  Ihcm  into  the  United  Stales  in  violation 
of  its  Uevoniio  l-aws;  wonid  lh(!  hin^iiafic  of  Mr  Marcy  ^o  to  the  extent 
llial  tlie  liniled  Slates  could  only  seize  thai  vessel  after  if  pit  within  its 
territorial  waters? 

Sir  Charles  Russell.  —  Certainly,  the  lanj^nage  would;  hut  the  case 
that  yon  piil  is  nndoutitedly  one  of  the  imisl  dH'lieidl  cases  Ihal  one  has  to 
consider.  —  the  most  diflicnlt.  Von  have  a  vessel  as  to  which  you  have 
infoi'inalion  such  as  yoiisuji^est,  thai  she  is  coming;  to  your  coasts  for  the 
ex|)ress  pm'pose  of  violating  your  laws,  hut  is  oidside  your  Ihree-mile 
limit.  .Vre  \on  lo  allow  her  to  lake  tlie  chance  of  ilaiKness  mi  a 
coast  imperfectly  guarded  and  lo  run  ashore  her  cargo  in  lioals  in 
violation  of  your  Uevenfie  Laws?  That  is  a  ipieslion  I  have  liad  lo 
consider,  and  it  is  one  of  enormous  difliculty.  If  I  may  express  an  opi- 
nion to  which  no  value  is  to  he  attached,  it  would  he  prohahle  in  such  a 
case,  if  the  I'Aeculive  Authority  liad  clear  and  decisive  information  of  llie 
character  that  you  mention,  she  whonld  probahly  do  somelliiiig  l)cfore 
the  vessel  got  within  the  three-mile  limit,  if  it  was  proved  to  he  necessL.'y, 
reiving  ii|)on  the  non-interference  of  the  Slate  to  which  that  fraiidnlenl 
vessel  hehuiged  not  lo  inaUe  any  coniplainl  or  raise  any  question  whether 
the  strict  lerriltu'ial  limits  had  heeii  exieeded. 

Mr  Justice  Harlan.  — ('.(Uild  aCoiirl  of  the  United  Slates,  silling  in 
Judgment  on  Ihal  act,  proceed  on  that  ground? 

Sir  Charles  Russell.  —  1  am  a  little  pu/./.led  as  to  lluil  poinl,  because 
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of  some  of  llio  assorlioi.s  made  by  llio  Supreme  Coiirl  Judges  in  (he  case 
of  re  Sai/ivard.  Lliifloublodly  (here  are  some  expressions  in  lln.se  judfj- 
inonls,  as  lliere  were  in  llie  jiid-.ncnt  of  the  Court  beloNv.  Nvhieh  woiiFd 
seem  to  sugf^est  a  doubt  Nvi.olhor,  if  Ih.-  Kxe.nlive  assert  thai  Ibev  d(.  an 
an  aet  under  and  %vilii  the  authority  of  a  parlieular  Slalute,  the  Court  will 
so  beyond  that  assertion  of  exeeutive  aulho.ilv.  As,  for  inslanre,  sup- 
pose the  excfulivo  authority  were  to  assert  there  was  exlra-lerritorial 
ji.nsd.clion.  or  lo  say  it  was  lerrilory  for  the  purpose  of  this  exefulive 
iicl.  —  It  seems  to  me  doubtful,  from  some  of  Ihe  expressions  1  read 
whether  the  .ludges  of  the  United  Stales  Courl  w(.uld  cousider  (hem- 
sidves  juslilied  in  '^ohv^  beyond  Ihe  executive  ael  lo  see  if  it  was  juslilied. 
Subjeet  lo  that,  If  il  came  up  in  an  Kujilish  Courl.  I  think  it  would  be  — 

Mr  Justice  Harlan.  —  Troublesome? 

Sir  Charles  Russell.  —Yes,  troublesome;  (piile  so. 

The  President.  -  In  Ihe  case  alluded  lo,  if  1  undersland  il  rifrhl.  no 
Statute  was  invoked.  They  merely  spok.-  of  the  action  of  Ihe  Kxecnlive 
without  saying  il  NNas  founded  on  a  Statute.  They  said  il  was  an  action 
ol  ihe  Kxecniive,  and  il  was  out  of  their  power  to  control  it.  Thai  is  what 
we  call  a  separation  (.f  powers,  and  that  is  a  little  differciil  from  invokin- 
a  Statute.  " 

Sir  Charles  Russell.  —  Ouile  so;  and  Wm^s  also  did  aiiolher  Ihing- 

llioy  said,  Ibis  .\cl  of  Connress  Ireals  Ihis  as  Icrrilorv,  and  Ihe  l-xeeulive 

iiave  invoked  this  Slalute  and  |)ul  it  in  force  as  embraeinj?  and  incliuliu}.' 

and  applying  to  territory,  and  we  cannot  jio  beyond  Ibal. 

Mr  Justice  Harlan.  —  The  IVesidcnl  havi'n-  inlerpreled  the  Slaliile 
byhisacl? 

Sir  Charles  Russell.  —  \es. 

Now,  I  have  very  little  more  to  read  ;  and  as  I  shall  nol  occupy  Ihe  Tri- 
bunal very  lonj;  to-morrow  ,  perhaps  I  may  he  allowed  to  linish  lh(>se 
citations  before  the  Court  rises.  I  want  lo  show  the  conlinnilv  and  con- 
sistency of  these  opinions.  .Mr  Cass,  Ihe  Secrelarv  of  Slate,"  writes  (o 
Mr  Dallas  on  February  the  23  rd,  IH-Jil,  apropos  of  a"discussion  as  lo  the 
righl  of  visit  not  exisling'  in  time  of  peace,  even  in  Ihe  case  of  a  sla>er. 

Thi'  lun-il.lc  visitalion  nf  v.^s^els  upon  Iho  ocean  is  iin.liil.ilcd  by  the  law  of  na- 
tions, mtnno  of  peace,  and  (liis  cxoniplioii  from  foreign  jnrisiliclion  is  now  rccoirni- 
spd  by  Croat  liritain,  an.l,  il  is  believed,  by  all  other  coinnicicial  Powers  even  if 
the  exercise  of  a  riKl.t  of  visit  were  essential  to  tlx,  snppression  of  the  slave  trade. 
\Mu>  her  such  a  ri^d.t  should  be  concdcd  by  one  nation  lo  its  co-slalcs  of  the 
worl.l  IS  a  question  for  its  own  consideration,  involvinj^-  vry  serious  conscquen.os, 
hnt  which  IS  litth;  likely  to  encounter  any  preju.liced  feelings  in  favour  of  the  slave 
trade  in  its  solution,  nor  to  be  inl'nenced  by  thoui. 

Then  President  Crantjnllie  case  of  the  .<  Virginius  ..,  — aship  Hying 
the  United  States  Hag,  seized  on  the  high  seas  near  Cuba,  and  the  crew 
in  a  very  high-handed  way,  shot  -  says  in  his  Kifth  Annual  Message  in 
1873. 

it  is  a  well-established  principle,  asserted  by  ihe  United  Stales  from  Ihe  begin- 

l.-iO 
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niiig  of  (lioir  iialiuiial  indrpondcnri',  recognised  liy  Great  Drilaiii  and  oilier  iiiariliiue 
Towers,  and  stated  by  tiio  Senate  in  a  resolution  passed  unaniinouslv  on  Kilh  Juno. 
IS.'iS,  that  American  vessels  on  tlie  higli  seas  in  time  of  peace,  Ijcaring  llie  Ameri- 
can Hag,  rnniain  under  the  jnrisdiclion  of  llie  eouiilrv  to  wliicli  they  belong;  and 
llieret'ore  any  visitation,  iiKdestation,  or  detention  of  such  vessels  by  force,  or  by 
the  exhibition  of  force,  on  the  part  of  a  foreign  Power,  is  in  derogation  of  the  sove- 
reignty of  the  United  States. 

Finally,  Mr  Kvarls,  to  wlioin  I  have  already  alluded,  a  lawyer  of  j;rcal 
eminence,  in  reference  to  the  sei/iiro  of  I  nited  Stales'  ships  hy  S|)ttnisli 
giinhoals  in  non-lerriturial  waters  near  Ciiha,  —  1  think  there  was  a  |)ro- 
tesl  also  on  llie  pari  of  Great  Hritain  in  reference  to  this  matter;  il  was 
in  relali  n  loan  assertion  on  the  part  of  the  Spanish  An!  lorities  extend- 
ing (i  miles  from  the  territory,  —  writes  this  : 


It  needs  no  argument  to  show  that  the  exercise  of  any  such  asserted  right  visi- 
tation and  search'  upon  coniinorcial  vessels,  on  the  high  sims.  in  time  of  peace, 
is  inconsistent  with  the  niainlen.incenf  even  the  most  ordinary  s<  mblance  of  friendly 
relations  between  the  nation  which  thus  conducts  itself  and  that  whose  merchant 
vessels  arc  exposed  to  systematic  detention  and  search  by  armed  force. 

This  (iovernmenl  never  has  recognized,  ami  never  will  lecoguize,  any  pretence 
or  (5xercise  of  sovereignty  on  the  part  of  Spain  beyond  the  bell  of  a  league  from  the 
Cuban  coast  over  the  eonnnerce  of  lliis  country  in  time  of  peace.  This  rule  of  the 
law  of  nations  we  consi<ler  loo  (irmly  establislieil  to  be  drawn  into  debate,  anil  any 
dominion  over  the  sea  outside  of  this  limit  will  be  resisted  with  Ihe  same  tirniness 
as  if  such  dominion  were  asserted  in  mid-ocean. 

But  the  dislincliim  between  doniiuion  ovi'r  the  sea,  carrying  a  right  id' visit  and 
search  of  all  vessels  found  within  such  dominion,  and  liscal  or  revenue  regulations 
of  commerce,  vessels,  and  cargoes  engaged  in  trade  as  allowed  with  our  ports  lo 
a  reasonable  range  of  appruaeh  lo  such  ports,  needs  only  to  be  pointed  out  to  be 
fully  appreciated. 

ICvery  nation  has  full  jurisdiction  of  commerce  with  ilsidt,  until  by  treaty  sti- 
juilations  it  has  pailed  with  some  poitions  of  this  lull  control. 

In  this  jurisdielion  is  easily  inclndeil  a  reipiiremeut  thai  vessels  seeking  our 
jiorts,  in  trade,  shall  be  subject  to  such  visitation  and  inspection  as  the  exigencies 
of  our  trade  may  demand,  in  the  judgment  of  this  liovernmeiit,  for  the  protection 
of  the  revenues  and  the  adequate  administration  of  Hie  customs  service. 

This  is  not  dominion  over  Hie  sea  where  these  vessels  are  visited,  hut  dominion 
over  this  lonimerco  with  us,  its  vehicles  and  cargoes,  even  while  at  sea.  It  carries 
no  assertion  of  doiiiinion,  territorial  and /»  invitum.  hut  over  voluntary  trade  in 
progress  and  by  its  own  election,  submissive  In  our  regulations  of  it,  even  in  its 
approaches  to  our  coasts  and  while  still  nutside  our  territoiial  doiiiinion. 

That  is  rather  an  ingenious  suggestion  in  defence  of  Ihe  revenue  juris- 
dielion upon  another  gnuind,  iiaiiiely  that  allhoiigli  Ihe  ship  has  not  come 
into  your  actual  territory,  yet  she  is  suhmiting  lo  your  regulations,  even 
in  her  approach  to  the  coast  and  while  still  out  of  territorial  jurisdiction. 
I  do  not  stop  to  defend  il.     1  cite  the  passage  for  a  different  purpose. 

.\o\v  "  am  quite  content  to  slojihere,  though  there  is  another  matter 
I  have  lo  call  attention  to,  namely,  what  is  the  true  character  of  this 
doctrine  of  self-defence  or  self-preservation.  1  shall  dwell  fora  few  minutes 
upon  it,  in  order  to  refer  lo  one  writer  of  nulliorilv,  and  of  acknow- 
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leilfiod  eminence.     I  nieiin  Mr  Hall  in  his  book  upon  Inlern-ilional  Law. 

The  President.  —  Will  \oii  please  yourself  about   llial,  Sir  Cliurlos. 

Sir  Charles  Russell.  —  Then  with  your  permission,  Sir,  I  will  lake 
it  lo-morrow,  and  I  will  lake  it  very  shortly. 

|The  Tribunal  then  adjourned  till  lo-morrow  at  1 1.30.J 


TIliUTIiyril  DAY.     MAY,  3I^T    I  Hit.} 


Sir  Charles  Russell.  —  Mr  l'n>sitlonl,  1  wish  lo  hi'};in  l)y  rorrccliii};; 
an  error  into  wliicli  I  soeiii  lo  liavo  fiilitMi  ii  few  (iny.s  ajjo.  Al  paj^o  7(12 
ol'  tlio  I'rinl  I  liiid  (liat  I  iitlcrcd  tin  economic  heresy.  I  was  doalin;;  wilii 
Ihe  qneslion  oC  Iho  economic  otVocl  of  the  lax  im|)ose(l  hy  the  United 
Slalos,  npoii  each  sealsldn  l)roii};iil  into  ils  lerrilory.  and  I  Ihiiiiv  I  did 
niisconeeivo  Die  economic  ellcct  ol'  Ihal  im|iosi(ioii.  My  error,  wiiicli 
I  now  wish  lo  acknowiedp',  was  kindly  poinled  ont  (o  me  al  (lie  lime  hy 
certain  (picslions  addressed  lo  me  hy  yon,  Mr.  I'residenI,  by  Mr  Jnslice 
Harlan,  and  hy  Senator  Morjjan. 

Anolher  mailer  I  also  wish  lo  set  rij^hl  is  this.  Von  will  recoiled, 
Mr  President,  Ihal  1  was  rel'orrin};;  to  Ihe  Tact  ol"  the  lcn}{lh  of  lime  and 
the  extent  of  territory  over  which  llic  llndson's  Kay  ('ompany  had  for 
many  \ears  carried  on  Ihe  hnsiness  of  colleclin;?  the  skins  of  fur-bearing 
animals  of  all  kinds  includin';  fur-seals,  principally  Ihrouf^h  the  aj^ency 
of  tiie  native!  popnialion.  In  that  correction,  I  staled,  more  widely  than 
the  facts  justilied  me,  Ihe  extent  of  Alaskan  teirilory  which  Ihe  llndson's 
l$ay  Company  in   point  of  fad  leased  from  the  itnssian  (".ompany. 

I  have  now  nscerlained  what  the  precise  lads  are;  and  it  amounts  to 
this,  thai  the  lease  which  Iho  Hudson's  l!ay  Company  had  was  of  Ihal 
part  of  the  Alaskan  lerrilory  which  we  have  been  callin!;,  for  brevity's 
sake,  the  //.v/wp,  or  margin  of  coasi  south  of  the  Aleutian  Chain.  The 
facts  are  that,  in  18.39,  the  lirsl  lease  was  ;;ranled  for  a  paymciil  in  kind, 
consisting  of,  anion;,'  other  things,  2,000  otter  skins,  and  certain  snp- 
|)lies  of  food,  and  other  commodities.  Thai  was  a  lease  for  10  years.  II 
was  renewed  from  limt!  to  lime  ;  in  IH't",),  in  IH.'j^.  and  linally  continued, 
under  one  or  other  agreement  with  the  Commercial  Company,  down  to 
the  lime  of  the  cession  of  Alaska  by  Itnssia  lo  the  I'nited  States  in 
18G7.  .Now,  with  these  two  corrections,  I  pass  on  to  the  conclusion 
of  my  .Argument. 

Mr  Phelps.  —  I  beg  your  pardon.  I  did  not  understand  the  lirsl 
o;-.-  that  \()U  desired  to  correct. 

Sir  Charles  Russell.  —  It  is  unimportant  in  the  consideration  of  Ihe 
general  question.  I  only  wanted  to  set  myself  right  with  the  Tribunal. 
It  was  the  suggestion  that  the  imposition  hy  the  I'niled  Stales  of  the  tax 
now  amounting  to  some  42  siiillings  per  skin,  affected  economically  the 
price  in  the  nuirket.     That  was  tiu;  point. 

Now  I  pass  on  to  the  conclusion  of  lliis  very  long  discussion.  I  said 
yesleniay  that  upon  this  subject  of  the  rights  of  self-defence  or  self- 


prespi-valioii,  us  Ihoj  mo  iiidiirorimtly  calKul,  I  dosiioil  to  ivfer  to  one 
iiiodi'iii  aiilliorily  who  is  in  coiiiitlfto  uf^rcuiiiuiit  with  fvor\  (oxlwrilor 
whom  I  have  had  Ihi-  opporliiiiily  of  rotisultiiiK.  Thoro  aro  iioiii'  so 
far  as  I  have  l)oeii  ahh;  lo  discover  that  dillcr  IVoiii  him. 

I  hiivu  cxarniiiod  amoiif;  others  Keiil,  Martens,  Manning.  Ilolflcr, 
\\  heaton  and  Twiss,  and  I  find  no  discropanry  of  opinion  n|)on  the  snb- 
jecl  to  which  I  am  now  a^hhessin^  myself,  namely,  what  are  the  rights  of 
defence,  and  of  preservation,  properly  so  ealie<l.  The  chapter  wiiich  I 
desire  lo  refer  to  particniarly  is  in  a  hook  treated,  and  deservedly  jreiited, 
nsal)ook  of  aidhorily  in  oni'  Knj;!ish  Courts,  a  hook  as  to  which  I  have 
to  make  my  own  ackno\\ledf;nients  of  its  |)ractical  utility  in  the  actual 
business  of  my  profession;  I  mean  the  Treatise  of  Mr  Hall.  I'pon  consi- 
deration, Mr  President,  and  re>,'aiding  the  very  serious  demands  thai  I 
have  made  upon  the  patience  of  this  Ti'ihuiial,  I  have  not  tliouf;lil  il  right 
to  trouble  you  a!  this  stage  with  any  lengthened  cilalion  from  it.  I  will, 
however,  attempt  briefly  to  siimmari/.e  what  is  the  principle,  and  thelimi- 
lalion  of  the  principle,  which  he  lays  down  in  this  connection.  Me  deals 
with  these  rights  of  self-defence  and  self-preservation  on  the  same  prin- 
ciple precisely,  as  Mr  Webster  did  in  that  despatch  in  relation  to  the 
"  <'.aroline,  "  which  I  have  more  than  once  referred  to,  that  is  lo  say,  as 
rights  which  spring  into  existence  in  cases  of  grave  and  serious  eniergencv, 
the  occasion  only  covering  what  is  essentially  necessary  for  immediate 
protection.  It  applies  to  cases  only  where  there  is  no  opportunitv  of  re- 
monstrance lo  the  other  nation  against  whom  those  ads  are  directed;  that 
these  ai-ts  may  generally  bo  treated  by  the  nation  against  Nvhose  nationals 
those  acts  are  directed  as  a  (vmv/.v  belli;  that  Ihey  are  not  rights  in  the 
legal  sense  of  the  term,  but  are  in  the  nature  of  belligerent  or  quasi-bel- 
ligerent rights;  and  lastly  Ihal  Ihey  are  to  be  resorted  lo  only  if  other 
means,  diplomatic  representations  and  the  like,  have  fiiiied. 

1  will  only  road  one  senleticc  in  justilication  of  that  last  which  is  an 
important  point.    He  says  : 

As  in  other  cases  llic  dan-or  innst   he  serious  and  iiiiminciit,  and  provcnlinri 
llin.uKli  the  agency  oC  Ihn  Stale  whoso  riifhls  are  .lisn-arded,   nnist  ho  iini.os- 
sinle.  ' 


One  observation  I  shoidd  like  to  make  which  I  had  intended  yesterday 
loniake  in  connection  with  the  case  i,{  Ckitrcli  r.  UiMard  \\\{\\  which  I 
dealt  at  length,  and  as  to  which  I  also  ciled  the  comment  and  criticism  of 
Mr  Dana  in  his  edition  of  "  Whealon's  inlornalional  Law  ".  My  learned 
friend,  .Mr  Carter,  referred  lo  an  ntnter  ilirimn  of  Chief  Justice  Cockbiirn 
in  the  celebrated  case  of  the  (Jueen  v.  Keyn,  as  though  il  added  force  or 
authority  to  the  expression  of  opinion  of  Chief  .lustice  Marshall.  The 
Chief  Justice  Cockburn  was  not  concerned  in  considering  the  question  of 
the  limitation  of  rights  internationally  considered  at  all.  He  was  con- 
cerned Willi  the  question  which  I  endeavoured  lo  explain  yesterday  whe- 


llii'i'.  iici'iinlin^  In  llir  law  of  Kii^liiiul.  iillliiiut:li  IIh-  llin'<>-inilc  /oi)(<  nmis 

iiilcriiiilidiialh   ri't;ai(li'ii  as  \m\\  urilic  Imildrv  ol' ll (»iiiilr\,  il  nmld 

h(!  »*i)  I'o^ui'dtMJ  as  III  lii'iii^'  il  williin  llii'  ai'ra  ni'  llir  niiiiiiial  Jiirisilii'linii 
<.!' lilt-  I'uiiiili'v  willidiil  (>\|iri-ss  ii'};isliiliiiii ;  ami  il  snhs  llicrcl'iin'  iiinvly 
ini'iilt'iilal  III  Mil'  niiisiiiiTaliiiii  ol'  llial  (|iii-sliiiM  llial  Ih>  n'lVrs  In  llu'  aii- 
liiiirilv  III',  aiiiiiiif:  ullii-rs,  CJiii'l'  .liislirc  .Mai'sliall.  an  aulliurily  wliirli  I  ilu 
iKil  (lis|iiili-.  Till'  li'anii'il  .Iml^o's  dirtuiii  was  addrt'ssi'il  In  llu'  casi'  nt' 
(III  invasion  nl'  llu'  I'l'vriiui'  law  :  and  allliiiii^li  liic  si-i/iii'i>  in  llial  rasi'  was 
111  a  ^:i'rat(M'  dislaiiri'  llian,  I  lliiiik.  has  i-vit  Iici'M  I'l'cii^iii/.i'd  as  williiii 
|it'ii|ii'r  liinils  li\  aii\  nliicr  .liid^i',  ncI  il  is  In  lu'  oiisiTvod  llial  I'.liiid'.liis- 
lic'f  Marsliail  was  lud  <'iiiisiili'i'inf;  Ilii"  (|ii  >liiiii  as  liflwccii  a  iiatinii  assi'i- 
liii^'  llii'  I'i^iil  and  a  nalimi  ri'sisliii^  llu  ri^lil.  ImiI  was  nicri'h  railed  ii|iuii 
III  di'li'iiniiii'  in  llial  |iai'lii'iilai'  casi'  wiiidlii'i'  llu:  risk  nt'  llu-  >  'i/iii'f  wliii'li, 
ill  fai'l,  liiiik  |ilai'i\  was  nr  was  mil  a  risk  i'iiiili'iii|ilatiul  liy  tlio  paiiios 
\vitliin  llii'  iiii'anin^  of  a  |iai'lii'iilar  I'lmlrail  nl'  iiisiirancc. 

Nnw  I  lliiiik  I  liavi'  I'linii!  In  llii'  end  nt'  llu-  rilatimi  nt'  anlliorilics,  ami 
I  wish  In  |inl  Ilii!  (loiiils  liiiully  as  tlii'V  cniiic  up  for  adjmiii'uliun  by  this 
Trihunnl. 

First,  as  lo  llio  sei/nrns,  I  have  arfiiicd  Ihc  f|iipstion  wliolhcr  nr  not 
Ihnsc  sci/.iirt's  could  ho  juslilii'd  ii|inn  any  prinripln  ri'nij;ni/i'd  h\  inln- 
iiuliiinal  hiw  and  I  liaxc  cndiavnuri'd  In  cslahlisli  —  I  hopi!  I  liavi;  siir- 
ci'ssl'iiily  otalilished  —  thai  tiny  caimot  lii'  m  dd'endcd.  It  is  a  lad  In 
wliirli  I  lia\(>  nol  previously  calli'd  tin;  altenlinii  of  Ihi!  Trihunal  that 
wIkmi  ill  tlii'ir  C.nunli'r  Casi'  llio  rnitud  Stales  are  railed  iipini  In  jiistiry 
Ihose  seizures,  tli(!\  justify  lliem  upon  one  ^'roiind,  and  upon  niie  j;rounii 
only. 

If  ynii,  Mr  I'l'i'sident,  will  lie  };niid  eiiou^li  In  turn  In  pa^e  i.'tll  nf  llie 
C.uuiiler  Case  you  will  see  wlial  I  ineaii.  On  the  previous  pa^e  Il2'.(,  lliey 
iiiivc  adinilted  the  sei/.iires  as  to  smne  vessels,  and  the  iiril!'r.s  of  evpiilsion 
from  llehrin^'  Sea  in  prohihilion  of  sealinj;  as  regards  othei'  vessels,  and 
in  the  nexl  paj^e  tliey  prmeed  to  justify  llu  >  seizures,  the  marginal 
Hole  lieinj;  "  lieasons  whs  seizures  niado   '. 


'I'lir  fllilril  Shili'S  cliiirjii'  lliiil  I'iicli  Mini  all  nl'  llii'  vrssris  wIli'U  sii  srizcil  wrre 
('li;;:i;;ril  in  Ilie  liniillii;;'  nl'  liii-seiil^  In  Ilie  wiili'ls  nl'  Iti'liriiij;  Sea  In  vinliilinii  nl'  Ilii; 
i-ilalilli's  111  Ilie  I'lillril  ShiU.'-;,  ami  Hint  surli  si'i/.iiii's  Wi'ie  iiiaile  in  urmnlaiu'i'  willi 
Hie  liiws  1)1' Itie  IJiiilL'it  Slulrs  onaeleil  I'm' Ilie  piuleicliini  ul' llieir  iiri)|n'rlv  inli'ies 
in  I  III!  I'lir-seaN  wlili'li  rreqiii'iil  Ki'tirin^'Si'a  anil  lii'ei'iliintyu|iiiii  llu-  I'liliiliil'I'-laMils 
wliiili  Isiiinit^  nie  |i:irl  i<[  llu'  li'iiilniy  nl'llie  Cniteil  Stairs, anil  that  Hie  acts  ol'  Hie 
rri'Ws  if  iii'i'inilli'il  wiiiilil  I'xlrnninali'  Ilic  Al,islian  seal  lierdauil  llieri'liy  ileslroy  an 
artirti.' ul' iniiinii'iei'  valiialjlo  In  all  civilizeil  nations. 


Von  will  see  Iherefore  tliat  in  IheirCounter  Case  there  is  no  sii}{f;oslion 
of  thai  conlentinii,  wliii  h  I  ina\  have  to  say  a  tinal  word  or  two  about,  thai 
lliese  provisions,  althonnh  lliere  is  mi  justitiealion  fnr  Iheni,  as.MrCarler 
admitted,  as  a  staliile,  may  yet  he  Irealed  as  defensive  rej;ulalions. 


—  in»;i 


I'OIIIKl 


Thill  !■<  iiii  idi'ii  whii'li  is  iilln'liiiliilil)'  lo  llii'  in-ciiiiily  uf  iii\  li'aniod 
friciiils  iiiMl  wlii.li  ii|i|MMiN  (lrM'lu|M>i|  r.,r  |||i>  Misl  liiiit;  in  ||ii>  iirinlinl 
.\i'j;iiiiHMil ,  lull  iloi's  111)1  {i|i|ii'iii'  ill  llic  Case,  or,  as  I  June  said,  even 
ill  Ilii)  CiiiiiiliT  l',asi>. 

Now,  SciMilor  .Morf^aii  ysliTdav  iiiaili>  a  sii^-csliiui  Id  ||ii>  nllVil  Ihat 
lliiisi-  well'  men'  ads  in  drlViH'c  ul'  pmiicrlN ;  hul  I  would  |ii>iiil  on!  Hial, 
llic  lids  niinplaiiii!il  of  were  of  Ihicc  Kinds;   lirsl,  as  n';;ai'ds    m-ssoIs 

eiipiKisd  inscalinn,  "'">l  us  icj^ards  vessels  I  hul  liiid  hcci na^ed  in  scal- 

inf.',  and,  lasl!\,  as   regards  vessels  e(|iii|)|MMl  lor  Hk-   |)ui'|iose  of  heiiij; 
(Mi^'ajjed  in  sealiiif;, 

.\iid  I  have  lo  poinl  oiil  llial  while,  if  Ihe  liir-seal  is  lo  he  Irealud 
as  an  arlicle  of  |M'o|ieilv,  lliere  is,  IIk;  ri^;lil  lo  delend  il  in  Ihe  hifrji 
sea,  if  il  is  allaeluid,  —  while  I  concede  Ihal,  wlial  lies  ii|m)Ii  my  ieariied 
friends  lo  show  is  Ihal  even  il'  llieie  is  siidi  |iro|ierl\  rifihl,  Ihe  conseiil  of 
iiiilions  has  heen  fiiven.  and  Ihal  inieriialionai  law  has  sandioiied,  any 
oilier  lliaii  Ihe  onlinaiN  ri(;lil  ol'dch'iici!  of  |iossessi(Hi  which  hidoiifts  h»  an 
individual  owner  of  |iro|ierl\ :  and  if  il  he  ohjeded  Ihal,  in  IIk;  east' of  Iho 
fur-seal,  Ihe  proiieiiv  is  of  so  volalile  a  kind  Ihal  Ihal  mere  ri^iiil  of  de- 
fence of  [lossession  would  he  inadiMjiiale,  I  answer,  fiisl,  lliiil  Ihe  vci  \ 
eirciimslaiicu  of  i(  heiii;;  of  so  \ohilile  a  cliaracler  ^oes  some  was  lo  show 
how  im|)ossil)le  il  is  lo  conceive  Ihe  idea  of  |iro|perl\  in  il.  liiil.  in  lln; 
nexl  place,  I  have  lo  say  llnil  Ihe  volalile  diaracler  of  llic  |n'o|ier'  iiiiiiol 
aller  Ihe  rifihls,   inlcrnalionally    rcco;;ni/,cd,  in  regai'd  lo  il ;  any  more 

than  in  Ihe  casu  ol  .1  -real  IVonlier  or  an  exleiided  coasi   wliici i'Aiul  lo 

ho  defended  hy  an  adeiinate  I'olice-force  in  order  lo  (ireveni  a  viojiilioii 
of  its  lleveniie  Laws,  —  any  more  than  in  such  a  case  il  woiihl  he  adniis- 
sihle  lor  Ihe  I'ower  posscssiiif;  Ihal  fronlior,  and  desirinj;  lo  sa\('  IIh; 
e\|)eiiseofade(|iiiilelyj;iiar(lin^'il,  lo  resorl  lo  exireme,  orcniel,or  violent 
measures  in  order  to  sirike  terror  inio  possilih?  oHenders,  and  prevent 
Ihe  invasion  of  Ihal  frontier  line  for  illicit  purposes.  It  is  a  proposilion 
which  needs  a  jiislilicalion  llnil  aiilhorily  does  iiol  •;ive  il  ;  — Ihal  even 
if  an  ilem  —  hecaiise  (lie  principle  miisl  ^n  Ihal  lenj;lli,  — of  Ihe  properly 
of  a  iialion,  iiowever  iiniinporlanl  in  value,  is  seized,  it  will  jiislifv  Ihat 
nalion  in  sei/inj;-  iipim  the  high  seas,  Ihe  ship  in  which  this  properly  is, 
and  in  condemning  Ihat  ship.  Some  wairanl  in  inlernaiional  law  must 
he  shown  in  siipporl  of  so  serious  a  proposilion. 

I  will  pnl  Ihe  case  in  lliis  way,  and  I  invile  my  friend  .Mr  IMielps' 
ntteiition  lo  il  when  he  comes  lo  address  you  :  il  is  conceded  for 
the  purpose  of  Jnslifying  whal  are  Ihe  inlernaiional  rights,  and  what 
are  tlu!  interi.alional  sancli(nis  allaclied  lo  Ihose  rights,  Ihal  Ihe  mu- 
nicipal slalute  may  ho  treated  as  if  il  did  nol  exisi  —  that  il  may  ho 
nilthed  out  of  the  rocmd.  .And  now  my  friend  will  have  Ihe  opporlnnity 
of  lolling  us  lo  whal  form  of  lihel  he,  as  a  lawyer  (if  Ihat  municipal 
slalulo  did  nol  exisli  could  pnl  his  name,  an('  which  he  vvoiihl  niainlain 
in  argument  before  Judges,  which  could  justify  Ihe  adioii  which  has 
taken  place  in  regard  lo  llieso  ships  helonging  lo  (in,  'I  Hrilain. 


—    II!!'.    — 

I  liiive  liwelt  —  I  do  iiol  iiiloiid  lo  recur  foil  —  upon  llie  fncl  llial 
IVoin  tlie  lirsl  lo  llio  last  llie  iirocccdiii};  has  betMi  based  upon  llie  niiinini- 
pal  slaliito,  lor  hreacli  of  llie  niunicipal  slalule,  and  tor  hreaeli  of  the 
nuiniripal  slalule  alone.  I  wisii  lo  say  a  word  or  Iwo  about  llie  point  of 
wlicllier  it  is  possible,  ;ios\,  lo  lurn  tliis  inuniiipal  slalule  (even  if  lliere 
wer''  international  warrant  lor  Hie  sanelion  it  conlaiiis  ,  inio  a  sell'-pre- 
servalive  re{;nlalioii. 

Now,  Mr  President,  I  submit  tlial  llie  eonlenlion  llial  a  (iovcrninent, 
proceediiif^  upon  a  niunicipal  slalule,  invoking;  Hie  aid  of  ils  iiiunicipul 
.lud};e  lo  enforce  thai  slalule,  cliarfiinij  Hie  Itrilisb  subject  libelled  willi  an 
oH'eiice  a};ainst  lliat  slalule  and  aj;aiiisl  Hial  slalule  alone,  slionid  now  be 
heard  to  say  that  il  can  justify  ils  proceedings  as  an  (.llcnce  a;j;ainsl  iiiler- 
nalional  law,  is  a  very  slartliiig  propositiun.  iiiil  il  is  slill  more  slarlling 
that  a  Mefeinlant  who  lias  been  libelled  —  whose  ship  lias  been  conliscal- 
cd  and  conliscated  upon  i!.i  ground  that  he  had  coniiiiilted  an  oifence 
ugainsl  the  nitinicipal  staliile,  is  now  to  be  told  that  he  is  charged  with, 
and  his  properly  conliscaled  upon  Hk;  ground  (if,  an  intcrnalional  offence 
of  which  he  was  never  informed,  and  which  he  was  luncr  called  upon  lo 
answer.  .Viid,  lastly,  the  |»roposilioii  is  slill  more  slarlling  when  yon  con- 
sider Hie  attitude  of  aliovcrninenl  towards  llie.liiiige  of  ils  own  ('oiirl.  It 
appeals  lo  Ihal  .liidge  lo  put  in  force  the  municipal  statute ;  it  asks  his 
aid  upon  the  gruund  thai  an  oifence  has  b(>en  coinniitled  within  Hie  area 
lo  which  thai  slaliite  relates,  'riie  judge  proceeds  iipiiii  Ihiit  basis;  he 
considers  HuMpiestion  in  lliat  iclalioii  alone,  and  yel  we  are  lo  be  told 
thai  li(!  was  acting  as  an  iiilcrnalional  .ludge  —  as  .judge  of  a  war  Tribu- 
nal —  although  lie  did  not  know  il  :  Ihal  he  was  dealing  with  and  |»ro('ee- 
diiig  ii|ioii  Hie  basis  of  great  principles  of  inlernalional  law  which  closely 
louch  the  sovereignly  of  nations  and  the  peace  of  Hie  world,  allhough  his 
judgment  shows  that  he  had  not  in  his  remolcsl  appndiension  Hie  consi- 
deration of  Hie  most  elementary  |»riiiciples  of  iiil(M'nali(Uial  law  ilself. 
No,  .Mr  {'resident,  Ibis  matter  resis,  must  rest ,  for  ils  jiislilicalion  upon 
the  grounds  wliieli  they  have  put  forward  and  piil  forwaiil  willi  so  much 
deliberalion —  Hie  grounds  taken  in  the  diplomalic  correspondence.  Hie 
grounds  taken  in  llieir  libel  in  Coiiil,  because  Hie  Tribunal  will  not  forget 
llie  eniphalic  statement  of  counsel  lo  which  1  have  previously  adverli'd, 
Ihal  after  staling  Iheir  case  founded  upon  Hie  assumplioii  of  territory, 
basing  the  assumption  of  thai  lerritory  upon  Hie  derixalivc  lille  from 
Hussia,  their  argument  and  libel  eonchidi*  with  Iheeinphalic  words  : 

Siiili  is  our  iiiKlcrsduiiliii^r  ol'  llic  law,  sacli  is  llic  ii'cnni :  upon  llicni  tlii>  lliiil  - 
I'd  Slali'saiu  picpari'd  Id  aliidc  llic  jnil^rciiieiil  nl'  the  Couil  and  llic  ii|iiiiiiili  of  llio 
civilized  woild. 


I  have  only  in  this  connection  one  oli.^r  concluding  remark  lo  make 
—  il  touches  a  subject  to  which  I  have  previously  frequenUy  adverted. 
It  is  lo  point  out  that  no  instance  can  be  cited,  which   I  am  aware  of, 
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in  wliich  llic  provisions  of  a  inuiiicipiti  statute  intended  to  operate  — 
avowedly  intended  to  operate  —  as  a  statutory  aulliorily  and  ii  statutory 
autliority  only,  lias  ever  been  treated  as  a  self-defensive,  or  as  a  selfprc- 
servalive,  re};ulation.  Indeed,  when  you  come  to  consider  the  principle  to 
which  1  have  jnsl  adverted  —  the  principle  of  sudden  danger  and  emer- 
gency, leaving  no  opportunity  for  consideration  or  device  of  means- 
yon  cannot  fail  to  delfrmine  that  the  notion  of  an  elaborate  and  carefully 
prepared  Code  of  punishments  is  inconsistent  with  the  notion  of  what  a 
Nation  may  do  in  its  sudden  emergency:  and  it  is,  as  Mr  \V(!bsler  well 
put  it,  that  very  consideration  which  lies  at  the  basis  of  this  whole  doc- 
trine of  what  a  nation  may  resort  to  in  the  case  of  sudden  emergency. 

Now,  I  have  done  with  this,  and  I  leave  the  subject;  but  I  wish  to  point 
out  that,  except  as  regards  what  has  taken  place,  na  mely  the  seizures,  this 
question  is  of  no  future  practical  importance  for  the  reason  which  I  will 
make  apparent  in  a  moment.  It  is  necessary  to  consider  it  in  relation  to 
the  (luestion  of  the  uiiwarranlable  character  of  the  seizures;  but.  if  Ibis 
Court  were  to  aflirm  a  right  in  the  llniled  States  in  relation  to  the  fur- 
seals,  I  need  not  tell  this  Tribunal  that  the  question  of  what  inlernational 
rights  of  protection  the  United  States  possess,  would  become  practically 
immaterial,  because  (ireal  Britain  would  be  bound,  in  good  faith,  to  res- 
pect the  aflirmalion  of  any  right  which  this  Tribunal  declared  lo  exist, 
and  lo  enjoin  upon  its  nationals  the  avoidance  of  any  disturbance  of  that 
right.  Therefore,  except  as  regards  the  past  seizures  the  question  is 
one  of  relatively  small  importance. 

I  have  Ihonglit  it  right  lo  argue  this  question  of  what  are  the  rights  of 
protection  even  on  the  assumption  that  there  was  a  riylit  to  protect;  but, 
of  course,  I  have  but  ill-succeeded  in  my  task  if  I  have  not  conveyed  lo 
this  Tribunal  that  the  main  stress  and  burden  of  my  argument  has  been 
addressed  lo  Ihe  denial  of  any  such  right  in  whatever  form  that  right  is 
suggested,  in  connection,  therefore,  with  the  seizures,  I  have,  with  the 
assistance  of  my  learned  friends,  framed  the  (piestions  of  fad  which  wi; 
submit  this  Tribunal  m,iy  |)roperly  be  called  upon  lo  answer  in  the 
manner  which  1  am  now  alxuil  (o  U\\m\  llu;  libertv  of 
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have  been  shown  to  my  learned    IVii;nd   .Mr  IMielps,  and  although  his 
opportunity  of  considering  lliem  was  liiniled.  and  1  do  nol  consider  him 


debarred  in  anv  wav  IV 


oni  (' 


hem  w 


hen  h 


as  inor(! 


lini 


deliberation,!  lliinK  I  am  jiislilied  i:i  saying  Ihal  so  far  as  lie  has  read 
them  they  do  not  deal  wilh  anylhing  except  i'acts  which  are  not  in  dispnie. 

Mr  Phelps.  -  I  ought  to  say,  perhaps,  injnslice  to  Sir  Charles,  that 
1  made  an  ohservalion  Ihal  quite  justifies  what  he  has  just  said  in  respect  of 
these  statements.  (Im  another  perusal,  I  think  thai  perhaps  one  ol  these 
slalenu;nts  may  be  open  lo  criticism,  and  therefore  it  is  onlv  fair  to  stale, 
now,  the  only  point  >\e  shall  make  in  respect  of  them.     Weconceive 

Sir  Charles  Russoil.  —  1  think  ray  friend  had  better  reserve  that.  1 
will  read  them  and  presently  you  can  have  an  opportiuiily  of  slating  your 
view. 


l.'!l 
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Mr  Phelps.  —  Certainly,  unless  it  is  your  convenience. 

Sir  Charles  Russell.  —  Thank  you,  I  do  not  tliinit  so.  I  have  said 
my  friend  is  not  in  any  way  estopped  from  criticising  tiiem,  but  I  think  it 
will  be  found  that  they  will  not  be  open  to  any  objection  as  to  raising  any 
fact  not  in  dispute.  It  is  quite  right  that  this  Tribunal  should  be  reliev- 
ed, as  far  as  possible,  from  detennining  questions  of  fact.  For  instance, 
it  is  suggested  in  the  I'liiled  Slates  Case  that  some  of  the  ships  were 
really  owned  by  United  Slates  citizens,  and  that  therefore,  as  these  men 
were  olTending  against  the  laws  of  their  own  country  that  they  ought 
not  to  be  compensated  for  the  loss  of  their  ships. 

That  is,  of  course,  a  perfectly  legitimate  point  to  raise.  We  do  not 
think,  in  point  of  fact,  it  is  well  founded,  and  it  hap|)ened  that  one  of 
these  reputed  owners  was  in  Paris  a  few  days  ago  —  I  believe  is  still  — 
and  we  suggested  to  our  friends  wlielher  it  niigiil  not  be  a  convenient 
opportunity  for  getting  his  examination  and  cross-examination  taken 
upon  this  question  before  a  commissioner;  but  my  friends  —  I  make  no 
complaint  of  it  —  thought  that  was  hardly  a  mode  of  procedure  contem- 
plated by  the  Treaty,  so  that  any  question  of  fact  of  that  kind  must  be 
left  open  to  either  party  to  prove  or  lo  dispute  at  the  convenient  lime 
when  the  subsequent  question  of  liability  and  the  measure  of  liability 
are  in  (lueslion. 

Lord  Hannen.  —  Unless  I  am  mistaken  it  is  a  question  of  fact  that 
neither  of  you  call  upon  this  Tribunal  lo  decide? 

Sir  Charles  Russell.  —  That  is  so. 

The  only  facts  we  call  upon  the  Tribunal  to  determine,  are  those  which 
I  will  now  lake  the  liberty  to  read. 

Tlio  lirilish  riovcrnnioiil  Imviii!.'  siiliinilted  to  llio  .Vii)ilralors  corlaiii  (luosUoiis 
of  fact  as  iiivulvcil  in  llic  claims  lor  ilaiuairi^s  sel  I'oilli  in  the  Scliedule  to  llio  Britisli 
Case,  pages  t  to  til)  indusivo,  asli  for  tlie  follow  lin(lin,y;s  tlmii;on,  namely  :  — 

I.  That  the  several  searches  and  selzarcs,  wlietiier  of  ships  or  goods,  and  the 
several  arrests  of  masters  and  crews,  respei'livcly  mentioned  in  the  said  Schedule, 
were  made  by  llie  anlhority  of  tlie  United  Slates  (luvcrnment. 

'2.     That  they  were  madiMn  noii-lerrilorial  waters. 

;!.  That  the  si.'veral  searches,  seizures,  eondenmations  and  eonliscations  whether 
of  sliips  or  goods,  auil  the  several  arrests  tines  and  imprisonments,  were  for  alleged 
breai'lies  of  municipal  laws  of  the  United  States,  which  alleged  breaches  were 
wholly  eommilted  on  tlie  high  seas  outside  the  territorial  waters  of  the  United 
Stales. 

The  President.  —  Von  do  not  consider  thai  is  undisputed  — just  that 
point. 

Sir  Charles  Russell.  —  I  confess  1  think  it  is  undisputed.  I  think  it 
cannot  be  deiiiiid  that  llie  several  searches  were  made,  the  sei/.ures  were 
made,  the  condemnations  were  made,  the  contisciilioiis  were  made,  as  for 
breaches  of  municipal  law. 

Mr  Carter.  —  There  is  an  implied  slatemenl  there  which  we  deny. 

Sir  Charles  Russell.  —  I  think,  as  a  matter  of  fact,  it  cannot  he  denied 
—  I  think  il  is  eorrecl. 

The  President.  —  1  do  not  believe  it  is  undisputed. 
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Sir  Charles  Russell.  —  Ft  is  dildcull  to  saj  what  is  not  disputed.  My 
friend  Mr  Carter  says  there  is  somethiug  implied  liere,  wliicli  is  not  ad- 
mitted. 

Mr  Garter.  —  We  will  present  our  view  of  it. 

Sir  Charles  Russell.  —  Quite  so. 

Then  4th  : 

That  the  several  orders,  mentioned  in  (lie  said  Schedule,  whereby  ships  were 
prevented  from  pursuinfr  their  voyapes,  were  given  on  the  hipli  seas  outside  territo- 
rial waters  under  the  authority  of  the  Unite.l  Status  Government  and  in  execution 
of  the  municipal  laws  of  the  United  States;  and 

S.  That  the  said  several  searches,  seizures,  condemnations,  confiscations,  fines, 
imprisonments  and  orders  were  not  made  imposed  or  given  under  any  claim  or 
assertion  of  right  or  jurisdiction  except  such  as  is  suhmilted  to  the  decision  of  the 
Arbitrators  by  the  questions  in  Article  VI  of  the  Treaty  of  Arbitration. 

Tiuit  1  think  covers  the  whole  ground.  .\l  all  events  we  will  take  the 
opporhuiity  of  handing  a  copy  of  those  questions  to  the  memhers  of  the 
Tribunal. 

The  President.  —  You  imply,  by  that  last  question,  that  we  are  per- 
fectly competent  to  decide  all  the  questions  of  law  which  arc  involved  by 
the  seizures? 

Sir  Charles  Russell.  —  This  is  a  question  of  fad  wiiich  we  are  asking 
you  to  find.  Wc  are  asking  you  lo  liiul  that,  in  fact,  the  seizures,  con- 
demnations, and  confiscations,  were  not  made  except  upon  a  claim  or 
assertion  of  right  covered  by  Iho  Treaty.  The  .'i  th  liudiug  proposed 
is  practically  intended  lo  asserl,  as  a  fact,  that  the  grounds  upon 
which  it  is  even  now  sought,  (whether  by  municipal  slatiile,  or  self- 
defensive,  or  self-prescrvalive  regulations)  are  covered  by  the  Treaty. 
About  that,  I  think  there  is  no  room  for  doubt. 

The  President.  —  May  I,  once  more,  put  the  same  question  on  that : 
Do  you  believe  that  that  fifth  question  of  v ours  is  undisputed  ? 

Sir  Charles  Russell.  —  .Vbsoiuleiy.  I  think  :  although,  as  I  said  just 
now  it  is  vcrydil'licult  to  say  wiiat  is  not  (lis|)uled.  I  cannot  conceive  that 
it  can  bo  disputed  :  because  its  dispute  woidd  mean  this  —  that  there 
is  some  ground  behind,  which  has  never  appeared  in  the  whole  course 
of  these  years  and  is  not  advcited  loc  ilher  in  llie  correspondence,  the  Case, 
Comilcr  Case,  or  Argunieid  upon  which  the  I'nilcd  States  can  justify 
what  il  has  done,  —and  which  has  not  been  submitted  to  this  Tribunal. 
The  President.  —  I'eihajjs  Mr  I'helps  will  be  kind  enough, in  his  turn, 
to  tell  us  \\liclher  he  accepts  Ihis,  or  whether  he  intends  lo  dispute  it. 
Mr  Phelps.  —  Ci>rtainly. 

Sir  Charles  Russell.  —  Aow  I  wish  to  get  on,  with  the  permission  of 
the  Tribunal.  I  wish  to  relieve,  and  am  glad  lo  relieve,  the  Tribunal  of 
one  question  at  all  events,  and  that  is  the  question  of  damages  under 
Article  V  of  the  moc/i/s  rivcndi  of  I8".)2,  which  is  also  remilled  to  this  Tri- 
bunal. This,  Sir,  will  nol  need  any  troublesome  reference,  because  it  is 
an  admission  1  am  going  to  make.  At  page  21G  of  the  printed  Argument 
of  the  United  States  (you  need  nol,  Sir,  troid)le  to  refer  to  it,  if  I  may  be 
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perinitled  to  say  so,  because  it  is  not  u  point  of  difference  between 
us  —  it  is  a  mailer  I  am  clearing  out  of  the  way)  —  tiie  United  States 
give  up  any  claim  to  damages  under  that  Treaty ;  and  I  have  to  say,  on 
the  part  of  Great  Britain,  and  speaking  with  authority  in  the  matter,  that 
although  they  had  under  the  earlier  Hindus  rivcnd'i  to  pay  a  very  large 
sum  for  damages  to  tiicir  Canadian  sealers  —  a  sum  I  think  exceeding 
^  100,000  —  looking  to  the  fact  nevertheless,  that  under  tiie  modus 
vicendi  in  question  a  great  many,  at  least,  if  not  all  of  the  sealers  who 
wouhl  have  resorted  to  liio  easlorn  pari  of  Hehring  Sea  had  made  catclies 
of  seals  in  other  parts  of  the  ocean,  and  although  I  think  it  might  be  argued 
that  this  Tribunal  is  required  by  Article  V  to  give  damages  on  the  basis 
of  a  imited  catch  or  catches  which  might  have  been  taken  in  liehring  Sea 
—  in  all  the  circumstances  of  the  case  Great  Britain  does  not  desire  to 
press  that  view  upon  the  Tribunal,  and  therefore,  svill  ask  for  no  finding 
for  damages  upon  and  under  that  5th  article  of  the  modus  vivcndi ;  but  it 
probably  will  be  convenient  in  the  Award  which  the  Arbitrators  may  think 
proper  to  make,  to  slate  upon  its  face  that  both  the  United  States  and 
Great  IJrilain  iiave  abandoned  any  claim  for  damages  under  that  head. 

The  President.  —  Von  are  agreed  also  as  to  that,  Mr  Phelps. 

Mr  Phelps.  —  Yes. 

The  President.  — I  am  not  quite  sure,  speaking  for  myself,  thai  the 
question  of  compensation  was  referred  to  the  Arbitrators.  I  am  not  quite 
sure  lliat  Article  V  is  to  he  conslrucd  in  that  way  as  to  compensation. 

Sir  Charles  Russell.  —  If  we  agree  to  relieve  you  of  it,  .Sir,  it  is  un- 
necessary to  discuss  it. 

The  President.  —  Of  course,  it  is  more  easy  to  agree  about  a  difficult 
question  liian  to  have  it  decided  by  us. 

Sir  Charles  Jlussell. —  .Now,  Sir,  I  come  to  the  important  questions  in 
the  case.  .\s  regards  those  questions,  my  respect  for  Senator  Morgan 
induces  me  to  say  one  word.  Senator  .Morgan  has  more  than  once,  as  I 
understood,  suggested  that  the  answers  to  tiic  five  points,  as  they  are  set 
out  in  .\rlicle  VI,  do  not  exhaust  the  duty  and  functions  of  this  Tribunal 
as  to  the  questions  in  dispute  submitted  to  this  Tribunal  for  adjudication. 
Well,  if  tiiat  be  so, —  if  Senator  .Morgan  be  right  in  that —  1  need  not  say 
it  would  be  liie  duty  of  this  Ti'ibunal  to  consider  any  question  referred  to 
them  under  the  whole  Treaty  if  it  is  not  found  to  bo  dealt  with,  and  met 
by,  the  answers  to  tiiose  five  points.  Bui,  as  1  submit  respectfully  to 
Senator  Morgan,  tiiey  are  adequately  dealt  with  as  the  result,  or  by  the 
result  of  the  answers  of  the  Tribunal  to  each  of  those  questions.  For 
instance,  Senator  Morgan  was  good  enough  to  refer  me  to  the  introduction 
to  the  Treaty,  and  to  the  first  Arlicle  of  the  Treaty  whicii  repeats  the 
inlro(lu;'lion ;  namely,  tiiat,  amongst  the  (|ueslions  which  have  arisen 
between  the  two  Governments,  there  are  some  which  concern  the 
jurisdictional  rights  of  the  United  Stales  in  the  waters  of  Behring  Sea; 
others  wiiicli  concern  tiie  preservation  of  liie  fur-seal  in  or  habi- 
tually resorting  to  the  said  Sea;  and  others  again  whicli  concern  the 
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rijilits  of  (he  citizens  and  subjects  of  either  country  as  regards  tlie  taking 
of  fur-seal  in  or  habitually  resorting  to  the  Hehring  Sea. 

Now  1  think,  if  the  learned  Senator  will  consider,  he  will  see  that  every 
one  of  those  questions  will  be  in  fact  dealt  with  by  the  answers  to  one  or 
other  of  those  five  questions.  For  instance,  in  determining  what  the 
exclusive  jurisdiction  if  any  Itussia  had,  what  recognition  there  was  of  this 
exclusive  jurisdiction  by  Great  liritain,  whether  Hehring  Sea  was  included 
in  the  phrase  "  Pacific  Ocean  ",  and  the  elTect  of  the  cession  of  the  rights 
of  Russia  to  tiio  United  States  —  the  deterniiiiation  of  these  matters  will 
dispose  of  the  class  of  questions  which  iiavc  been  grouped  together  as 
jurisdictional  or  territorial  questions. 

And  then  as  to  the  question  of  the  right  of  the  United  States  as  to 
properly  or  protection  in  the  fur-seal :  equally  the  answer  to  liuit  question 
would  seem  to  me  to  dispose  of  tiie  question,  What  were  the  rights  of 
tiie  respective  nationals?  because  if  the  United  Stales  citi7.ens  have  no 
exclusive  or  exceptional  right,  then  the  great  and  broad  principle  re- 
mains —  we  care  not  whether  it  is  staled  on  the  face  of  the  Award  or 
not,  the  Award  will  give  it  no  greater  sanction  —  that  all  men  are  equal 
on  the  liigii  sea  and  have  the  right  to  lake  from  it  the  products  of  the 
higii  sea  according  to  Ihe  measure  of  their  opportunity  and  their  will. 
Thus  the  whole  question  of  the  respective  rights  will  have  been  deter- 
mined. But  if  1  should  not  be  right  in  that,  the  Tribunal  will  themselves 
judge,  and  they  will  frame  their  answers  so  as  to  cover  the  view  which  has 
been  suggested  by  Senator  iMorgan.  I  content  myself,  tiiereforc,  with 
reminding  the  Tribunal  that  at  page  26  of  the  printed  Argument,  we 
have  fornuilated  the  answers  which  we  conceive  the  facts  and  tiie  law 
justify  us  in  calling  upon  this  Tribunal  to  make.  These  relate  to  the 
first  four  ol  the  questions. 

First  : 

That  Russia  exercised  no  exclusive  jurisdiction  in  Bohriiif;  Sea  prior  to  IKtiT; 
thai,  in  18'Jl  only,  Hussia  asserleil  i-xclusive  jurisdiction  over  a  part  of  Delirins 
Sea  along  its  coa-ls.  but  tjjat  she  withdrew  the  assertion,  .-ind  never  al'lerwards 
asserted  or  (>xereised  such  jurisdiction. 

Thai  Itussia  exercised  no  exi  lusive  riplits  in  tlie  seal  fisheries  in  Ueliring  Sea 
prior  to  lS(i7;  tiiat  in  I8'2I  only,  Hussia  claimed  exclusive  rights,  as  included  in 
her  claim  of  jurisdiction  extending  to  11)0  miles  from  the  coast,  hut  that  she  with- 
drew the  asserticjn,  and  never  afterwards  assorted  or  exercised  such  rights. 

The  oidy  (Exclusive  right  which  Hussia  sul)se(|ueidly  exercised  was  the  right 
incidental  to  her  territorial  ownership. 


T.iCi.  as  to  question  2  : 


That  Great  Rrilain  neither  recognized  nor  conceded  anv  claims  of  Russia  of 
jurisdiction  as  to  the  seal  fisheries,  ;.c.,  either  «/)  of  exclusive  jurisdiction  in 
Reining  Sea,  or  (4)  exclusive  rights  in  the  fisheries  in  Rehriug  Sea,  save  as  already 
mentioned. 


Mr  Justice  Harlan.  —  What  do  you  mean  by  "  exclusive  rights  in 
the  fisheries  in  BehringSea?  "     You  do  not  include  the  business  con- 
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dueled  on  Uie  Islands,  do  you?  Do  you  mean  llial  Great  lirilnin  did  not 
concede  Russia's  exelusive  right  on  the  Islands? 

Sir  Charles  Russell.  —  Not  at  all ;  we  are  not  dealin};  with  the  rijihts 
raliiiite  soli  :  those  are  nol  in  (lispule.  We  ileny  the  existence  of  any  exelu- 
sive rifihts  outside  territorial  limits.  Our  eonlenlion  is  thai  Ihe  only 
rights  which  llussia  had  or  exercised  were  such  rights  as  were  incidental 
to  her  lei'rilorial  ownership. 

Lord  Hannen.  —  The  words  are,  "  save  as  already  mentioned  ". 

Sir  Charles  Russell.  —  That  is  so.  The  form  of  the  Ti-eaty  is  curious. 
It  may  have  escaped  notice  that  the  lirst  question  in  .Vrticle  M  deals  with 
exclusive  rights  in  the  seal  fisheries,  and  therefore  we  have  adopted  the 
language  of  the  question;  whereas  (jueslion  N°  ?j  alters  the  phraseology 
and  says  "  protection  or  properly  in  the  fur-seals  ".  The  answer, 
therefore,  is  adapted  to  the  phraseology  of  the  queslion. 

Now  for  the  third  answer,  which  Mr  Mlaine  lohi  us  would  he  decisive 
of  the  mallerj,  we  contend  that  the  answer  should  he  : 

That  Bclirinp  Sea  was  incliidt'd  in  "  Pacilic  Ocean  "  in  llic  Tioaly  of  ISiS. 

Tliat  lUissia  ni-illici'  lu'ld  imr  oM-liisivcly  exercisi'il  any  iif;lils  in  ISiliiinf:  Sea 
after  tlio  Tri'aly  nf  ISiH,  save  only  such  li'iiiturial  rif-'lits  as  were  allowed  lo  licr  by 
international  law. 

Then  Ihe  answer  we  suggest  lo  queslion  4  is  :  — 

That  nil  riphts  as  lo  jurisdiclinn  nr  as  lo  the  seal  lislieiies  in  lielirin^  Sra  east  ol 
the  waler  lioundary,  in  Ihe  Treaty  between  the  United  .^lates  and  Russia  of  the 
3l)lb  March,  1867,  passed  to  Ihe  United  States  under  that  Treaty,  exceid  such  as  were 
incidental  lo  the  islands  and  other  territory  coded. 

In  other  words,  that  no  more  passed  land  ii  is  nol  contended  that 
more  did  pass  to  the  Lniled  Slates  than  Hussia  possessed,  and  that  Hus- 
sia's  rights  were  the  rights  of  a  territorial  owner  and  no  more. 

There  will  then  remain  the  .'ith  question,  the  answer  to  which  is  for- 
mulaled  on  page  (1.3  of  the  printed  Argument,  thus  : 

Thai  the  United  Slate?  have  no  righl  [n)  of  piiitretiun,  or  (fi)  of  |)rcipei'ly  in  the 
seals  l'rei|uentinj;  the  islands  of  the  United  Stales  in  Ilebriiif,'  Sea  wiien  they  are  (i\il- 
side  the  urdinary  thice-niile  limit. 

Now .  1  have  only  one  other  word  to  say.  I  have  heen  dealing  solelv 
with  the  queslion  of  legal  riglil;  1  have  not  said  one  woi'd.  nor  sluiil  I  say 
one  word,  in  this  connection,  xsith  a  matter  entirely  distincl,  to  he  approach- 
ed from  an  entirely  diflerent  staiidi>oint.  —  thefpiestion  of  Itegnlalions. 
I  will  only  say  what  1  have  previously  said,  what  Ihe  correspondence  of 
the  represenlalives  of  (ireal  Kritain  jiislitics  me  in  saying,  that  (Ireat 
Ui'ilain  is  now,  as  she  has  alwavs  jirofessed  lo  he.  ready  lo  consider  the 
question  of  liegtilations  upon  a  fair  basis,  —  iijion  the  basis  of  a  com- 
mon inlercsl  lo  be  safeguarded. 

Very  little  remains  now  for  me  to  say,  Mr  President.  I  have  tosid/mil 
that  ill  none  of  the  forms  in  which  this  claim  has  heen  presented,  shifting 
and  varying  as  they  have  been,  is  Ihal  claim  maintainable  in  point  of  law, 
whether  it  is  to  ho  regarded  as  a  claim  by  derivative  title  from  llussia 
which  was  the  case  originally  put  forward,  but  which  has  now  been  allowed 
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to  recede  largely  into  llie  back  ground  :  or  whnllier  it  is  a  case  of  property 
in  llie  individual  fur-seal  or  in  the  fur-seal  collectively,  or  in  an  industry 
said  to  be  founded  on  llie  fur-seals  with,  orapart  from,  a  claim  of  property 
in  the  fur-seals  themselves. 

In  every  form  in  which  it  can  be  put,  or  in  which  human  ingenuity  can 
suggest  that  the  claim  can  be  put,  we  submit  thai  it  is  untenable.  His  op- 
posed to  that  grcii!  jjrinciple  which  lies  at  the  very  root  of  this  whole  con- 
troversy, the  principle  of  the  freedom  of  the  sea,  the  principle  that  upon 
the  sea  the  ships  of  all  nalions  are  equal,  wlietherthcy  be  ships  of  a  great 
power  or  ships  of  an  insignilicant  power;  the  principle  that  upon  the  high 
sea  the  sliips  of  each  nation  an;  part  of  the  territory  of  that  nation;  the 
principle  :iiat  upon  Ihe  high  sea  the  nationals  of  every  nation  can  take  at 
their  will,  at  their  pleasure,  according  to  their  ability,  from  the  products 
of  Ihe  scii. 

And,  Mr.  President,  it  is  no  light  matter  that  this  is  the  first  time  in 
the  history  of  the  worhl  that  any  nation,  or  any  individual  of  a  nation,  has 
ever  claimed  a  right  of  property  in  any  free-swimming  animal  in  the 
ocean,  that  this  is  the  first  time  in  which  an  excei)tion  has  been  sought 
to  be  made  in  the  case  of  the  fur-seal  from  the  right  of  all  mankind  to 
take  from  the  ocean  llie  lisli  and  the  animals  that  it  contains. 

'''lie  advancement  of  these  propositions  is  grave  enough;  still  graver 
the  sanctions  which  are  invoked,  forsooth,  in  the  name  of  international 
law  for  Ihe  vindication  and  for  the  defence  of  these  exiravagani  and  un- 
founded pretensions.  For  what  are  those  sanctions?  They  are  the  affir- 
mation of  the  right  on  Ihe  part  of  Ihe  United  Stales,  and  for  all  time,  to 
search,  lo  seize,  lo  condemn,  vessels  of  a  friendly  Power  engaged  in  pela- 
gic scaling  or  about  lo  engage  in  pelagic  sealing,  or  which  have  been 
engaged  in  pelagic  selling  and  lo  take  from  them  the  seals  that  lliey  have 
acquired,  oi  to  drive  them  from  Ihe  waters,  with  a  show  of  force,  to  the 
ports  from  which  they  sailed.  In  other  words,  it  is  no  less  Ihaii  this  — 
the  assertion  in  sn|.porl  u(  this  supposed  rigid  of  those  acts  of  high  autho- 
rity on  Ihe  high  seas  which  iire  only  permilled  by  inlcrnalional  law  to 
belligercnls,  or  only  allowed  lo  be  exercised  against  pirates  with  whom  no 
nation  is  at  peace. 

MrPresideiil,  I  have  endeavouivd  to  argue  l\u<  question  with  as  much 
closeness  of  reasoning  as  1  could  command.  I  Imve  not  indulged  in 
vague  speculalioii,  nor  embarked  upon  melaphysicnl  discussion.  I  have 
felt  it  to  be  my  duly  lo  try  and  assisi  l\w  Tribunal  in  ascerlaining  what 
the  Law  is.  because,  iis  I  have  previously  taken  llie  opportunity  of  saving 
I  conceive  il  to  be  the  funclioii  of  lliis  Tribunal  not  to  make  law  but  to 
declare  Ihe  law;  not  lo  consider  whal  Ihe  law  ought  lo  be;  but  to  say, 
ufion  Iheir  resjionsibilily.  whal  Ihe  law  is,  —  not  to  formulate  new  rights, 
but  to  affirm  what,  in  their  judguKMil.  they  believe  to  be  existing  rights. 

in  this  domain  of  law.  Ihe  armoury  of  argumeiil  is  full.  Here,  indeed 
are  the  weapons  of  .Vchilles;  but  wiiere  are  Ihe  sirength  and  skill  to  use 
them  with  their  full  force  and  cH'cct .' 
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I  linvo  dciilt  witli  (lie  liiw  iis  I  bi'licvo  il  lo  lie,  I  am  conliM)!  (d  Ihiiik 
llial  llial  law,  as  il  has  (■omedowii  lo  us,  rasliioncil  liy  llio  wisddin  of  am>s 
modified  liy  Ihe  ex|ieripin"c  (if  lliiinaii  Society,  in  its  evoiiilioii  is  a  (it- 
tin^  and  iiolile  iiihiiiiKtiit  lo  serve  the  jiisl  |iiii'|ioses  and  uses  of  Mankind 
in  llic  adjudication  of  their  rigiits. 

My  friend,  Mr  Carter,  in  his  impressive  openiii};,  well  said  that  this 
suhmissidii  to  arliitralioii  was  a  ^real  fad.  Mr  I'residiiiit,  it  is  a  great  fact 
—  a  fact  of  wei}{lily  moral  sifjiiilicanee. 

Thernare  two  proat  I'owers  before  you :  One,  a  representative  of  the  civi- 
lization of  the  Olil  World,  jjreat  in  its  exieni  of  dominion,  fjreater  still  in  its 
long  cnduriiif:  traditions  of  wfll-or<lered  liberty  and  in  the  •  taliilily  of  its 
anciont  Institutions;  the  other  a  young  but  stalwart  ineniber  of  tint  Family 
of  Nations,  great  also,  in  its  extent  of  terrihiry,  in  the  almosi  boundless 
resources  at  its  command,  gr(;at,  too,  in  tlu-  genius  and  enterpiise  ofitsf 
people,  possessing  enormous  polenlialilies  for  good  on  the  fnliin!  of  the 
human  rac(!.  These  Powers  are  in  diirerence.  (ireal  Uritain  conceives 
llial  she  has  been  wronged  by  these  seizures,  as  we  submit  justly  so  con- 
ceives, thai  her  sovereignly  has  been  invaded;  her  rights  upon  tlu^  high 
sea,  represented  by  her  nationals,  s(!t  at  nought.  Happily  the  di-ead  ex- 
tremity of  war  was  avoided.  Tlii  se  nations  hiive  not  sinight  to  turn 
their  |iloiighshares  into  swords  lo  settle  their  dilferenci.'s.  Thciy  are  here 
before  you,  fi'iendly  litigants,  peaceful  suitors  in  your  (loiirl,  asking  by 
pacific  moans  the  adjustment  and  Ihe  determination  of  their  rights  in 
times  of  |»eac(^     This  is,  indeiMl,  a  fact  of  great  moral  significance. 

Peace  hiilli  lici'  vicldiics  iml  less  ruiKiwiicd  than  wnv. 

This  arbilriilion  is,  who  will  gainsay  il?  who  can  gainsay  it?  —  a  vic- 
tory for  peace.  Will  your  award  be  a  viclory  for  peace?  ^'ou,  Gentlemen 
of  this  Tribunal,  alone  can  answer. 

It  will  be,  il  must  be,  a  viclory  for  peace  if,  as  I  cannot  permit  myself 
lo  doubt,  il  conform  lo  and  leave  untouched  and  undoniited  the  princi- 
ples of  Ihal  law  which  have  been  cmisctcraled  b\  long  usage  and  stamped 
with  the  ap|)i()val  of  generations  of  men  :  that  law  which  has,  after  all, 
grown  up  in  response  to  Ihal  cry  oflmmanily  heard  Ihrough  all  limi!,  a 
cry  soineliimss  inarticulate,  sjomelimes  drowned  by  ihe  discordant  voices 
of  passion,  pride,  ambilioii,  but  slill  a  cry,  a  iiraveri'ul  cry.  that  has  gone 
up  Ihrough  all  the  ages,  for  peace  on  earth  and  good  will  ainoiigsl  men. 

The  President.  —  Sir  Charles,  we  hav(!  to  thank  you  for  the  great 
pains  you  have  taken  in  making  clear  the  very  iiilricat(!  (|uestions  brought 
before  us  for  decision.  >'ou  have  nniped  so  much  applause  in  the  course 
of  your  pi'ofessioii  as  a  lawyer  and  far-famed  speakei',  that  what  I  might 
add  would  be  but  of  small  purport.  I  will  merely  say  that  the  vigour  and 
incisiveness  of  your  argument  have  be(ni  fully  a|ipreciat(Ml.  We  feel  thai 
Kngland  has  done  honor  to  this  Tribunal  when  sin;  chose  as  her  counsel 
in  this  memorable  case  one  of  her  ablest  and  most  powerful  legal 
delialers. 
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